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C  A.  S  E  S 

AEGUED   AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


Andrew  W.  Eider 

V. 

The  People  of  the  State  of  Illinois. 
Filed  at  Ottawa  May  19,  1884. 

1.  Witnesses — credibiUty — the  jury  to  determine.  It  is  the  peculiar 
province  of  the  jnvx  to  determine  whether  any  particular  witness  or  witnesses 
are  not  worthy  of  belief,  even  though  they  are  accomplices;  and  in  passing 
upon  a  motion  for  a  new  trial,  the  court  will  not  substitute  its  own  opinion 
as  to  the  credibility  of  witnesses  for  that  of  the  jury, 

2.  Same — how  to  determine  as  to  the  weight  or  credibility  to  be  given 
to  testimony.  In  determining  the  weight  or  credibility  to  be  given  to  any 
statement  of  fact  made  by  a  witness  in  the  course  of  his  testimony,  it  is  the 
duty  of  the  jury  to  take  into  consideration  all  the  evidence,  whether  circum- 
stantial or  otherwise,  tending  to  disprove  such  statement  of  fact,  and  which 
would  also  include  contradictory  statements  made  by  other  witnesses. 

3.  Same — as  to  credibility  of  a  defendant  in  a  criminal  prosecution, 
testifying  in  his  oivn  behalf — how  to  be  determined.  On  the  trial  of  three 
defendants  for  larceny,  the  court  instructed  the  jurj^  "that  in  this  State  the 
accused  is  permitted  to  testify  in  his  own  behalf;  that  when  he  does  so  tes- 
tify he  at  once  becomes  the  same  as  any  other  witness,  and  his  credibility  is 
to  be  tested  by  and  subjected  to  the  same  tests  as  are  legally  applied  to  any 
other  witness;  and  in  determining  the  degree  of  credibility  that  shall  be  ac- 
corded to  his  testimony,  the  jury  have  the  right  to  take  into  consideration 
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the  fact  that  he  is  interested  in  the  result  of  his  prosecution,  as  well  as  his 
demeanor  and  conduct  upon  the  witness  stand  and  during  the  trial;  and  the 
jury  are  also  to  take  into  consideration  the  fact,  if  such  is  the  fact,  that  he 
has  been  contradicted  by  other  witnesses.  And  the  court  further  instructs 
the  jury,  that  if,  after  considering  all  the  evidence  in  this  case,  they  find  that 
the  accused  has  willfully  testified  falsely  to  any  fact  material  to  the  issue  in 
this  case,  they  have  the  right  to  entirely  disregard  his  testimony,  excepting 
in  so  far  as  his  testimony  is  corroborated  by  other  credible  evidence:"  Held, 
that  there  was  no  substantial  objection  to  the  instruction. 

4.  Accomplice — conviction  on  his  uncorroborated  testimony.  What- 
ever may  be  the  rule  in  other  States  with  respect  to  the  right  of  a  jurj'^  to  con- 
vict upon  the  uncorroborated  testimony  of  an  accomplice,  it  is  well  settled 
that  the  right  exists  here,  and  convictions  on  such  testimony  will  not  be  dis- 
turbed by  this  court  on  that  ground  alone. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  John  G.  Eogers,  Judge,  presiding. 

Messrs.  Yan  Arman  &  Vallette,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Messrs. 
MuNN  &  Wheeler,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Andrew  Eider  and  John  Sheridan,  impleaded  with  James 
Sheridan,  were  tried  before  the  court  and  a  jury  in  the  Crimi- 
nal Court  of  Cook  county,  at  its  September  term,  1S83,  for 
the  larceny  of  a  lot  of  hogs,  of  the  value,  as  fixed  by  the 
jury,  of  $300,  which  had  been  stolen  in  January  of  that  year 
from  the  pens  of  the  Union  Stock  Yards  and  Transit  Com- 
pany. The  jury  found  the  defendants  guilty,  and  fixed  the 
time  of  their  confinement  in  the  penitentiary  at  one  year. 
The  defendants,  by  their  counsel,  entered  a  motion  for  a  new 
trial,  which,  on  their  application,  was  not  disposed  of  until 
the  following  October  term,  when  the  same,  on  due  considera- 
tion, was  overruled,  and  judgment  entered  upon  the  verdict. 
Eider,  alone,  brings  the  case  here,  and  asks  a  reversal  of  the 
conviction  so  far  as  he  is  concerned.     The  reversal  is  asked 
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on  two  grounds,  one  of  which  presents  a  question  of  law,  the 
other  a  question  of  fact. 

It  is  first  objected  the  court  below  erred  in  giving  the 
People's  fourth  instruction,  which  is  as  follows : 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that  in 
this  State  the  accused  is  permitted  to  testify  in  his  own  behalf ; 
that  when  he  does  so  testify  he  at  once  becomes  the  same  as 
any  other  witness,  and  his  credibility  is  to  be  tested  by  and 
subjected  to  the  same  tests  as  are  legally  applied  to  any  other 
witness ;  and  in  determining  the  degree  of  credibility  that 
shall  be  accorded  to  his  testimony,  the  jury  have  a  right  to 
take  into  consideration  the  fact  that  he  is  interested  in  the 
result  of  his  prosecution,  as  well  as  his  demeanor  and  con- 
duct upon  the  witness  stand'  and  during  the  trial ;  and  the 
jury  are  also  to  take  into  consideration  the  fact,  if  such  is 
the  fact,  that  he  has  been  contradicted  by  other  witnesses. 
And  the  court  further  instructs  the  jury,  that  if,  after  con- 
sidering all  the  evidence  in  this  case,  they  find  that  the 
accused  has  willfully  and  corruptly  testified  falsely  to  any 
fact  material  to  the  issue  in  this  case,  they  have  the  right  to 
'  entirely  disregard  his  testimony,  excepting  in  so  far  as  his 
testimony  is  corroborated  by  other  credible  evidence. " 

It  is  said  of  this  instruction:  "The  court  finally  instructs 
the  jury,  that  if  the  testimony  given  by  the  defendants  is 
contradicted,  then  the  jury  ought  to  take  this  fact  (of  such 
contradiction)  into  consideration  in  determining  the  weight 
and  influence  which  they  (the  jury)  would  allow  to  the  testi- 
mony given  by  said  defendants  themselves."  And  why  not? 
Is  it  the  view  of  counsel,  the  jury,  in  determining  the  w^eight 
or  credit  to  be  given  to  the  exculpating  statements  of  the 
accused,  should  have  gone  on  and  paid  no  attention  to  the 
fact  these  statements  were  contradicted  by  other  witnesses? 
Do  counsel  wish  to  be  understood  as  holding  that  the  contra- 
dicted statement  of  a  witness  is,  as  a  general  rule,  entitled 
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jjrima  facie  to  the  same  weight  or  credit  it  would  be  if  its 
truthfulness  was  not  at  all  challenged?  If  such  is  the  law 
it  is  difficult  to  see  how  any  one  could  ever  be  convicted 
where  the  testimony  of  witnesses  was  conflicting.  The  in- 
justice and  unreasonableness  of  such  a  rule  would  doubtless 
be  more  apparent  to  counsel  for  the  defendant  if  the  People, 
instead  of  the  accused,  were  seeking  to  enforce  it.  Suppose 
the  court  below,  at  the  instance  of  the  People,  had  instructed 
the  jury  that  in  determining  the  force  and  effect  to  be  given 
to  the  testimony  of  Harty,  who  swears  positively  to  the  guilt 
of  the  defendants,  they  were  not  permitted  to  take  into  con- 
sideration the  fact,  if  such  is  the  fact,  that  Eider  and  Sheri- 
dan both  swore  they  had  no  connection  whatever  with  the 
crime  imputed  to  them^  is  it  not  manifest  such  an  instruc- 
tion would  have  been  erroneous?  And  yet  it  would  have 
been  warranted  by  the  principle  now  contended  for,  unless 
the  defendant's  witnesses  are  to  be  governed  by  one  rule  and 
the  People's  by  another, — a  position  which  of  course  no  one 
is  prepared  to  sanction.  We  have  always  understood  that  in 
determining  the  weight  or  credit  to  be  given  to  any  statement 
of  fact  made  by  a  witness  in  the  course  of  his  testimony,  it 
is  the  duty  of  the  jury  to  take  into  consideration  all  the  evi- 
dence, whether  circumstantial  or  otherwise,  tending  to  dis- 
prove such  statement  of  fact,  which,  of  course,  would  include 
contradictory  statements  made  by  other  witnesses ;  and  the 
instruction  in  question  does  nothing  more  than  lay  down  this 
general  principle.  We  see  no  substantial  objection  to  it. 
Indeed,  it  seems  to  have  been  expressly  approved  by  this 
court  in  Hirschman  v.  TJie  People,  101  111.  568. 

The  remaining  question  to  be  considered  is  the  sufficiency 
of  the  evidence  to  sustain  the  conviction.  Little  need  be 
said  on  this  branch  of  the  case.  The  case,  so  far  as  it  de- 
pends upon  the  evidence,  is  well  put  by  counsel  for  plaintiff  in 
error.  They  say:  "The  testimony  on  behalf  of  the  People, 
if  true,  clearly  convicted  the  defendant,  while  that  on  behalf 
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of  the  defendant,  if  true,  as  clearly  acquitted  liim.  There 
was  no  possible  mode  of  reconciling  the  conflict  between  the 
testimony  of  the  witnesses  on  the  respective  sides.  The  only 
possible  way  in  which  the  jury  could  reach  a  conclusion  and 
render  a  verdict  on  the  guilt  or  innocence  of  the  defendant, 
was  to  give  credit  to  and  accept  the  testimony  of  the  wit- 
nesses on  one  side,  and  discredit  and  reject  the  testimony 
of  the  witnesses  on  the  other  side."  This  is  a  fair  and  clear 
statement  of  the  situation,  and  the  jury  have  done  precisely 
what  counsel  for  the  accused  admit  they  were  bound  to  do, 
and  yet  counsel  are  not  satisfied.  The  contention  is,  that 
Harty  and  Coogan,  the  main  witnesses  against  the  defend- 
ants, being  confessed  accomplices,  are  unworthy  of  belief, 
and  the  jury  therefore  should  have  found  the  other  way ; 
but  counsel  seem  to  forget  that  whether  these  witnesses  were 
or  were  not  worthy  of  belief  was  the  pivotal  fact  upon  which 
the  whole  case  turned,  and  one  which  it  was  the  peculiar 
province  of  the  jury  to  determine,  and  to  reverse  on  the 
ground  this  question  was  improperly  decided,  would,  under 
the  circumstances  of  this  case,  be  but  substituting  the  opin- 
ion of  this  court  for  that  of  the  jury  upon  a  mere  question 
of  credibility  of  witnesses,  which  we  are  not  prepared  to  do. 
Whatever  the  law  may  be  in  other  States  with  respect  to  the 
right  of  a  jury  to  convict  upon  the  uncorroborated  testimony 
of  an  accomplice,  it  is  well  settled  the  right  exists  here,  and 
convictions  upon  such  testimony  will  not  be  disturbed  by  this 
court  on  that  ground  alone.  (Collins  v.  The  People,  98  111. 
584;  Friedherg  v.  The  People,  102  id.  160.)  But  even  if  the 
rule  were  otherwise,  the  conviction  here  might  well  be  sus- 
tained, as  there  is  clearly  evidence  in  the  record  corroborat- 
ing the  testimony  of  Harty  and  Coogan. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Brief  for' the  Appellants. 

Anna  C.  Wieland  et  aL 

V. 

Margaretha  Kobick. 
Filed  at  Ottawa  May  19,  1884. 

1.  Ejectment — proof  of  defendant's  possession  and  claim  of  title — 
whether  necessary .  In  an  action  of  ejectment,  where  the  defendant  pleads 
the  general  issue  only,  it  is  not  necessary,  under  the  statute,  for  the  plaintiff 
to  prove  that  the  defendant  was  in  possession  of  the  premises,  or  claimed  an 
interest  or  title  therein. 

2.  Infancy — estoppel  to  disaffirm  contract — fraudulent  representations. 
A  person  is  not  estopped  from  setting  up  infancy  as  a  defence  to  a  contract, 
by  his  fraudulent  representation  at  the  time  the  contract  was  made  that  he 
was  of  full  age.  So  a  statement  in  a  deed  of  a  minor  that  she  is  "unmarried, 
and  of  age, "  is  not  an  estoppel  to  the  disaffirmance  of  it  when  becoming  of 
age.     The  doctrine  of  estoppel  is  inapplicable  to  infants. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Eogers,  Judge,  presiding. 

Mr.  A.  A.  ExLiNE,  for  the  appellants : 

The  evidence  is  not  sufficient  to  justify  a  recovery  against 
all  the  defendants,  there  being  none  to  connect  the  three 
other  defendants  with  Anna  C.  Haas. 

The  court  below  held  that  plaintiff  was  not  estopped  in  a 
court  of  law  to  deny  her  infancy,  when  in  her  deed  she  states 
the  fact  to  be  that  she  was  of  age.  At  the  age  of  seventeen 
years  and  six  months  she  knew  that  she  was  not  of  age. 

It  is  said  in  Matlieivs  v.  Cowan,  59  111.  346,  that  an  infant 
is  responsible  for  his  torts  and  frauds,  and  in  Davidson  v. 
Young,  38  111.  150,  it  is  very  clearly  intimated  that  the  court 
would  hold  the  infant  estopped  from  pleading  infancy,  where, 
by  his  representations  that  he  was  of  age,  he  induced  another 
to  purchase  from  him.  Such  a  holding  is  clearly  sustained 
in  Kilgore  v.  Jordan,  17  Texas,  341. 
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Mr.  C.  C.  March,  and  Messrs.  Eubens,  McGaffey  &  Ames, 
for  the  appellee : 

Defendants  below  having  pleaded  the  general  issue  only, 
it  was  not  necessary  for  plaintiff  to  prove  that  defendants 
were  in  possession  of  the  premises,  or  claimed  an  interest  or 
title  therein.     Kev.  Stat.  1874,  chap.  45,  sec.  22. 

A  defendant  is  not  estopped  from  setting  up  infancy  as  a 
defence  to  a  contract,  by  his  fraudulent  representations  that 
he  was  of  full  age.  Merriam  y.  Cunningham,  11  Gush.  40; 
Tyler  on  Infancy  and  Coverture,  sec.  54 ;  Brown  v.  McCune, 
5  Sandf.  228;  Lackman  v.  Wood,  25  Cal.  147;  Cook  v. 
Toombs,  36  Miss.  685  ;  Studwell  v.  Shapter,  54  N.  Y.  249 ; 
McCoon  V.  Smith,  3  Hill,  147;  Curtin  v.  Patten,  11  S.  &  K. 
305:  Conroe  Y.  Birdsall,  1  Johns.  127;  Tucker  y.  Mor eland, 
10  Pet.  58  ;  Conrad  v.  Lane,  26  Minn.  389 ;  Burley  v.  Russell, 
10  N.  H.  184. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  for  the  recovery  of  a 
certain  lot  of  land  in  an  addition  to  Chicago.  There  was 
recovery  by  the  plaintiff,  and  the  defendants  appealed. 

On  the  trial  in  the  court  below  there  was  introduced  in 
evidence,  in  defence,  a  deed  from  the  plaintiff  to  Emily  C. 
Cummings,  in  which  it  is  recited  that  "Margaretha  David, 
(the  plaintiff,)  unmarried,  and  of  age,"  for  $''3500  conveys  and 
quitclaims  to  Emily  C.  Cummings  the  property  in  question, 
and  a  deed  from  Emily  C.  Cummings  to  Anna  C.  Haas,  one 
of  the  defendants.  The  plaintiff  then  introduced  evidence  to 
prove  that  at  the  date  of  the  deed  to  Emily  C.  Cummings  the 
plaintiff  was  a  minor,  and  under  the  age  of  eighteen  years, 
and  that  after  coming  of  age  she  filed  her  disaffirmance  of 
the  deed,  and  a  demand  for  possession  of  the  premises,  in  the 
recorder's  office  of  Cook  county. 
2—110  III. 
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It  is  objected  that  the  evidence  is  not  sufficient  to  justify 
a  recovery  against  all  of  the  defendants,  as  there  is  no  evi- 
dence to  connect  the  three  other  defendants  with  Anna  C. 
Haas.  Defendants  having  pleaded  the  general  issue  only,  it 
was  not  necessary,  under  the  statute,  for  plaintiff  to  prove 
that  defendants  were  in  possession  of  the  premises,  or  claimed 
an  interest  or  title  therein.    Eev.  Stat.  1874,  chap.  45,  sec.  22. 

The  only  other  question  which  appellants  make  upon  the 
record,  is  as  to  the  effect  of  plaintiff's  deed  to  Emily  C.  Cum- 
mings, — whether  or  not  plaintiff  was  estopped  from  disaffirm- 
ing such  deed  made  while  she  was  a  minor,  she  having  stated 
therein  that  she  was  of  age.  The  authorities  seem  abund- 
antly to  establish  that  a  defendant  is  not  estopped  from 
setting  up  infancy  as  a  defence  to  a  contract,  by  his  fraud- 
ulent representations  that  he  was  of  full  age.  Merriam  v. 
Canningham,  11  Cush.  40 ;  Studwell  v.  Shapter,  54  N.  Y.  249 ; 
Gilson  V.  Spear,  38  Vt.  311 ;  Burley  v.  Russell,  10  N.  H.  184; 
Conrad  v.  Lane,  26  Minn.  389 ;  Broivn  v.  McCune,  5  Sandf. 
228.  In  the  latter  case  the  court  said:  "We  are  not  aware 
that  any  case  has  gone  the  length  of  holding  a  party  estopped 
by  anything  he  has  said  or  done  while  he  was  under  age,  and 
w^e  think  it  would  be  repugnant  to  the  principle  upon  which 
the  law  protects  infants  from  civil  liabilities  in  general." 
And  further  on :  "We  are  clear  that  the  doctrine  of  estoppel 
is  in'applicable  to  infants." 

The  conclusion,  we  think,  from  the  authorities,  must  fol- 
low, that  the  statement  in  the  deed  of  plaintiff  that  she  was 
of  age  is  not  an  estoppel  to  the  disaffirmance  of  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Orrin  L.  Mann  et  al, 

V. 

John  H.  McKiernan. 

Filed  at  Ottawa  May  19, 1884. 

1.  Appeals — revieiving  controverted  questions  of  fact.  In  trespass 
against  a  sheriff  for  levying  upon  and  carrying  away  goods  under  an  execu- 
tion, it  is  a  question  of  fact  depending  upon  evidence  whether  a  sale  of  the 
goods  by  the  defendant  in  the  execution,  to  the  plaintiff,  was  made  in  good 
faith  and  for  a  valuable  consideration,  or  was  made  with  intent  to  hinder  and 
delay  the  vendor's  creditors;  and  so  as  to  the  value  of  the  goods,  and  whether 
the  damages  are  excessive.  The  finding  of  the  Appellate  Court  the  same  as 
in  the  trial  court  is  conclusive,  and  this  court  can  not  consider  whether  the 
verdict  is  contrary  to  the  evidence,  or  the  damages  are  excessive. 

2.  Eeeoe  will  not  always  eeveese — of  instructions  that  could  have 
worlied  no  injury.  In  trespass  against  a  sheriff  for  levying  upon  goods 
claimed  to  be  the  property  of  the  plaintiff,  under  an  execution  against  the 
person  from  whom  the  plaintiff  had  bought  the  goods,  the  sheriff  claiming 
the  transfer  to  have  been  fraudulent,  it  appeared  the  levy  was  also  made 
upon  property  which  the  plaintiff  had  purchased  of  persons  other  than  the 
defendant  in  execution.  The  court  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  for  this  last  mentioned  property,  irrespective  of  the  owner- 
ship of  the  goods  bought  of  the  defendant  in  execution,  unless  plaintiff, 
before  the  levy,  by  denying  that  any  of  the  property  levied  on  was  his,  in- 
duced the  sheriff  to  so  believe  and  to  levy  on  the  whole.  The  jury  found 
that  all  the  goods  levied  on  were  the  property  of  the  plaintiff:  Held,  that 
the  error  in  such  instruction,  if  there  was  any,  could  have  done  the  defendant 
no  harm. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Messrs.  Storck  &  Shuman,  for  the  appellants. 

Messrs.  Flower,  Eemy  &  Gregory,  and  Mr.  John  C.  Chu- 
MASERo,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  in  the  Superior  Court,  by  John  H.. 
McKiernan,  against  Orrin  L.  Mann,  George  W.  Sheldon  and 
John  G.  Wilson.  The  declaration  is  in  the  usual  form  in  tres- 
pass de  bonis  asportatis,  and  to  which  all  of  defendants  pleaded 
the  general  issue.  The  defendant  Mann  also  filed  a  special 
plea,  justifying  the  taking  of  the  goods  under  an  execution 
which  came  to  his  hands  as  sheriff,  that  was  issued  out  of  the 
Superior  Court  on  a  judgment  rendered  in  that  court  in  favor 
of  his  co-defendants,  and  against  one  Samuel  Kirchoffer,  who, 
it  is  averred,  was  the  owner  of  the  goods  in  controversy.  On 
the  trial,  plaintiff  obtained  a  verdict  against  all  of  defendants 
for  the  value  of  the  goods  seized  and  carried  away  by  the 
sheriff,  on  which  the  court  rendered  judgment.  That  judg- 
ment was  affirmed  in  the  Appellate  Court  for  the  First  Dis- 
trict, and  defendants  bring  the  case  to  this  court  on  their 
further  appeal. 

Plaintiff  claimed,  in  the  trial  court,  to  have  bought  the  goods 
in  controversy  of  Samuel  Kirchoffer,  the  execution  debtor,  or 
from  Kirchoffer  &  Archer,  (the  latter  being  a  silent  partner 
with  Kirchoffer,)  and  that  he  was  in  the  actual  and  open 
possession  of  the  same  when  such  goods  were  seized  by  the 
sheriff  and  carried  away.  Whether  the  sale  of  the  goods  to 
the  plaintiff  by  the  former  owner  was  in  good  faith  and  for  a 
good  consideration,  or  was  made  with  the  intention  to  hinder 
and  delay  their  creditors  in  the  collection  of  their  just  claims 
against  the  judgment  debtor,  and  for  the  latter  reason  void- 
able as  to  existing  creditors,  were  questions  of  fact,  depending 
upon  evidence  for  their  solution.  The  good  faith  of  the  trans- 
action was  one  of  the  issues  submitted  to  the  jury.  The  evi- 
dence bearing  on  that  question  is  quite  voluminous,  and  the 
verdict  and  judgment  in  the  trial  court  sustained  the  validity 
of  the  sale.  The  affirmance  of  that  judgment  in  the  Appel- 
late Court  implies  a  finding  of  the  facts  in  the  same  way,  and 
of  course  that  finding  of  the  latter  court,  under  the  statute, 
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is  conclusive,  so  far  as  this  court  is  concerned.  It  is  for  that 
reason  the  point  made,  the  verdict  is  "contrary  to  the  evi- 
dence, "  will  not  be  here  considered. 

The  value  of  the  goods  taken  from  plaintiff  is  also  a  ques- 
tion of  fact,  and  whether  the  damages  found  by  the  jury  are 
excessive,  can  not  be  considered  as  a  question  of  law  open 
to  review  in  this  court.  Previous  decisions  of  this  court,  so 
recently  made  as  to  be  familiar,  are  conclusive  on  this  branch 
of  the  case. 

It  appears  that  after  the  alleged  purchase  of  the  principal 
stock,  plaintiff  invested  between  $40  and  $50  in  periodicals, 
which  were  taken  by  the  sheriff'  with  the  other  goods,  and  in 
reference  to  these  goods  the  court  instructed  the  jury  plain- 
tiff was  entitled  to  recover  for  such  goods,  irrespective  of  the 
ownership  of  the  other  property,  unless  plaintiff,  before  the 
levy,  by  denying  that  any  of  the  property  levied  on  was  his, 
induced  the  sheriff  to  so  believe  and  to  levy  on  the  entire 
stock,  including  the  recent  purchase.  Whether  the  charge 
of  the  court  in  this  respect  was  correct  need  not  now  be  con- 
sidered, for  it  is  apparent,  if  it  were  erroneous,  the  result 
shows  it  did  defendants  no  harm.  The  jury  found  the  entire 
stock  belonged  to  plaintiff,  and  it  is  manifest  they  had  no 
occasion  to  consider  whether  they  should  find  the  value  of 
the  more  recent  purchase,  to  which  the  instruction  had  ex- 
clusive reference,  in  favor  of  plaintiff.  There  was  no  neces- 
sity for  considering  that  phase  of  the  case,  and  it  is  not 
probable  it  was  done.  The  error  contained  in  the  charge,  if 
any  existed,  could  not  have  been  prejudicial  to  the  defence. 
Nor  was  there  any  error  in  refusing  the  instruction  asked  by 
defendant.  All  that  it  contained  that  was  pertinent  to  the 
issues  involved,  was  embodied  in  the  instructions  given,  and 
it  would  have  answered  no  good  purpose  had  the  court  re- 
peated it  a  second  time. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Charles  J.  Johnson  et  al, 

V, 

Whiteside  County. 

Filed  at  Ottawa  May  19,  1884. 

1.  County — attoeney's  pee — where  attorney  defends  a  criminal  by 
appointment  of  court.  An  attorney  at  law  appointed  by  the  court  to  defend 
one  on  a  trial  of  an  indictment,  who  does  defend,  is  not  entitled  to  recover 
of  the  county  in  which  the  trial  was  had,  any  compensation  for  his  services. 
An  attorney  takes  his  license  with  its  burdens,  among  which  is,  to  defend 
persons  charged  with  crime  when  required  by  the  court. 

2.  Criminal  law — duty  of  court  to  assign  counsel  to  prisoner.  Section 
422  of  the  Criminal  Code,  making  it  the  duty  of  the  court  to  assign  counsel 
to  a  person  charged  with  crime  when  he  is  unable  to  employ  one,  conferred 
no  new  power,  nor  did  it  impose  any  additional  duty.  It  but  formulated  the 
common  law  already  in  force. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Whiteside  county ;  the  Hon.  John  V.  Eustace,  Judge, 
presiding. 

Mr.  C.  C.  Johnson,  for  the  plaintiffs  in  error. 

Mr.  Walter  Stager,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  August  term,  1882,  of  the  Whiteside  circuit  court, 
seven  indictments  were  returned  against  four  persons,  for 
forgery.  The  accused  were  unahle  to  employ  counsel,  and 
plaintiffs  in  error  were,  without  their  consent,  appointed  by 
the  court  to  make  their  defence.  The  case  against  two  of 
the  accused  was  tried,  plaintiffs  in  error  appearing  for  them, 
and  they  were  convicted,  and  the  others  pleaded  guilt}^,  and 
all  were  sentenced  to  the  penitentiary.  The  judge  who  ap- 
pointed plaintiffs  in  error  to   defend,  gave  them  a  writing 
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requesting  the  board  of  supervisors  to  allow  and  pay  them 
$100,  as  compensation  for  such  service.  The  board  refused 
to  make  the  allowance,  and  plaintiffs  sued  the  county.  On 
the  trial  of  the  case  in  the  circuit  court,  judgment  was  ren- 
dered in  favor  of  the  county.  The  case  was  removed  to  the 
Appellate  Court  for  the  Second  District.  The  judgment  of 
the  circuit  court  was  affirmed,  and  the  case  is  brought  to  this 
court,  and  a  reversal  is  urged. 

The  only  question  presented  by  this  record  is,  whether  the 
county  is  liable  for  compensation  to  attorneys  appointed  by 
the  court  to  defend  persons  indicted  for  crime,  and  who  are 
unable  to  employ  counsel  for  their  defence.  Under  the  ancient 
common  law,  persons  accused  of  treason  or  felony  were  not 
permitted  to  defend,  under  the  plea  of  not  guilty,  by  coun- 
sel. The  practice  was,  not  to  permit  counsel  to  be  heard  on 
questions  of  fact,  but  the  court  would  assign  counsel  to  dis- 
cuss questions  of  law  arising  on  or  after  the  trial.  In  such 
eases  the  prisoner  proposed  the  point,  and  if  the  court  sup- 
posed it  would  bear  discussion,  it  assigned  him  counsel  to 
argue  it.  (2  Hawkins'  Pleas  of  the  Crown,  chap.  39,  sec.  4, 
p.  555 ;  1  Chitty  on  Crim.  Law,  407.)  Thus  it  appears  that 
at  the  common  law  the  court  exercised  the  power  of  assigning 
counsel  to  argue  legal  questions,  and  it  seems  counsel  could 
only  appear  for  that  purpose  after  being  assigned  by  the 
court.  The  Bill  of  Eights  (or  article  8,  section  9,)  of  the 
constitution  of  1818,  provided,  "that  in  all  criminal  prose- 
cutions the  accused  hath  a  right  to  be  heard  by  himself  and 
counsel, "  and  the  constitution  of  the  United  States  contains  a 
similar  provision  regulating  the  practice  in  the  Federal  courts. 
This  constitutional  provision  is  retained  in  the  present  or- 
ganic law,  and  modified  the  rigor  of  the  common  law  by 
extending  the  privilege  of  the  accused  to  be  heard  by  counsel 
on  both  the  facts  and  the  law ;  but  it  still  left  the  common 
law  in  force  as  to  the  power  of  the  court  to  assign  counsel, 
and  is  the  present  chapter  28  of  the  Kevised   Statutes  of 
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1874,  which  has  been  in  force  since  September  17,  1807. 
This  State  was  then  a  part  of  Indiana  Territory,  the  legisla- 
ture of  which  adopted  the  provisions  of  chapter  28,  adopting 
the  common  law  in  substantially  the  same  language  of  the 
present  law.  In  1809  the  Governor  and  judges  of  the  Illinois 
Territory  adopted  the  laws  of  Indiana,  so  far  as  they  were  not 
local  to  that  territory.  That  law  appears  in  Pope's  Eevision 
of  1815.  The  State  legislature,  in  1819,  reenacted  the  law 
as  it  now  stands,  and  it  has  so  remained  ever  since. 

Thus  it  is  seen,  under  the  common  law,  and  the  9th  sec- 
tion of  article  8  of  the  constitution  of  1818,  the  courts  had 
the  power,  and  it  was  their  duty,  to  assign  counsel  to  defend 
persons  charged  with  crime,  who  were  unable  to  employ 
counsel,  and  such  has  ever  been  the  practice  in  this  State. 
Nor  has  the  power  ever  been  questioned.  Our  criminal  codes, 
from  the  earliest  period  of  legislative  history,  have  provided 
that  trials  for  criminal  offences  shall  be  according  to  the 
course  of  the  common  law,  except  as  otherwise  provided. 
It  then  follows,  that  it  was  by  express  enactment  that  the 
common  law  should  be  in  force  as  to  this  power,  and  was  as 
binding  as  is  the  422d  section  of  the  act  of  1874,  Rev.  Stat, 
page  410.  That  section  conferred  no  new  power,  nor  did  it 
impose  any  additional  duty.  It  but  formulated  the  common 
law  then  in  force.  It  left  the  law  in  all  respects  as  it  was 
previously  under  the  common  law. 

Under  the  common  law,  this  court,  in  the  case  of  Vise  v. 
Hamilton  County,  19  111.  78,  held  that  when  an  attorney  was 
thus  assigned  to  defend  a  pauper  prisoner,  there  was  no  law 
which  rendered  the  county  liable  to  compensate  the  attorney 
for  his  services.  It  was  there  said  the  county  was  not  a  party 
to  the  prosecution,  and  had  no  power  to  control  the  matter, 
nor  did  the  county  employ  the  attorney  to  perform  the  ser- 
vices ;  that  the  prosecution  was  carried  on  "in  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois, "  and 
with  it  the  county  had  no  concern  or  power  of  interference, 
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and  was  under  no  obligation  to  furnish  counsel  for  the  accused. 
It  was  further  said:  "The  law  confers  on  licensed  attorneys 
rights  and  privileges,  and  with  them  imposes  duties  and  obli- 
gations, which  must  be  reciprocally  enjoyed  and  performed. 
The  plaintiffs  but  performed  an  official  duty,  for  which  no 
compensation  is  provided.  Edgar  County  v.  Mayo,  3  Gilm. 
82."     That  case  is  conclusive  of  this. 

It,  however,  seems  to  be  supposed  that  because  the  legis- 
lature has  declared,  in  terms,  the  duty  previously  imposed 
by  the  common  law,  there  is  a  change  of  legislative  intention, 
and  that  we  must  infer  it  was  intended  to  render  the  county 
liable.  We  are  wholly  unable  to  see  such  a  purpose.  Sub- 
stantially there  was  no  change  in  the  law.  Counties  are  only 
liable  for  the  expense  of  apprehending,  keeping  and  prose- 
cuting persons  accused  of  crime,  by  force  of  statute,  or  the 
common  law  as  adopted  by  the  statute.  There  is  no  statute 
or  rule  of  the  common  law  that  imposes  the  duty  of  paying 
attorney's  fees  for  defending  paupers  from  criminal  accusa- 
tions, and  the  courts  have  no  power  to  enact  laws  authorizing 
counties  to  levy  taxes  for  such  purposes.  The  taxing  power 
is  a  legislative,  and  not  a  judicial,  function,  and  it  would  be 
a  palpable  violation  of  the  constitution  for  the  courts  to  usurp 
the  power.  The  courts,  no  doubt,  have  the  power,  in  proper 
cases,  to  compel  counties  to  exercise  the  taxing  power,  where 
it  has  been  conferred  on  them  by  the  legislature ;  but  they 
are  destitute  of  power  to  compel  them  to  levy  and  collect  a 
tax  not  authorized  by  the  statute.  Plaintiffs  in  error  are 
presumed  to  have  known,  when  they  applied  for  a  license, 
that  the  office  was  burthened  with  this  duty,  and  they  must 
be  held  to  have  accepted  the  place  subject  to  the  burthen. 
The  legislature  had  the  power,  in  conferring  such  privileges, 
to  impose  duties  and  obligations  such  as  it  might  choose. 
Plaintiffs  in  error  voluntarily  accepted  the  privileges  with 
this  obligation,  and  they  must  be  held  to  its  performance. 
This  being  so,  there  is  no  pretense  that  the  law  deprives  them 
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of  their  property  or  labor  without  compensation.  They  re- 
ceived a  compensation  in  the  privileges  conferred  by  their 
licenses. 

This  doctrine  is  announced  in  the  cases  of  Wayne  County  v. 
Waller,  90  Pa.  St.  99,  and  Rowe  v.  Yuha  County,  17  Cal.  61. 
We  are  aware  that  in  Iowa,  Indiana  and  Wisconsin  the  courts 
have  reached  a  different  conclusion ;  but  we  are  not  disposed 
to  overrule  our  former  decision.  To  do  so  would  not  produce 
harmony  in  the  decisions.  Moreover,  we  are  satisfied  that 
we  have  announced  the  true  rule  in  Vise  v.  Hamilton  County, 
supra.  If  a  correction  is  required  it  is  at  the  hands  of  the 
legislature,  and  when  that  body  sees  proper  it  will  afford  the 
remedy. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 

Appellate  Court  is  affirmed. 

Judgment  affirmed. 


George  L.  Thatcher 

V, 

Julia  Olmstead  et  al. 
Filed  at  Ottawa  May  19,  1884. 

1.  Evidence  in  ejectment — cross-examination  as  to  source  of  title 
under  which  the  respective  parties  claim.  Where  the  plaintiff  in  ejectment 
files  an  affidavit  that  he  claims  title  through  a  common  source  with  the  de- 
fendant, and  the  defendant,  or  his  agent  or  attorney,  denies  under  oath  that 
he  claims  title  through  such  source,  or  states  that  he  claims  title  through 
some  other  source,  the  latter  will  not  be  subject  to  a  cross-examination  as 
to  his  source  of  title.  Such  statement  under  oath,  under  section  25  of  the 
Ejectment  act,  is  in  the  nature  of  an  affidavit. 

2.  Secondary  evidence — proof  of  abstract  of  title.  Where  original 
evidence,  such  as  a  deed  or  other  instrument,  is  lost  or  destroyed,  secondary 
evidence  may  be  introduced  to  prove  its  contents.  But  an  abstract  of  title  of 
real  estate  can  not  be  regarded  as  original  evidence.  It  is  but  secondary 
evidence  itself,  and  therefore  its  contents  can  not  be  proven  by  other  evi- 
dence in  case  of  loss  or  destruction. 


1SS4.]  Thatcher  v.  Olmstead  et  al.  27 

Opinion  of  the  Court. 

xippEAL  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant. 

Messrs.  Boutell,  Waterman  &  Boutell,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellant,  to 
recover  the  south  half  of  a  certain  lot  in  Chicago. 

But  two  questions  arise  upon  the  record :  First,  did  the 
court  err  in  denying  plaintilf  the  right  to  cross-examine  de- 
fendants' agent,  who  stated  on  oath  that  defendants  did  not 
obtain  title  through  a  common  source ;  and  second,  were  the 
contents  of  an  abstract  of  title  competent  evidence. 

The  plaintiff  filed  an  affidavit  that  he  claimed  title  through 
a  common  source  with  the  defendants,  to  obviate  the  neces- 
sity of  showing  a  regular  chain  of  title  from  the  government 
to  himself.  The  defendants'  agent,  however,  denied  on  oath 
that  defendants  obtained  title  through  a  common  source  with 
the  plaintiff.  When  counsel  for  the  plaintiff  undertook  to 
cross-examine  the  agent  of  defendants  upon  the  question  of 
source  of  title,  upon  objection  the  court  ruled  that  plaintiff's 
counsel  had  no  right  to  cross-examine. 

Section  25  (Eev.  Stat.  1874,  page  445,)  provides:  "If  the 
plaintiff,  or  his  agent  or  attorney,  will  state  on  oath,  upon 
the  trial,  that  he  claims  title  through  a  common  source  with 
the  defendant,  it  shall  be  sufficient  for  him  to  show  title  from 
such  common  source,  unless  the  defendant,  or  his  agent  or 
attorney,  will  deny  on  oath  that  he  claims  title  through  such 
source,  or  will  swear  that  he  claims  title  through  some  other 
source."  From  the  reading  of  the  statute  it  does  not  seem 
to  have  been  contemplated  by  its  enactment  that  either  plain- 
tiff or  defendant  should  be  subject  to  a  cross-examination. 
Nor  are  we  able  to  perceive  that  any  good  could  be  accom- 
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plislied  if  a  cross-examination  was  allowed.  We  think  the 
common  practice,  where  a  plaintiff  desired  to  avail  of  the 
statute,  has  been  to  file  an  affidavit  that  he  claims  title 
through  a  common  source,  and  this  of  necessity  would  cut  off 
all  cross-examination,  as  there  can  be  no  cross-examination 
where  an  affidavit  is  filed.  And  if  the  practice  would  deny  a 
cross-examination  where  an  affidavit  is  filed,  why  should  it 
be  allowed  when  the  party  appears  before  the  court  and  states 
the  same  facts  on  oath?  We  do  not  understand  that  the 
statute  contemplates  that  an  issue  should  be  formed,  and 
evidence  introduced  pro  and  con,  whether  the  parties  claim 
through  a  common  source.  Such  was  not  the  object  of  the 
statute.  But  on  the  other  hand,  where  the  plaintiff,  on  the 
trial,  will  state  on  oath  that  the  parties  claim  title  through  a 
common  source,  the  necessity  for  tracing  title  from  the  gov- 
ernment to  himself  is  obviated,  unless  the  defendant,  or  his 
agent,  will  deny  on  oath  that  he  claims  title  through  such 
common  source.  A  simple  denial  on  oath  is  all  that  is  re- 
quired to  prevent  plaintiff  from  availing  of  the  statute.  If 
it  was  in  issue  for  trial  whether  the  parties  claim  through  a 
common  source,  of  course  every  witness  who  might  testify 
would  be  subject  to  cross-examination.  Yet  such  is  not  the 
case.  An  oath  of  this  character  is  not  evidence.  Under  the 
statute,  a  statement  on  oath,  by  either  party,  is  in  the  nature 
of  an  affidavit  for  a  continuance,  where  no  cross-examination 
is  ever  allowed.  Hartshorn  v.  Dawson,  79  111.  109,  has  been 
cited  as  in  authority,  but  the  question  was  neither  raised  nor 
decided  in  that  case,  and  hence  the  decision  can  have  no 
bearing  whatever.  We  think  the  decision  of  the  circuit  court 
on  the  point  was  correct. 

We  now  come  to  the  second  question.  The  rule  is  well 
settled  that  where  original  evidence,  such  as  a  deed  or  other 
document,  is  lost  or  destroyed,  secondary  evidence  may  be 
introduced.  But  we  do  not  regard  an  abstract  of  title  as 
original  evidence.     Section  29,  of  chapter  116,  of  the  Kevised 


1884.]  BucKPJCE  V.  The  People.  29 

Sj'llabus. 

Statutes  of  1874,  provides  that  an  abstract  of  title,  made  in 
the  ordinary  course  of  business,  when  the  originals  of  any 
deeds  or  other  instrument  in  writing,  or  records  of  any  court 
relating  to  any  lands,  are  lost  or  destroyed,  or  not  within  the 
power  of  the  party  to  produce  the  same,  and  that  the  records 
thereof  are  destroyed,  by  fire  or  otherwise,  may  be  used  in 
evidence.  The  deed  or  record  is  the  original  evidence,  under 
this  statute,  and  when  they  are  lost  or  destroyed,  and  the 
record  thereof  also  destroyed,  then  resort  may  be  had  to  an 
abstract,  made  in  due  course  of  business,  before  such  records 
were  destroyed,  which  is  nothing  but  secondary  evidence.  If 
we  are  correct  in  this,  then  what  appellant  proposed  was  to 
introduce  secondary  evidence  of  secondary  evidence,  and  we 
are  aware  of  no  rule  of  evidence  under  which  such  testimony 
was  admissible.  As  well  might  a  party  undertake  to  prove 
the  contents  of  a  certified  copy  of  a  deed,  which  never  could 
be  done.  We  are  aware  of  no  authority  which  would  sanction 
the  admission  of  the  offered  evidence. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


John  Buckrice 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  19,  1884. 

1.  Jury  service  confined  to  the  county.  There  is  no  authority  in  any 
statute  for  the  selection  of  grand  and  petit  jurors  in  one  county  to  serve  in 
another  county. 

2.  CRiMiNAii  LAW — as  to  right  of  trial  by  jury — and  in  what  county  a 
person  charged  with  crime  must  be  tried.  The  right  of  trial  by  jury,  guar- 
anteed by  the  constitution  to  one  accused  of  crime,  includes  the  right  of 
being  tried  by  jurors  selected  from  the  county  in  which  the  offence  is  alleged 
to  have  been  committed. 
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3.  Section  5,  division  10,  of  the  Criminal  Code,  in  so  far  as  it  authorizes 
a  party  to  be  tried  for  an  offence  committed  entirely  within  one  county,  but 
one  hundred  rods  from  the  county  line,  in  the  adjoining  county,  is  uncon- 
stitutional and  void. 

4.  There  is  a  class  of  offences  that  may  be  committed  by  a  party  being  in 
one  county,  upon  a  person  or  thing  being  at  the  same  time  in  another  county, 
when  the  offence  may  not  inaptly  be  defined  as  having  been  committed  in 
either  county;  and  offences  committed  on  the  county  line,  or  so  near  thereto- 
as  that  the  distance  therefrom  is  inappreciable,  may  with  propriety  be  re- 
garded as  having  been  committed  in  either  county,  and  by  doing  so  no  one 
is  deprived  of  any  constitutional  right. 

5.  But  where  the  entire  offence  is  committed  within  one  county,  and  at 
an  appreciable  distance  from  the  county  line,  as  in  this  case,  at  a  distance 
of  seventy  rods,  the  party  accused  can  not  be  indicted  and  tried  in  another 
county  for  that  offence. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 


Messrs.  Eubens,  McGaffey  &  Ames,  for  the  appellant : 

A  citizen  of  this  State  can  be  tried  for  a  criminal  offence 
only  in  the  county  or  district  where  the  offence  has  been 
committed.     Const,  of  1870,  art.  2,  sees.  5,  9. 

The  statute  providing  that  "where  an  offence  shall  be  com- 
mitted within  one  hundred  rods  of  a  county  line,  it  may  be  so 
alleged,  and  the  trial  may  be  in  either  county,"  (sec.  396  of 
the  Criminal  Code,)  is  in  direct  contravention  of  the  consti- 
tutional guarantees  relating  to  trials  by  jury,  and  therefore 
void.  Armstrong  v.  State,  1  Coldw.  338;  Swarth  v.  Kimball, 
43  Mich.  443 ;  State  v.  Sawyer,  56  N.  H.  175 ;  Wheeler  v. 
State,  24  Wis.  52 ;   Oshorn  v.  State,  24  Ark.  629. 

The  word  "district,"  in  article  2,  section  9,  of  the  constitu- 
tion, does  not  include  a  belt  of  one  hundred  rods  in  another 
county  from  which  no  jurors  are  drawn.  Weyrlch  v.  The 
People,  89  111.  90. 

The  first  constitutional  provision  which  we  invoke  against 
the  operation  of  this  statute  is  section  5,  of  article  1,  of  the 


1884.]  BucKRicE  V.  The  People.  31 

Brief  for  the  Appellant. 

constitution  of  1870 :  "The  right  of  trial  by  jury,  as  hereto- 
fore enjoyed,  shall  remain  inviolate."  The  meaning  of  this 
constitutional  provision  has  been  held  to  be  that  the  common 
law  mode  of  trial  by  jury  must  remain  inviolate.  [Petition 
of  Ferrier,  103  111.  367;  Ward  y.  Farwell,  97  id.  593.)  And 
it  was  held  that  the  mode  of  trial,  as  it  existed  at  the  time 
of  the  adoption  of  the  constitution,  was  preserved  by  this 
provision.    Uoss  v.  Irving,  14  111.  171. 

There  can  be  no  question  that  at  common  law  no  man 
could  be  taken  out  of  the  county  where  the  offence  was  com- 
mitted, and  where  he  resided,  to  an  adjoining  or  distant 
county.  (4  Blackstone's  Com.  349.)  And  this  right  of  trial 
by  jury  includes  the  grand  as  well  as  the  petit  jury,  and  both 
must  be  drawn  from  the  county  where  the  offence  was  com- 
mitted. 4  Blackstone's  Com.  303 ;  Hallam's  Const.  Hist. 
15,  16;  Bacon's  Abr.  title  "Juries;"  2  Hawkins'  Pleas  of 
the  Crown,  300,  chap.  25,  sec.  28. 

The  courts  of  other  States  have  held  acts  of  the  legis- 
lature authorizing  the  trial  of  persons  out  of  the  county  in 
which  the  offence  was  committed,  as  unwarranted  by  the 
constitution,  and  void.  Swarth  v.  Kimball,  43  Mich.  443 ; 
Paul  V.  Detroit,  32  id.  108;  Weyrich  y.  The  People,  89  111. 
90;  Armstrong  Y.  State,  1  Coldw.  338;  Oshorn  v.  State,  24 
Ark.  629;  Wheeler  v.  State,  24  Wis.  52;  State  v.  Sawyer,  56 
N.  H.  175 ;  State  v.  Denton,  6  Coldw.  539 ;  Kirk  v.  State,  1 
id.  345. 

The  framers  of  our  constitution  did  not  content  themselves, 
however,  with  the  provision  above  quoted.  They  gave  a  still 
more  definite  expression  of  their  determination  to  uphold  this 
constitutional  guaranty  by  declaring:  "In  all  criminal  pro- 
secutions the  accused  shall  have  the  right  *  *  *  to  a 
speedy  public  trial,  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offence  is  alleged  to  have  been  commit- 
ted."    Const.  1870,  art.  2,  sec.  9. 
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Mr.  Frank  Crosby,  and  Mr.  Terrence  E.  Kyan,  State's 
Attorney,  for  the  People  : 

The  statute  attacked  is  no  novel  experhnent  in  legislation. 
It  has  existed  among  the  legislative  enactments  of  sister 
States  for  many  years,  and  has  frequently  been  confirmed 
by  their  judicial  tribunals.  Commomvealth  v.  Gillon,  2  Allen, 
502 ;  TJte  People  v.  Harris,  45  Barb.  494 ;  State  v.  Rohinson, 
14  Minn.  447;   The  People  v.  Davis,  56  N.  Y.  95. 

"The  right  of  trial  by  jury"  may  be  regulated  by  the 
legislature  in  certain  ways,  provided  its  fundamental  requi- 
sites are  not  impaired  or  destroyed, — that  is,  provided  the 
number  composing  the  jury,  its  unanimity  and  its  impar- 
tiality are  not  violated.  Proffatt's  Trial  by  Jury,  sec.  106, 
p.  149. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  sold  spirituous  liquors  in  violation  of  chapter  43, 
entitled  "Dram-shops,"  in  Cook  county,  but  at  a  point  within 
seventy  rods  of  the  line  between  that  county  and  Kane  county. 
For  this  he  was  indicted  by  a  grand  jury  of  Kane  county,  and 
tried  and  convicted  in  the  circuit  court  of  that  county.  He 
objected,  on  the  trial,  to  the  jurisdiction  of  that  court,  and 
by  plea  and  motion  raised  the  question  of  its  power  to  render 
any  judgment  against  him  for  the  offence  so  committed.  The 
action  of  the  court  is  claimed  to  be  authorized  by  section  5, 
division  10,  of  chapter  38,  entitled  "Criminal  Code,"  of  the 
Eevised  Statutes  of  1874,  page  406,  which  reads  as  follows: 
"Where  an  offence  shall  be  committed  on  a  county  line,  or 
within  one  hundred  rods  of  the  same,  it  may  be  so  alleged, 
and  the  trial  may  be  in  either  county  divided  by  such  line." 
Undoubtedly,  if  valid,  this  is  broad  enough  to  embrace  the 
present  case ;  but  counsel  for  appellant  insist  that  so  much 
of  it  as  assumes  to  authorize  the  trial  of  a  party  in  one  county 
for  an  offence  committed  in  another  county,  (no  right  in  that 
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regard  having  been  waived,)  is  unconstitutional  and  void,  and 
this  presents  the  only  question  for  our  determin-ation. 

It  will  be  observed  no  county  lines  are  changed  by  this  en- 
actment, and  no  provision  is  made  for  the  selection  of  jurors 
beyond  the  county  line,  and  within  the  one  hundred  rods 
thereof,  and,  we  may  add,  there  is  no  authority  in  any  statute 
for  the  selection  of  grand  and  petit  jurors  in  one  county  to 
serve  in  another  county.  See  Kev.  Stat.  1874,  chap.  78, 
entitled  "Jurors,"  p.  630. 

The  constitution  of  1870  declares,  in  section  5,  article  1 : 
"The  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall  re- 
main inviolate."  And  in  section  9,  article  2:  "In  all  crimi- 
nal prosecutions  the  accused  shall  have  the  right  *  *  * 
to  a  speedy  public  trial,  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offence  is  alleged  to  have  been  com- 
mitted. "  Substantially  the  same  provisions  were  in  the  con- 
stitutions of  1818  and  1848,  and  they  have  been  held  to 
guaranty  the  right  of  trial  by  jury,  in  conformity  with  the 
principles  of  the  common  law  as  it  was  enjoyed  at  the  adop- 
tion of  the  constitution.  {Ross  v.  Irving,  14  111.  171 ;  Ward 
Y.  Farwell,  97  id.  593;  Petition  of  Ferrier,  103  id.  367.) 
And  this  right  of  trial  by  jury  included  that  of  being  tried  by 
jurors  selected  from  the  county  in  which  the  offence  is  alleged 
to  have  been  committed.  {Weyrich  v.  The  People,  89  111.  90.) 
It  was  the  settled  common  law  doctrine  that  jurors  in  one 
county  were  not  competent  to  pass  upon  the  guilt  or  inno- 
cence of  a  party  in  regard  to  a  crime  alleged  to  have  been 
committed  by  him  in  another  county.  See  3  Eeeves'  Hist, 
of  English  Law,  135;  2  Hale's  Pleas  of  the  Crown,  264; 
2  Hawkins'  Pleas  of  the  Crown,  403 ;  4  Blackstone's  Com. 
(Sharswood's  ed.)  349,  *350;  1  Wharton  on  Crim.  Law,  (7th 
ed.)  277. 

There  is  a  class  of  offences  committed  by  a  party  being  in 
in  one  county,  upon  a  person  or  thing  being  at  the  same  time 
in  another  county,  where  the  offence  may  not  inaptly  be  de- 
3—110  III. 
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fined  as  being  committed  in  either  county,  and  we  are  not 
to  be  understood  as  questioning  but  that  offences  committed 
on  the  county  line,  or  so  near  thereto  that  the  distance  there- 
from is  inappreciable,  may  with  propriety  be  regarded  as 
committed  in  either  county,  and  that  by  so  holding  no  one 
is  deprived  of  any  constitutional  right ;  but  it  is  obvious  such 
cases  are  not  analogous  to  the  present  case.  Here  the  entire 
offence  is  committed  within  one  county,  at  a  distance  of  sev- 
enty rods  from  the  county  line.  It  is  not  only  possible,  but 
probable,  that  many  persons  reside  within  one  hundred  rods 
of  the  county  line  who  are  competent  jurors  in  their  own 
county,  but  none  of  whom,  in  any  possible  contingency, 
would  be  competent  to  sit  as  such  upon  the  trial  in  Kane 
county.  And  so,  if  it  could  be  said  this  is  a  new  district  for 
criminal  purposes,  it  is  unconstitutional,  in  that  there  is  no 
provision  authorizing  it,  but  on  the  contrary,  there  is  a  posi- 
tive provision  excluding  the  selection  of  juries  in  so  much  of 
the  territory  as  is  included  in  this  strip  of  one  hundred  rods 
in  Cook  county.  But  if  it  may  be  said  the  districts  simply 
remain  as  they  were,  then  it  would  seem  too  plain  to  admit 
of  argument,  the  constitution  is  violated  by  authorizing  par- 
ties committing  offences  wholly  in  one  county  to  be  indicted 
and  tried  therefor  in  another  county.  If  this  may  be  done 
as  to  one  hundred  rods  of  territory,  why  may  it  not  be  done 
as  to  one  mile  ?  And  if  it  may  be  done  as  to  one  mile,  why 
may  it  not  be  done  as  to  the  entire  county,  and  thus  drag 
men  for  trial  to  Cook  or  Jo  Daviess  county  for  offences  com- 
mitted in  Alexander  or  Pulaski  county? 

It  may  be  that  it  would  work  no  inconvenience,  and  be 
greatly  promotive  of  a  rigid  enforcement  of  the  Criminal  Code, 
if  a  strip  of  two  hundred  rods  in  width  on  all  county  lines, 
(one  hundred  rods  on  each  side,)  might  be,  for  the  purpose 
of  criminal  trials,  regarded  as  within  either  county ;  but  it  is 
enough  for  the  present  to  say  this  is  not  warranted  by  the 
constitution,  and  its  mandate  is,  that  "in  all  criminal  prose- 
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cutions  the  accused  shall  have  the  right  to  a  speedy  public 

trial,  by  an  impartial  jury  of  the  county  or  district  in  which 

the  offence  is  alleged  to  have  been  committed."     We  have  no 

more  right  to  disregard  this  mandate  as  to  one  hundred  rods 

than  a^  to  that  many  miles,  and  our  opinion  of  its  wisdom 

or  convenience  can  not  in  the  slightest  affect  the  question  of 

its  obligatory  force.     Like  questions  were  presented  and  like 

conclusions   reached   in   Swarth  v.  Kimball,  43   Mich.  443 

Armstrong  v.  State,   1   Coldw.   338 ;  Kirk  v.   State,   id.   345 

State  V.  Denton,   6  id.   539 ;    Wheeler  v.  State,   24  Wis.   52 

Oshorn  v.  State,  24  Ark.  629 ;  State  v.  Love,  21  W.  Ya.  783, 

(45  Am.  E.  570.) 

The  constitutions  of  Massachusetts  and  New  York  do  not 

contain  like  provisions  to  those  in  our  constitution  which  we 

have  been  considering,  and  hence  the  cases  cited  by  counsel 

for  the  People  from  those  States  are  not  relevant.     As  to  the 

decision  cited  from  Minnesota,  we  are  unable  to  concur  in 

the  reasoning  by  which  it  is  sustained,  notwithstanding  the 

high  respect  we  entertain  for  the  ability  and  learning  of  those 

composing  the  tribunal  by  which  it  was  announced. 

The  judgment  is  reversed. 

Judgment  reversed. 


Union  Mutual  Life  Insurance  Company 

V. 

William  J.  Slee. 

Filed  at  Ottawa  May  19,  1884. 

1.  Mortgage — whether  a  deed  absolute,  or  a  mortgage.  The  owner  of 
city  real  estate,  after  making  default  of  interest  on  a  loan  seciared  by  trust 
deed  on  the  same,  turned  over  the  possession  of  such  property  to  his  creditor, 
who,  from  that  time,  received  the  rents  on  the  same;  and  after  the  advertise- 
ment of  the  premises  for  sale  by  the  trustee,  it  was  agreed  that  the  creditor 
should  bid  in  the  same,  and  hold  it  in  trust  for  the  debtor  until  an  account- 
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ing  could  be  had,  when,  if  the  debtor  was  still  owing  the  creditor  anything,  a 
new  loan  was  to  be  made  upon  the  property.  The  property  was  so  purchased 
by  the  creditor,  who  shortly  afterward  caused  a  judgment  by  confession  to 
be  entered  against  the  debtor  for  an  alleged  deficiency  between  the  sum  due 
on  the  loan  and  the  amount  of  the  bid,  upon  which  an  execution  was  issued, 
and  levied  upon  other  property  of  the  debtor,  which  was  also  sold,  and  bought 
by  such  creditor:  Held,  that  the  trustee's  deed  to  the  creditor  was  in  equity 
a  mortgage,  and  that  the  debtor  had  the  right  to  redeem. 

2.  Agency — extent  of  agent's  authority — of  facts  from  which  it  may  he 
inferred.  A  debtor  applied  to  an  agent  of  his  creditor  for  an  extension  of 
the  time  of  payment  or  a  renewal  of  the  loan,  the  creditor  being  a  non-resi- 
dent corporation,  and  the  agent  a  resident  of  the  State,  acting  generally  for 
the  creditor  as  to  loans  in  this  State.  At  the  first  interview  the  agent  stated 
to  the  debtor  that  he  would  communicate  with  the  home  office  in  regard 
to  the  proposition  made,  and  afterward  such  agent,  in  another  interview, 
said  he  was  ready  to  enter  into  the  arrangement  that  was  thereupon  made: 
Held,  that  from  these  facts  the  debtor  might  properly  infer  that  the  agent 
received  the  principal's  sanction  for  entering  into  the  arrangement  he  made, 
and  that  the  debtor  was  justified  in  his  reliance  upon  the  agent's  authority 
to  make  it. 

3.  Inteeest — the  rate  not  changed  by  a  change  in  form  of  the  security. 
A  mere  change  in  the  form  of  the  security  for  a  debt  for  money  loaned  will 
not  operate  to  change  the  rate  of  interest  to  be  paid  from  that  reserved  in  the 
original  contract.  As,  where  the  creditor  bids  off  the  property  at  a  sale  under 
a  deed  of  trust  which  secures  the  debt,  and  agrees  with  the  debtor  to  hold  the 
title  under  the  trustee's  deed  as  a  security  until  an  accounting  can  be  had  as 
to  rents  received  by  the  creditor  and  a  new  loan  is  made,  which  is  not  done, 
on  a  bill  for  an  accounting  and  for  redemption  from  the  trust  deed  and  the 
trustee's  deed,  the  decree  should  require  the  complainant  to  pay  the  stipu- 
lated rate  of  interest  provided  for  in  the  notes,  up  to  the  time  of  the  redemp- 
tion; and  it  is  error  to  require  the  payment  of  six  per  cent  only  from  the  date 
of  the  trustee's  deed,  when  a  higher  rate  had  been  reserved  in  the  original 
contract. 

4.  ALiiEGATiONS  AND  DECREE — relief  Confined  to  that  sought  by  the 
frame  of  the  bill.  On  a  bill  filed  to  redeem  property  from  a  deed  of  trust, 
and  a  trustee's  sale  and  deed  thereof,  by  the  payment  of  the  sum  found  to 
be  due  the  creditor  on  an  accounting,  the  specific  enforcement  of  an  agree- 
ment to  reduce  the  rate  of  interest  can  not  be  granted,  that  not  being  within 
the  scope  of  the  bill. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Mohan,  Judge,  presiding. 
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Messrs.  Swett,  Haskell  &  Grosscup,  for  the  appellant : 

The  facts  in  the  record  do  not  make  out  a  case  upon  which 
a  court  should  declare  the  trustee's  deeds  absolute  on  their 
face,  to  be  mere  mortgages.  Sutphen  v.  Cushman,  35  111. 
193 ;  Strong  v.  Shea,  83  id.  575 ;  Bartling  v.  Brasuhn  et  al. 
102  id.  441. 

While  a  parol  agreement  to  modify  or  rescind  a  preexisting 
contract  remains  executory,  the  original  contract  subsists,  the 
same  as  if  no  such  subsequent  agreement  had  been  made. 
Chapman  v.  McGrae,  20  111.  101 ;  29  id.  277;  40  Maine,  162; 

4  Greene,  (Iowa,)  181. 

The  evidence  shows  that  Warfield  had  no  authority  from 
the  defendant  to  make  the  alleged  contract.  Persons  dealing 
with  an  agent  acting  under  written  authority  are  required  to 
inquire  into  the  extent  of  his  authority.  19  111.  477;  34  id. 
68;   57  id.  300;   8Q  id.  570. 

Mr.  Consider  H.  Willett,  for  the  appellee : 

Slee  being  indebted  to  the  insurance  company,  and  having 
an  interest  in  the  land,  an  oral  contract  to  change  the  form 
of  the  security  will  be  upheld  in  equity,  and  the  new  security 
being  an  absolute  deed,  may  be  shown  to  be  a  mortgage. 
Piirviance  v.  Holt,  3  Gilm.  394 ;  Davis  v.  Hopkins,  15  111.  510  ; 
Williams  Y.  Bishop,  id.  553;  Smith  v.  Cremer,  71  id.  186; 
Stevens  v.  Illinois  Mutaal  Fire  Ins.  Co.  43  id.  327 ;  Ross  v. 
Sutherland,  81  id.  275  ;  Union  Mutual  Life  Ins.  Co.  v.  White, 
106  id.  73;  Holton  v.  Meighen,  15  Minn.  69;  Hicks  v.  Hicks, 

5  G.  &  J.  75;  Cole  v.  Bolarcl,  22  Pa.  St.  431  ;  Robinson  v. 
Cropsey,  2  Edw.  138;  Peugh  v.  Davis,  96  U.  S.  332;  Camp- 
hell  V.  Dearborn,  109  Mass.  131. 

Sale  will  be  set  aside,  and  a  redemption  allowed,  if  debtor 
is  induced  to  rely  on  the  promises  of  the  creditor,  and  was 
thereby  prevented  from  making  redemption  in  the  time  lim- 
ited. Schoonhoven  v.  Pratt,  25  111.  457 ;  Reigard  v.  McNeil, 
38  111.  400 ;  Pensoneau  v.  Pulliam,  47  id.  58. 
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While  a  promise  to  extend  the  time  for  redemption  beyond 
the  period  named  in  the  mortgage,  if  made  after  the  time 
limited  has  passed,  will  have  no  effect,  if  not  founded  upon  a 
legal  and  sufficient  consideration,  if  made  before  such  lim- 
ited time  expires,  though  without  consideration,  it  will  be 
enforced.  2  Jones  on  Mortgages,  sec.  1053  ;  Chase  v.  McLel- 
lan,  49  Maine,  375  ;  Ross  v.  Sutherland,  81  111.  275 ;  Dodge 
V.  Breiver,  31  Mich.  227.  See,  also,  Davis  v.  Dreshack,  81 
111.  393 ;  Stephens  v.  Illinois  Mutual  Life  Ins.  Co.  43  id.  327. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity  to  redeem  from  two  trustee's  sales 
of  real  estate  in  Chicago,  made,  respectively,  on  the  19th  day 
of  February,  and  the  24th  day  of  March,  1879,  under  two 
separate  trust  deeds  upon  separate  pieces  of  property,  which 
had  been  given  by  the  complainant  to  secure  the  payment  of 
loans  of  money  to  him  by  the  defendant  insurance  company. 

The  bill  alleges  that  complainant  having  made  default  in 
the  payment  of  interest  on  the  loans,  and  taxes  on  the  prop- 
erty, he,  in  April,  1877,  turned  over  to  the  defendant  the 
possession  of  the  premises,  the  rents  from  which  since  then 
had  been  received  by  the  defendant ;  that  after  the  advertise- 
ment of  the  sale  of  the  property  under  the  trust  deeds,  and 
before  the  sale,  complainant,  with  his  attorney,  made  appli- 
cation to  the  defendant  for  an  accounting  of  such  rents,  and 
demanded  that  the  sales  should  not  be  made  until  after  such 
accounting  and  an  ascertainment  of  the  amount  due ;  that 
said  accounting  was  promised,  and  after  several  interviews 
the  demand  that  the  sale  should  not  be  made  was  waived, 
and  an  agreement  entered  into  whereby  the  property  was  all 
to  be  sold  and  bought  in  by  the  defendant,  and  held  in  trust 
for  the  complainant  until  an  accounting  could  be  had,  where- 
upon, if  it  should  appear  that  complainant  was  still  owing 
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defendant  any  sum  of  money,  a  new  consolidated  loan  for  that 
sum  was  to  be  made  to  complainant  upon  all  of  the  property 
on  ten  years'  time,  or  less,  at  his  election ;  that  in  pursuance 
of  such  arrangement  all  the  property  w^as  sold  at  the  times 
mentioned  in  the  notices  of  sale,  and  was  bought  in  by  the 
agents  of  defendant.  The  bill  further  alleges  that  in  viola- 
tion of  said  agreement,  the  defendant,  on  the  22d  day  of  July, 
1879,  caused  to  be  entered  against  complainant,  in  the  Su- 
perior Court  of  Cook  county,  a  judgment  by  confession,  for  a 
pretended  deficiency  between  the  amount  due  on  the  loans 
and  the  amount  of  the  bids  at  such  sales,  and  upon  execution 
issued,  bought  in  certain  other  property  than  that  described 
in  said  trust  deeds,  for  the  sum  of  $254,  for  which  was  issued 
a  certificate  of  purchase.  The  circuit  court,  on  hearing, 
decreed  in  favor  of  the  complainant,  and  the  defendant  ap- 
pealed. 

The  proof  quite  satisfactorily  establishes  that  previous  to 
the  trustee's  sales  there  was  made  such  an  arrangement,  sub- 
stantially, as  that  alleged  in  the  bill,  and  showing  the  exist- 
ence of  such  a  state  of  facts  that  defendant,  under  the  sales 
that  were  made,  must  be  taken  to  hold  the  property  purchased 
but  as  security  for  the  payment  of  the  sums  of  money  men- 
tioned in  the  trust  deeds.  There  is  really  no  attempt  at  de- 
nial, by  the  evidence,  that  the  alleged  arrangement  which  was 
testified  to  by  complainant  and  his  attorney,  or  at  least  some 
arrangement  to  the  effect  that  the  property  was  to  be  bid  in 
by  the  company,  and  be  held  but  as  security  for  their  mort- 
gage debt,  was  in  fact  made  with  Mr.  Warfield,  the  defend- 
ant's agent  at  Chicago  for  the  collection  of  moneys  loaned 
in  this  State,  but  it  is  denied  that  the  agent  had  authority 
to  make  such  an  arrangement.  The  agent  appears  to  have 
been  acting  under  a  written  agreement  between  him  and  the 
company,  as  follows : 

"The  party  of  the  first  part  (Warfield)  hereby  agrees  with 
the  party  of  the  second  part   (the  defendant)  to  act  as  its 
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agent  at  Chicago,  for  the  collection  of  moneys  loaned  by  it 
in  the  State  of  Illinois  aforesaid,  and  have  the  general  man- 
agement of  the  affairs  of  said  company  in  relation  to  its  loans 
and  securities  therefor,  according  to  such  written  instructions 
as  shall  be  from  time  to  time  given  to  him  by  the  said  party 
of  the  second  part,  or  its  executive  officers." 

It  is  said  that  under  this  agency  the  arrangement  agreed 
upon  could  have  been  made  only  under  written  instructions 
to  make  it,  and  none  such  are  here  shown.  It  does  not 
appear  that  this  written  agreement  was  ever  brought  to  the 
knowledge  of  the  complainant  or  his  attorney.  Mr.  Warfield 
himself  testifies  that  he  had  general  instructions  to  renew 
loans  by  making  new  papers  at  six  per  cent  interest,  pro- 
vided the  parties  would  pay  one-twentieth  of  the  principal 
sum  every  six  months  until  the  whole  indebtedness  was  paid. 
It  was  testified  to  that  at  the  first  interview  with  Warfield 
upon  the  subject,  he  stated  that  he  would  communicate  with 
the  home  office  in  regard  to  the  proposition  made,  and  that 
afterward,  at  a  subsequent  interview,  he  said  he  was  ready 
to  make  the  arrangement,  and  he  did  enter  into  the  arrange- 
ment. We  think,  from  all  this,  the  complainant  might  very 
properly  infer  that  Warfield  had  received  the  company's  sanc- 
tion for  entering  into  the  arrangement  which  he  made,  and 
that  complainant  was  justified  in  his  reliance  upon  the  agent's 
authority  to  make  it. 

The  court  below  found  "that  said  trustee's  deeds  of  Levi 
D.  Boone  (the  trustee)  to  the  defendant  are,  in  equity,  mort- 
gages, and  that  the  complainant,  by  reason  of  the  premises, 
has  a  right  to  redeem  under  the  said  two  original  trust  deeds, 
and  the  deeds  of  said  Levi  D.  Boone  to  the  defendant,  com- 
puting the  interest  as  provided  for  in  said  trust  deeds  until 
they  were  merged  into  the  deeds  of  Levi  D.  Boone  to  the  de- 
fendant, and  from  that  time  at  a  legal  rate  of  interest. "  We 
are  satisfied  with  the  correctness  of  the  decree  in  respect  of 
the  right  of  redemption,  but  think  the  decree  incorrect  in  the 
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particular  of  allowing,  in  the  computation  of  interest,  only 
the  legal  rate  of  interest  from  the  time  of  the  making  of  the 
trustee's  deeds  to  defendant.  We  are  of  opinion  the  stipu- 
lated rate  of  interest  named  in  the  trust  deeds,  and  the  notes 
they  were  given  to  secure,  should  have  been  computed  unin- 
terruptedly. There  was  no  merger  of  the  trust  deeds  and  the 
notes  they  were  given  to  secure  in  the  trustee's  deeds,  which 
Boone,  the  trustee,  executed  to  the  defendant,  so  as  to  stop 
the  running  of  the  stipulated  rate  of  interest.  There  was  a 
mere  change  in  the  form  of  the  security,  and  the  property 
still  remained  in  defendant's  hands  as  a  security  for  the  in- 
debtedness secured  by  the  trust  deeds,  and  the  complainant 
had  but  the  right  of  redemption  upon  the  payment  of  such 
indebtedness  according  to  its  tenor  and  effect.  The  reduction 
of  interest  from  the  stipulated  to  the  legal  rate,  could  only  be 
justified  as  in  the  enforcement  of  the  specific  performance  of 
a  contract  to  re-loan  the  money  at  that  rate.  But  the  claim 
or  proceeding  of  complainant  is  not  at  all  of  that  nature. 
The  written  declaration  of  complainant  in  the  matter  filed 
and  recorded  in  the  recorder's  office  of  Cook  county  is,  that 
the  trustee's  deed  made  to  the  defendant,  although  absolute 
in  form,  is  but  a  mortgage  to  secure  their  mortgage  debt, 
which  the  trust  deeds  were  given  to  secure.  The  object  of 
the  bill  is  to  redeem,  it  offering  to  pay  whatever  may  be  found 
to  be  due  upon  an  accounting.  The  right  of  redemption  is 
the  claim  which  is  made  and  asserted,  and  the  condition  of 
its  allowance  should  be  upon  the  payment  of  the  mortgage 
debt  in  accordance  with  its  terms. 

For  the  error  indicated  in  respect  of  the  computation  of 
interest  the  decree  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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John  Mullins 

V. 

The  People  of  the  State  of  Illinois. 
Filed  at  Ottawa  May  19,  1884. 

1.  Criminal  law — degree  of  proof  required  to  make  out  a  defence — and 
as  to  different  defences,  in  that  regard — of  a  reasonable  doubt,  as  applied 
to  distinct  elements  in  the  case,  or  to  the  whole  case.  On  the  trial  of  one 
indicted  for  robbery,  in  wbich  an  alibi  was  set  up  in  defence,  the  proof  on  the 
part  of  the  People  tending  to  prove  defendant's  guilt,  and  on  the  part  of  the 
defence  the  alibi,  the  court  instructed  orally,  by  consent,  as  follows:  "You 
should  not  convict  defendant,  unless,  after  considering  all  the  evidence  intro- 
duced in  this  case,  you  are  satisfied  of  his  guilt  beyond  all  reasonable  doubt; 
and  if,  after  considering  all  the  evidence  introduced  by  the  prosecution,  and 
all  the  evidence  introduced  by  the  defence,  you  entertain  a  reasonable  doubt 
as  to  whether  the  defendant,  J.  M.,  has  been  identified  as  one  of  the  persons 
present  and  participating  in  the  offence  charged,  you  should  find  him  not 
guilty."  Held,  that  such  instruction  was  as  favorable  to  the  defence  endeav- 
ored to  be  made  as  the  defendant  could  ask. 

2.  It  seems  that  some  defences  in  criminal  cases  must  be  proved  by  a 
preponderance  of  the  evidence,  among  which  are  licenses  or  authorizations 
from  the  State,  and  pleas  of  autre  fois  acquit.  But  whether  the  burden  of 
proving  an  alibi  by  a  preponderance  of  evidence  rests  on  the  defendant,  the 
authorities  are  not  harmonious. 

3.  The  general  rule  is,  that  when  the  prosecution  makes  out  such  a  case 
as  will  sustain  a  verdict  of  guilty,  and  the  defendant  offers  evidence,  the  bur- 
den is  on  him  to  make  out  that  defence,  whatever  it  may  be;  but  as  to  an 
alibi,  and  all  other  like  defences  that  tend  merely  to  cast  a  reasonable  doubt 
on  the  case  made  by  the  prosecution  when  the  proof  is  in,  then  the  primary 
question  is,  the  whole  evidence  being  considered,  is  the  defendant  guilty 
beyond  a  reasonable  doubt. 

4.  It  is  not  correct  to  instruct  the  jury  in  a  criminal  case,  that  when  they 
have  considered  all  the  evidence  offered  on  the  point  made  as  to  an  alibi, 
which  is  interposed  as  a  defence,  if  they  have  a  reasonable  doubt  as  to 
whether  "defendant  was  in  some  other  place  when  the  offence  was  commit- 
ted," they  should  acquit.  A  better  expression  of  the  law  would  be,  when 
the  jury  have  considered  all  the  evidence,  as  well  that  touching  the  question 
of  the  alibi,  as  the  criminating  evidence  introduced  by  the  prosecution,  then, 
if  they  have  any  reasonable  doubt  of  the  guilt  of  the  accused,  they  should 
acquit,  otherwise  not. 
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5.  It  is  not  proper  for  the  court  to  designate  any  particular  branch  of  the 
case,  and  tell  the  jury  unless  it  is  proved  beyond  a  reasonable  doubt  they 
should  acquit.  The  "reasonable  doubt"  the  jury  is  permitted  to  entertain, 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  evidence,  and  not  as  to  a 
particular  fact  in  the  case. 

6.  Ceedibility  of  witness — the  jury  to  determine — not  the  court.  It 
is  not  the  province  of  the  court  to  determine,  as  a  matter  of  law,  in  regard  to 
the  witnesses  examined,  whom  the  jury  may  or  may  not  believe,  and  an  in- 
struction that  so  states,  or  even  conveys  that  impression,  is  vicious. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Sidney  Smith,  Judge,  presiding. 

On  an  indictment  preferred  against  him  for  robbery,  John 
Mullins  was  tried  in  the  Criminal  Court  of  Cook  county,  and 
on  conviction  was  sentenced  to  the  penitentiary  for  a  period 
of  five  years.  Both  the  People  and  defendant  consented  the 
court  might  charge  the  jury  orall}^,  and  thereupon  the  court 
said:  "Gentlemen  of  the  jury:  You  should  not  convict 
defendant,  unless,  after  considering  all  the  evidence  intro- 
duced in  this  case,  you  are  satisfied  of  his  guilt  beyond  all 
reasonable  doubt ;  and  if,  after  considering  all  the  evidence 
introduced  by  the  prosecution,  and  all  the  evidence  introduced 
by  the  defence,  you  entertain  a  reasonable  doubt  as  to  whether 
the  defendant,  John  Mullins,  has  been  identified  as  one  of 
the  persons  present  and  participating  in  the  offence  charged, 
you  should  find  him  not  guilty."  To  the  giving  of  this  in- 
struction in  the  form  expressed,  defendant  excepted.  The 
defendant  then  asked  the  court  to  instruct  the  jury  as  follows  : 
"1.  The  court  instructs  the  jury  that  one  of  the  defences  in- 
terposed by  the  defendant  in  this  case  is  what  in  law  is  known 
as  an  alibi, — that  is,  that  the  defendant  was  at  another  place 
at  the  time  of  the  commission  of  the  offence, — and  that  such 
a  defence  is  as  proper  and  legitimate,  if  proved,  as  any  other, 
and  all  the  evidence  on  that  point  should  be  carefully  con- 
sidered by  the  jury ;  and  if,  in  view  of  all  the  evidence,  the 
jury  have  a  reasonable  doubt  as  to  whether  the  defendant 
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was  in  some  other  place  when  the  offence  was  committed, 
they  should  give  the  defendant  the  benefit  of  the  doubt,  and 
acquit  him. 

"2.  The  court  instructs  the  jury  that  to  justify  a  convic- 
tion of  the  defendant,  John  Mullins,  his  identity  as  the  guilty 
person  must  be  proved  beyond  every  reasonable  doubt,  and 
the  jury  are  not  bound  to  believe  that  the  witness  Stetson 
was  able  to  identify  the  defendant  with  any  certainty  because 
he  swears  positively  to  his  identity,  and  the  jury  should  not 
so  believe  if  they  themselves  are  satisfied,  from  the  circum- 
stances proved,  that  there  is  a  reasonable  doubt  as  to  whether 
the  witness  was  able  to  and  did  identify  the  defendant  as  the 
guilty  person." 

The  court  refused  to  give  these  instructions,  and  to  that 
decision  of  the  court  defendant  excepted. 


Messrs.  Forrest  &  May,  for  the  plaintiff  in  error,  insisted 
the  attempt  to  prove  an  alibi  in  behalf  of  the  defendant  was 
a  matter  in  defence,  as  distinguished  from  a  plea  of  confes- 
sion and  avoidance,  and  that  the  consequences  in  regard  to 
the  proofs  followed  that  distinction,  citing  Toler  v.  The  State 
16  Ohio  St.  5S3 ;  Wharton  on  Grim.  Ev.  (8th  ed.)  sees.  330 
331,  332,  333;   1  Bishop  on  Grim.  Proc.  (3d  ed.)  sees.  1061 
1067;  1  Greenleaf  on  Evidence,  81b;   Tamers.  The  State 
86  Pa.  St.  54;  Binns  v.  The  State,  46  Ind.  311;   Howard  v 
The  State,  50  id.   190;  Pollard  y.  The  State,   53  Miss.  410 
The  State  v.  Henry,  48  Iowa,  403 ;   The  State  v.   Waterman 
et  al.  1  Nev.  543 ;    Miller  et  al.  v.  The  People,  39  111.  457 
Hopps  V.   The  People,  31  id.  393 ;    1  Leading  Grim.  Gases, 

B.  &  H.  299-304. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr.  Geo. 

C.  Ingham,  Assistant  State's  Attorney,  for  the  People : 

The  charge  given  by  the  court,  orally,  by  consent,  was  full 
and  complete,  covering  the  case  in  every  particular.     The 
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jury  are  told  that  if,  after  considering  all  the  evidence  in  the 
case,  on  both  sides,  they  have  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  it  is  their  duty  to  acquit ;  and  what  more 
could  be  said,  except  to  repeat  the  same  thing  under  different 
forms  ? 

The  first  of  the  two  instructions  marked  "refused,"  under 
the  doctrine  laid  down  in  Garrity  v.  The  People,  107  111.  167, 
is  clearly  erroneous.  This  court  there  say,  that  the  ''onus 
of  proving  this  defence  devolves  upon  the  accused,  and  it 
must  be  clearly  and  satisfactorily  established  before  it  can 
avail,  where  the  evidence  otherwise  makes  out  a  clear  case 
against  the  accused." 


Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Only  what  the  evidence  tends  to  prove  is  preserved  in  the 
record,  so  that  the  question  of  the  guilt  or  innocence  of  de- 
fendant may  be  regarded  as  one  fairly  for  the  consideration 
of  the  jury,  and  if  no  error  of  law  hurtful  to  the  defence  inter- 
vened at  the  trial,  the  judgment  must  of  course  be  affirmed. 
The  only  error  of  law  insisted  upon  is  the  refusal  of  the  court 
to  give  two  instructions  asked  by  defendant.  Evidence  given 
on  behalf  of  the  People  tends  to  prove  a  case  that  would  war- 
rant a  conviction  on  the  charge  preferred  against  defendant. 
The  defence  mainly  relied  on  is  what  is  known  in  law  as  an 
alibi,  and  evidence  introduced  by  defendant  tended  to  estab- 
lish that  defence.  On  this  latter  branch  of  the  case  the  court 
was  asked  by  defendant  to  instruct  the  jury,  "such  a  defence 
is  as  proper  and  legitimate,  if  proved,  as  any  other,  and  all 
the  evidence  on  that  point  should  be  carefully  considered  by 
the  jury;  and  if,  in  view  of  all  the  evidence,  the  jury  have  a 
reasonable  doubt  as  to  whether  the  defendant  was  in  some 
other  place  when  the  offence  was  committed,  they  should  give 
the  defendant  the  benefit  of  the  doubt,  and  acquit  him." 
Two  reasons  suggest  themselves  why  this  instruction   was 


46  MuLLiNS  V.  The  People.  [May 

Opinion  of  the  Court. 

properly  refused  :  First,  all  that  it  contained  that  was  proper 
to  be  given  to  the  jury  was  contained  in  the  instruction  that 
was  given  by  the  court  to  the  jury,  that  charge  having  been 
given  on  behalf  of  defendant  as  much  as  on  behalf  of  the 
People,  and  was  as  favorable  to  the  defence  defendant  was 
endeavoring  to  make  as  he  could  ask  to  have  it ;  and  second, 
it  is  not  an  entirely  accurate  expression  of  the  law  on  this 
subject.  The  authorities  quite  uniformly  hold  that  some 
defences,  when  sought  to  be  made  in  criminal  cases,  must  be 
proved  by  a  preponderance  of  the  evidence,  and  among  these 
are  licenses  or  authorizations  from  the  State,  and  pleas  of 
autre  fois  acquit.  But  whether  the  burden  of  proving  an  alibi 
by  a  preponderance  of  the  evidence  rests  on  the  defendant 
who  asserts  it,  the  authorities  are  not  so  harmonious.  The 
general  rule  is,  where  the  prosecution  makes  out  such  a  case 
as  would  sustain  a  verdict  of  guilty,  and  defendant  offers  evi- 
dence, the  burden  is  on  him  to  make  out  that  defence,  what- 
ever it  may  be ;  but  as  to  an  alibi,  and  all  other  like  defences 
that  tend  merely  to  cast  a  reasonable  doubt  on  the  case  made 
by  the  prosecution  when  the  proof  is  in,  then  the  primary 
question  is, — the  whole  evidence  being  considered,  both  that 
given  for  defendant  and  for  the  prosecution, — is  the  defend- 
ant guilty  beyond  a  reasonable  doubt.  (Wharton  on  Crim. 
Ev.  (8th  ed.)  sec.  333.)  It  will  be  seen  the  instruction  asked 
by  defendant  is  broader  than  the  law  will  warrant,  while 
the  charge  by  the  court  covers  the  whole  ground  sufficiently. 
Nor  is  it  quite  correct  to  say,  as  this  instruction  seems  to 
hold,  that  when  the  jury  have  considered  all  the  evidence 
offered  on  the  point  made  as  to  the  alibi,  if  they  have  a  rea- 
sonable doubt  as  to  whether  "defendant  was  in  some  other 
place  when  the  offence  was  committed, "  they  should  acquit. 
A  better  expression  of  the  law  would  be,  when  the  jury  have 
considered  all  the  evidence,  as  well  that  touching  the  ques- 
tion of  the  alibi,  as  the  criminating  evidence  introduced  by 
the  prosecution,  then,  if  they  have  any  reasonable  doubt  of 
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the  gailt  of  the  accused,  they  should  acquit,  otherwise  not. 
The  principle  is  emhodied  with  sufficient  accuracy  in  the 
oral  charge  by  the  court,  and  that  was  all  that  was  necessary 
to  be  given  on  this  branch  of  the  case. 

The  other  refused  instruction,  although  slightly  different 
in  phraseology,  is  in  substance  like  the  one  disapproved  by 
this  court  in  Devlin  v.  The  People,  104  111.  507.  It  is  erro- 
neous for  other  reasons.  It  is  not  the  province  of  the  court 
to  determine,  as  a  matter  of  law,  in  regard  to  the  witnesses 
examined,  whom  the  jury  may  or  may  not  believe,  and  an 
instruction  that  so  states,  or  even  conveys  that  impression,  is 
vicious.  Nor  is  it  proper  for  the  court  to  designate  any  par- 
ticular branch  of  the  case,  and  tell  the  jury  unless  it  is  proved 
beyond  a  reasonable  doubt  they  should  acquit.  The  "rea- 
sonable doubt"  the  jury  is  permitted  to  entertain  must  be  as 
to  the  guilt  of  the  accused  on  the  whole  evidence,  and  not  as 
to  a  particular  fact  in  the  case. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


EoBERT  McMillan  et  al, 

V. 

Mary  F.  McDill  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Evidence — admission  by  one,  as  to  joint  interest — whether  binding 
on  all.  Where  parties  have  a  joint  interest  in  a  matter  in  suit,  an  admission 
made  by  one  is  in  general  competent  evidence  against  alh 

2.  Same — on  contest  of  will — as  to  sanity  of  testator — admissions  of 
devisee  or  legatee.  In  the  case  of  several  legatees  or  devisees,  however, 
who  take,  not  a  joint  interest,  but  separate  interests,  the  declarations  or  ad- 
missions of  a  portion  only  of  them,  are  not  competent  to  show  the  insanity 
or  want  of  mental  capacity  of  the  testator,  on  bill  in  chancery  to  contest  the 
validity  of  the  will  on  that  ground,  and  it  is  error  to  admit  such  evidence, 
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though  limited  by  the  court  to  the  party  or  parties  making  the  same.  The 
effect  of  such  testimony  upon  the  issue  involved,  the  validity  or  invalidity  of 
the  will,  could  not  be  so  limited  but  that  if  it  operated  against  the  legatee  or 
devisee  making  the  admissions,  it  must  operate  against  all  who  claimed  under 
the  will.  It  seems  the  rule  is  different  as  to  the  declarations  of  a  sole  legatee 
or  devisee. 


Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Hen- 
derson county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Stewart  &  Stewart,  Mr.  Jno.  Simpson,  and  Mr. 
K.  J.  Grier,  for  the  appellants : 

The  admissions  of  one  who  is  not  the  sole  party  in  interest 
in  contest  of  a  will,  whether  on  record  or  not,  are  not  evidence. 
Bauerman  v.  Radenius,  2  Smith's  L.  C.  396. 

An  opinion  said  to  have  been  expressed  by  one  of  the  de- 
visees that  the  testator  was  insane,  is  not  admissible  to  prove 
his  insanity.  Phelps  et  al.  v.  Hartwell,  1  Mass.  71 ;  1  Green- 
leaf  on  Evidence,  255;  3  Phillips  on  Evidence,  391,  397. 

A  common  or  several  interest  does  not  render  the  state- 
ments of  the  one  party  admissible  against  the  other,  unless 
they  were  made  in  the  presence  and  hearing  of  the  latter. 
Crippen  v.  Morse,  49  N.  Y.  63;  Buchanan  v.  Barnum,  15 
Conn.  68 ;  Peck  v.  Forks,  47  Barb.  131 ;  Dunn  v.  Brown,  4 
Conn.  483. 

As  to  the  distinction  between  joint  and  common  interests, 
see  1  Addison  on  Contracts,  78,  88 ;  1  Parsons  on  Contracts, 
11;  1  Story  on  Contracts,  sec.  32. 

The  above  reasoning  will  apply  to  declarations  or  admis- 
sions proven  against  our  objection,  of  other  of  the  legatees. 

Messrs.  Kirkpatrick  &  Alexander,  and  Mr.  Raus  Cooper, 
for  the  appellees : 

Upon  the  question  of  the  admissibility  of  the  general  decla- 
rations or  admissions  of  one  not  a  sole  devisee  or  legatee, 
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there  is  an  undoubted  conflict  of  authority.  The  general 
rule  is,  that  the  declarations  of  a  party  to  a  suit  are  admis- 
sible against  him. 

The  rule  is,  that  an  admission  is  evidence  against  the  indi- 
vidual interest  of  the  person  making  it,  and  against  a  joint 
interest  in  which  he  shares.  The  admission  of  every  de- 
fendant is  evidence  against  himself.  Bauerman  v.  Radenius, 
2  Smith's  L.  C.  387. 

In  the  case  at  bar,  under  the  limitation  imposed  by  the 
court,  the  declarations  proven  could  only  be  used  against 
the  person  making  them.  They  could  not  be  used  against 
the  other  legatees. 

As  to  such  admissions  and  declarations  being  admissible 
as  against  the  parties  making  them,  counsel  cited  Clark  v. 
Morrison,  25  Pa.  St.  453 ;  Whitford  v.  Lutin,  6  C.  &  P.  228  ; 
Brown  v.  Moore,  6  Yerg.  272 ;  Barnhardt  v.  Smith,  S6  N.  C. 
473;  McCraine  Y.  Clark,  2  Murphy,  317;  Dennis  y.  Weeks, 
46  Ga.  514;  Harvey  v.  Anderson,  12  id.  69;  Morris  v.  Stokes, 
21  id.  552;  Davis  v.  Calvert,  5  Gill  &  J.  270;  Peeples  v.  Ste- 
vens, 8  Kich.  Law,  198  ;  Armstrong  v.  Farrer,  8  Mo.  627 ;  Allen 
V.  Allen,  26  id.  327;  Milton  v.  Hunter,  13  Bush,  166;  Rhode 
V.  McLean,  101  111.  467;  Mueller  v.  Rehhan,  94  id.  143. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

William  McMillan  devised  all  of  his  property  to  seven 
persons.  The  language  of  the  will  creating  the  devise  is  as 
follows : 

''Second — I  give  and  bequeath  to  my  niece,  Eachel  L. 
McMillan  Thompson,  Mary  A.  McDill,  Kobert  T.  McMillan, 
Daniel  I.  McMillan,  Nancy  E.  McMillan,  William  L.  McMil- 
lan, Martha  H.  McMillan,  a  right  and  title  to  equal  shares 
of  all  my  property,  personal  or  real. " 

Following  this  bequest  was  a  clause  appointing  Eobert  T. 
McMillan  executor  of  the  will.     In  the  bill  to  cantest  the 
4—110  III. 
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validity  of  the  will,  the  devisees  above  mentioned  were  all 
made  parties  defendant,  and  on  the  trial  the  contestants 
were  permitted,  over  the  objections  of  the  defendants,  to 
prove  the  declarations  of  Kobert  T.  McMillan,  to  the  effect 
that  the  testator  did  not  have  the  mental  capacity  to  make  a 
wdll.  Similar  declarations  of  other  defendants  (devisees)  were 
allowed  to  be  proven.  The  court,  however,  ruled  that  the 
declarations  of  each  devisee  were  admissible  as  against  him, 
but  not  as  against  co-defendants,  and  under  this  ruling  the 
evidence  was  admitted  for  the  consideration  of  the  jury. 

There  is  no  doubt  but  this  evidence  had  an  important  bear- 
ing with  the  jury  in  the  decision  of  the  case,  and  if  the  evi- 
dence thus  admitted  was  incompetent,  for  this  error  alone 
the  judgment  will  have  to  be  reversed.  It  may  be  stated,  as 
a  general  rule,  that  the  declarations  of  a  party  to  the  record, 
or  of  one  identified  in  interest  with  him,  are,  as  against  such 
party,  admissible  in  evidence.  (1  Greenleaf  on  Evidence, 
sec.  171.)  To  this  general  rule,  however,  there  may  be  ex- 
ceptions. It  is  plain  that  the  admission  of  one  who  is  the 
sole  party  interested  in  the  issue  before  the  jury,  would  always 
be  competent  evidence,  when  called  out,  against  such  party; 
but  where  several  persons  are  interested  parties,  as  here,  can 
the  declarations  of  one  be  admitted  as  evidence  against  that 
one,  when  such,  admission  will  directly  affect  the  issue  as 
against  the  other  parties  ? 

This  question  arose  in  Phelps  v.  Hartiuell,  1  Mass.  71,  and 
it  was  held  that  an  opinion  expressed  by  one  of  the  devisees 
that  the  testator  was  insane,  was  not  admissible  to  prove  in- 
sanity. In  the  decision  of  the  question,  Sedgwick,  J.,  said : 
"If  the  appellee  who  is  stated  to  have  made  the  declaration 
were  solely  interested  in  establishing  the  will,  he  should  be 
in  favor  of  admitting  the  evidence  offered ;  *  *  *  but  as 
the  other  appellee  is  interested  in  the  establishment  of  the 
will,  it  would  not  be  proper  to  admit  the  evidence  offered." 
In  Massear  v.  Arnold,  13   Serg.  &  Rawle,  323,  it  was  held 
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that  the  admissions  of  one  who  is  the  sole  party  interested 
in  the  issue  on  one  side,  are  evidence  against  that  side.  But 
in  the  following  cases  it  was  held  that  the  admissions  of  one 
who  is  not  the  sole  party  in  interest,  are  not  competent  evi- 
dence :  Bovard  v.  Wallace,  4  Serg.  &  Eawle,  499 ;  Massear 
V.  Arnold,  supra;  Dietrich  v.  Dietrich,  1  Pen.  &  Watts,  306 ; 
Boijd  V.  Eby,  8  Watts,  6Q ;  Hanberger  v.  Root,  6  Watts  & 
Serg.  431 ;  Bauerman  v.  Radenius,  2  Smith's  Leading  Cases, 
320,  note.  See,  also,  Dow  v.  Brown,  4  Cow.  483,  where  the 
same  principle  is  announced. 

In  the  case  under  consideration,  the  court,  in  deciding  the 
question,  admitted  the  declarations  only  as  again^st  the  party 
who  made  them ;  but  this  did  not  relieve  the  evidence  of  its 
injurious  effect.  The  evidence  was  admitted  upon  the  issue 
involved  in  the  case.  It  was  incompetent  as  against  the 
other  defendants,  and  as  it  could  not  affect  the  issue  without 
affecting  the  other  defendants,  it  was,  in  our  judgment,  in- 
competent to  go  to  the  jury  on  the  issue  involved.  If  the 
interest  of  the  devisees  had  been  joint,  the  evidence  might 
have  been  admitted  against  all  of  them,  as  we  understand  it 
to  be  a  rule  of  evidence  where  the  parties  have  a  joint  interest 
in  the  matter  in  suit,  an  admission  made  by  one  is  in  general 
competent  evidence  against  all.  But  here  the  devisees  did 
not  have  a  joint  interest  under  the  will,  but  they  had  separate 
interests  in  one  subject, — the  validity  of  the  will,  as  held  in 
Dietrich  v.  Dietrich,  supra.  If  this  was  a  case  where  a  judg- 
ment could  be  rendered  against  one  of  the  defendants  without 
affecting  the  rights  of  the  others,  there  might  be  some  ground 
for  admitting  in  evidence  the  declarations  as  against  the  de- 
fendant who  made  them  ;  but  such  is  not  the  case.  The  only 
question  here  is  as  to  the  validity  of  the  will,  and  testimony 
which  defeats  one  defendant — one  devisee — defeats  all,  and  a 
judgment  against  one  necessarily  defeats  all.  While  it  might 
be  proper  to  defeat  a  will  on  the  admissions  of  a  party  who 
was  a  sole  devisee,  it  would  be  manifestly  unjust,  where  there 
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are  several  devisees,  to  suffer  the  rights  of  all  to  be  concluded 
and  swept  away  by  the  admissions  of  one,  and  these  admis- 
sions made  in  their  absence  and  without  their  knowledge  or 
sanction.  If  the  admissions  here  could  have  gone  to  the  jury 
and  affected  the  rights  of  none  but  the  one  making  them,  no 
error  would  have  been  committed ;  but  such  was  not  the  case. 
The  admissions,  notwithstanding  the  ruling  of  the  court,  went 
to  the  issue  devisavit  vel  non,  in  which  all  the  devisees  were 
equally  interested. 

There  are  some  authorities  which  support  the  ruling  of  the 
circuit  court,  but  we  think  the  decided  weight  of  authority 
is  the  other  way.  We  have  been  cited  to  Atkins  v.  Sanger, 
1  Pick.  192,  as  a  precedent  in  favor  of  the  admission  of  the 
evidence.  The  case  seems  to  favor  the  view  of  appellees,  but 
the  court,  in  the  conclusion  of  the  opinion,  expressly  state 
that  the  decision  does  not  interfere  with  the  case  of  Phelps  v. 
Hartwell,  1  Mass.  Tl,  where,  as  we  have  heretofore  seen,  the 
court  decided  that  the  evidence  was  not  admissible.  Arm- 
strong V.  Farrer,  8  Mo.  627,  is  another  case  relied  upon,  but 
this  case,  upon  examination,  will  be  found  to  be  predicated 
mainly  on  Atkins  v.  Sanger,  which  affirms  the  Phelps  case. 
Other  cases  have  been  cited,  but  it  will  not  be  necessary  to 
review  them  here.  We  are  of  opinion  that  the  rule  we  have 
indicated  is  in  harmony  with  the  weight  of  authority,  and 
one,  too,  better  calculated  to  preserve  the  rights  of  parties  in 
such  cases. 

For  the  error  indicated,  the'  judgment  of  the  Appellate 
Court  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 


John  C.  Hannas 

V. 

Makgaret  Hannas. 

Filed  at  Ottawa  May  19,  1884. 

1.  Puechasek  —  reversal  of  decree — effect  upon  title  of  purchaser. 
Where  the  title  of  a  husband  in  real  estate  is,  by  a  decree  on  bill  to  enforce  a 
trust  or  specific  agreement,  vested  in  the  wife,  and  before  appeal  or  writ  of 
error  to  reverse  the  decree  the  wife  sells  the  property  to  a  third  person,  in 
good  faith,  who  pays  a  part  of  the  price  and  secures  the  balance  by  mortgage 
on  the  premises,  and  the  trustee  holding  for  the  wife  conveys  to  such  pur- 
chaser in  pursuance  of  such  decree,  the  title  of  the  purchaser  can  not  be 
defeated  by  a  reversal  of  the  decree  for  error,  if  the  court  rendering  it  had 
jurisdiction  of  the  subject  matter  and  of  the  persons  of  the  parties  in  interest, 

2.  NON-EESIDENT  DEFENDANTS  IN  CHANCERY— pw^^'caftOW   of  notice — 

sufficiency  of  affidavit.  An  affidavit  of  non-residence  in  a  chancery  case,  to 
authorize  publication  of  notice,  alleged  that  the  complainant  had  made  due 
inquiry  to  learn  the  place  of  residence  of  the  defendant,  and  was  unable  to 
ascertain  the  same;  that  his  last  known  place  of  residence,  so  far  as  affiant's 
personal  knowledge  went,  was  the  city  of  Chicago,  in  this  State,  which  place 
he  left  about  six  years  before,  and,  as  affiant  was  informed  and  believed, 
went  to  California;  that  about  two  years  before,  affiant  was  informed  that  he 
was  in  San  Francisco,  in  the  State  of  California,  since  which  time  affiant  has, 
upon  due  inquiry,  been  unable  to  find  where  he  was  residing:  Held,  that 
the  affidavit  fully  complied  with  the  statute,  and  was  amply  sufficient. 

3.  Same — sufficiency  of  the  notice — absence  of  the  summons.  A  notice 
published  against  a  non-resident  defendant  in  a  bill  in  chancery,  setting  forth 
the  pendency  of  the  suit,  the  names  of  the  parties  thereto,  the  title  of  the 
court,  the  time  and  place  of  the  return  of  the  summons,  and  that  a  summons 
had  been  issued  so  returnable,  is  sufficient. 

4.  Where  it  appears  by  the  clerk's  certificate  that  he  sent  a  copy  of  a 
notice  by  publication,  by  mail,  addressed  to  the  defendant  at  his  last  known 
place  of  residence,  as  stated  in  the  affidavit,  and  it  is  further  proved  that  the 
defendant  actually  received  such  notice  before  the  return  day  of  the  sum- 
mons, and  in  ample  time  to  have  made  defence  to  the  suit,  the  circuit  court 
will  have  jurisdiction  over  the  person  of  the  defendant,  although  no  summons 
is  found  in  the  record. 

5.  The  positive  recitals  in  a  notice  to  a  non-resident  defendant  in  a  chan- 
cery suit,  published  by  the  clerk  of  the  court,  and  the  inference  to  be  drawn 
from  recitals  in  the  decree  that  due  notice  of  the  pendency  of  the  suit  was 
given,  and  the  presumption  that  the  clerk  did  his  duty  by  issuing  a  summons 
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against  defendant,  are  not  overcome  by  the  mere  fact  that  no  summons  is 
found  in  the  record. 

6.  Party — becoming  a  party  voluntarily — its  binding  effect.  One  may 
waive  the  necessity  of  a  formal  summons,  and  come  in  on  the  hearing  of  a 
suit  in  chancery,  and  consent  to  be  treated  as  a  party  to  the  decree  and  to  be 
bound  by  it;  and  this  will  obviate  any  error  there  might  be  in  not  making 
him  a  formal  party  in  the  bill,  and  he  will  then  be  bound  by  the  decree. 

7.  Ereoe — as  to  one  not  complaining.  An  error  that  does  not  affect  the 
party  appealing  or  prosecuting  a  writ  of  error,  can  not  be  urged  by  him  as  a 
ground  of  reversal. 

8.  Practice — time  to  object — as  to  admissibility  of  evidence.  A  party 
can  not  stand  by  and  permit  improper  evidence  to  be  given,  and  object  to  its 
competency  for  the  first  time  in  this  court.  So  when  a  party  is  duly  served 
he  is  theoretically  in  court,  though  defaulted,  and  will  not  be  allowed,  on 
error,  to  object  for  the  first  time  to  the  introduction  of  secondary  evidence. 

9.  Preserving  evidence — in  chancery.  Where  the  findings  of  fact  by 
the  court  sustain  the  decree,  this  will  be  sufficient,  although  the  evidence  is 
not  preserved  in  the  record  by  certificate. 

10.  Decree  pro  confesso — whether  proof  required.  "Where  the  bill 
is  taken  for  confessed,  the  sufficiency  of  the  evidence  admitted  to  sustain  the 
decree  can  not  be  considered  in  this  court.  In  such  case  a  decree  may  be 
rendered  without  any  evidence,  and  the  only  inquiry  admissible  on  error  is 
as  to  the  sufficiency  of  the  allegations  of  the  bill. 

11.  Laches  —  of  the  pleadings,  to  present  that  defence.  Where  the 
defence  of  laches  is  not  interposed  by  the  answer  to  a  bill  in  chancery,  and 
the  bill  does  not  seek  to  explain  and  excuse  the  delay,  evidence  of  such  de- 
fence is  inadmissible. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  T.  A.  Moran,  Judge,  presiding. 

Bill  was  filed  by  Margaret  Hannas,  in  the  office  of  the  clerk 
of  the  circuit  court  of  Cook  county,  on  the  2Sth  of  August, 
1880,  wherein,  among  other  things,  it  was  alleged,  that  in 
pursuance  of  an  ante-nuptial  agreement,  which  is  previously 
recited,  she,  and  her  husband,  John  C.  Hannas,  conveyed  a 
lot  located  in  Chicago,  specifically  described,  to  Homer  Cook, 
in  trust,  that  he  should  reconvey  an  undivided  half  of  said 
lot  to  said  John  C.  Hannas  at  the  end  of  one  year  from  that 
time,  if  said  Hannas  should,  before  that  time,  erect,  build 
and  finish  upon  said  premises,  in  good  and  workmanlike  man- 
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ner,  a  frame  dwelling  house  of  the  value  of  $2000,  and  should 
also,  dunng  said  time,  fence  said  lot,  in  good  and  workman- 
like manner,  said  Hannas  furnishing  all  the  materials,  of 
every  kind,  for  said  house  and  fence ;  and  said  trustee  was 
to  hold  the  other  undivided  half  of  said  lot  for  said  Margaret 
Hannas,  her  heirs,  etc. ;  that  it  w^as  further  expressly  pro- 
vided, in  and  by  said  deed  of  trust,  that  if  said  John  C.  Han- 
nas should  fail,  neglect  or  refuse  to  erect  said  dwelling  house 
or  fence  on  said  lot,  as  and  within  the  time  provided,  then 
said  trustee  was  to  hold  all  of  said  lot  for  the  sole  and  sepa- 
rate use  of  the  said  Margaret  Hannas,  her  heirs,  etc.,  forever, 
free  from  the  control,  disposal,  interference,  debts  and  liabil- 
ities of  the  said  John  C,  and  the  said  trustee  was  to  permit 
her  to  collect  all  rents  to  her  sole  and  separate  use,  and  she 
was  to  have  full  and  absolute  power  to  encumber  or  grant 
said  lot,  as  if  she  were  sole  and  unmarried.  It  was  further 
therein  alleged  that  the  said  John  C.  Hannas  failed,  neglected 
and  refused  to  erect  the  dwelling  house  and  fence  the  lot 
according  to  the  terms  and  provisions  of  said  trust  deed,  and 
that  the  said  Margaret  thereby  became  entitled  to  have  all 
said  lot,  with  the  appurtenances  thereon,  to  be  held  in  trust 
for  her  sole  and  separate  use,  free  from  the  control,  disposal, 
interference,  debts  and  liabilities  of  the  said  John  C,  with 
full  and  absolute  power  of  conveying,  etc. ;  that  said  John  C. 
refuses  to  convey,  but  demands  $1000  for  his  interest,  etc. 
John  C.  Hannas  is  made  defendant,  and  required  to  answer 
without  oath,  and  it  is  prayed  that  said  Margaret  be  decreed 
to  have  all  of  said  lot  held  in  trust  for  her  use  and  benefit, 
as  provided  in  said  deed  of  trust,  and  that  all  the  rights  and 
interests  of  the  defendant  therein  be  declared  forfeited,  and 
that  he  be  forever  barred  from  asserting  any  title  and  interest 
whatsoever  therein ;  and  the  bill  concludes  with  a  prayer  for 
general  relief. 

An  affidavit  of  Margaret  Hannas  was,  at  the  same  time, 
filed  with  the  bill,  which,  after  the  caption,  states  that  the 
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defendant  is  a  non-resident  of  the  State  of  Illinois ;  that  she 
has  made  due  inquiry  to  learn  his  place  of  residence,  and  is 
unable  to  ascertain  the  same ;  that  his  last  known  place  of 
residence,  so  far  as  her  personal  knowledge  goes,  was  Chicago, 
Illinois,  which  place  he  left  about  six  years  before,  and,  as 
she  is  informed  and  believes,  went  to  California,  and  two 
years  before,  she  was  informed,  he  was  in  San  Francisco. 
Notice  W'as  published  in  the  "Chicago  Legal  News,"  reciting 
the  issuing  of  summons,  when  returnable,  the  affidavit  of 
non-residence,  etc.,  of  which  a  certificate  was  filed  with  the 
bill ;  and  the  clerk  also  filed  therewith  a  certificate  that  he 
mailed  a  copy  of  such  notice  to  the  address  of  the  defendant, 
at  San  Francisco. 

On  the  20th  of  October,  1880,  the  defendant  having  made 
default,  it  was  ordered  that  the  bill  be  taken  as  confessed  by 
the  defendant.  On  the  8th  of  November,  1880,  it  was  re- 
ferred to  the  master  in  chancery,  to  take  and  report  evidence 
in  the  cause.  He  made  his  report  on  the  2d  of  December, 
1880,  and  reported,  among  other  things,  that  the  trustee. 
Homer  Cook,  testified  that  on  the  20th  of  September,  1880, 
he  received  a  letter  in  the  defendant's  handwriting,  and  signed 
by  him,  inclosing  a  copy  of  the  notice  by  publication  of  the 
pendency  of  this  suit.  The  letter  was  dated  San  Francisco, 
California,  September  13,  1880,  and  post-marked  at  the  same 
place,  and  made  inquiry  about  the  suit.  The  substance  of 
the  decree  is  as  follows,  after  the  caption : 

"And  now  on  this  day  comes  the  complainant,  by  Cook  & 
Upton,  her  solicitors,  and  it  appearing  here,  from  the  affidavit 
on  file,  that  defendant  is  not  a  resident  of  Illinois,-  and  that 
due  notice  of  the  pendency  of  this  proceeding  has  been  given 
by  the  publication,  for  at  least  four  weeks,  successively,  by 
notice  in  the  'Chicago  Legal  News,'  the  first  insertion  being 
August  28,  1880,  prior  to  the  first  day  of  the  October  term, 
1880,  of  this  court,  and  by  mailing  a  notice  thereof  to  defend- 
ant at  San  Francisco,  California,  within  ten  days  from  the 
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first  publication  of  said  notice,  and  the  said  John  C.  Hannas, 
defendant,  having  been  severally  three  times  called  in  open 
court,  to  plead,  answer  or  demur  to  the  complainant's  bill, 
came  not,  but  herein  made  default,  it  is  therefore  ordered, 
adjudged  and  decreed  that  the  same  be  taken  for  confessed 
against  the  said  defendant.  And  the  court  having  ordered  a 
reference  to  a  master  to  take  proofs  of  the  matters  stated  in 
the  bill,  and  the  said  master  having  made  report  thereof  to  the 
court,  which  said  report  is  hereby  approved  and  confirmed, 
and  this  cause  coming  on  for  a  final  hearing  upon  the  bill  and 
master's  report,  and  the  court  being  fully  advised  in  the  prem- 
ises, doth  find :  That  the  allegations  in  said  bill  are  true  ; 
that  the  court  has  jurisdiction  of  the  subject  matter  and  the 
parties  in  the  cause ;  that  the  defendant,  John  C.  Hannas 
received  the  notice  required  to  be  sent  him,  by  mail,  at  San 
Francisco,  California;  that  complainant,  on  April  27,  1868, 
was  a  widow,  and  the  owner  in  equity  and  entitled  to  a  deed 
of  sub-lot  9,  aforesaid ;  that  on  said  date  John  Boyd  con- 
veyed to  defendant,  with  complainant's  consent ;  that  said 
conveyance  w^as  made  to  defendant,  in  trust  for  complainant, 
upon  certain  conditions,  to-wit :  That  defendant  should, 
within  one  year,  erect  upon  said  premises  a  house  of  not 
less  value  than  $2000,  should  fence  said  premises  and  keep 
down  the  taxes,  and  in  default  of  so  doing  was  to  hold  the 
premises  for  the  sole  and  separate  use  of  complainant ;  but 
should  he  perform  his  said  covenants  in  good  faith,  then  an 
undivided  half  of  said  premises  was  to  be  conveyed  to  defend- 
ant in  fee,  and  the  remaining  undivided  one-half  to  be  held 
in  fee  by  complainant ;  complainant  and  defendant  inter- 
married April  30,  1868,  and  cohabited  until  1875;  Novem- 
ber 20,  1868,  complainant  and  defendant  conveyed  to  Homer 
Cook,  as  stated  in  the  bill ;  that  said  defendant  wholly  failed 
to  perform  the  covenant  entered  into  by  him ;  that  he  failed 
to  build  the  fence ;  *  *  *  that  he  failed  to  build  a  good, 
substantial  house,  within  one  year,  at  his  own  cost,  but  built 
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a  poor  dwelling  house,  continually  in  need  of  repair,  and  the 
cost  of  which  was  largely  paid  by  complainant  from  her  own 
means,  and  which  was  not  completed  sufficiently  for  a  resi- 
dence until  nearly  three  years  after  the  date  of  said  deed; 
that  defendant  has  not  kept  down  the  taxes,  but  complain- 
ant has  paid  them  since  1875 ;  defendant,  without  sufficient 
cause,  deserted  complainant  for  five  years.  It  is  therefore 
ordered,  adjudged  and  decreed  by  the  court,  that  the  rights 
and  interests  of  defendant,  John  C.  Hannas,  in  and  to  said 
real  estate,  under  and  by  virtue  of  anything  in  said  deed  of 
trust  to  said  Homer  Cook  recited  or  contained,  or  otherwise, 
be  forfeited,  and  that  said  defendant  be  forever  barred  and 
foreclosed  from  claiming  or  asserting  any  right,  title  or  inter- 
est whatsoever  therein,  and  that  the  complainant,  Margaret 
Hannas,  have  all  of  said  real  estate  held  in  trust  for  her,  and 
for  her  use  and  benefit,  as  in  the  way  and  manner  provided 
in  said  deed  of  trust  to  said  Homer  Cook. " 

Homer  Cook,  the  trustee,  indorsed  on  the  decree  the  fol- 
lowing : 

"I  hereby  consent  to  the  entering  of  the  within  decree,  and 
agree  to  hold  the  title  to  the  premises  therein  described,  in 
trust,  as  declared  and  defined  by  the  said  decree,  -or  by  any 
decree  the  court  may  enter  in  said  suit,  and  hereby  consent 
to  be  made  a  party  thereto.  tt  P        » 

"Witness:     E.  L.  Upton." 

After  the  rendering  of  the  above  decree,  -and  before  suing 
out  this  writ  of  error,  Mary  E.  Knowles  purchased  the  lot 
from  the  complainant,  and  at  the  request  of  the  complainant, 
the  trustee,  Homer  Cook,  conveyed  said  lot  to  said  Mary  E. 
Knowles,  a  part  of  the  purchase  money  therefor  having  been 
paid  before  suing  out  the  writ  of  error,  and  the  balance  being 
secured  by  the  notes  and  mortgage  of  said  Mary  E.  Knowles 
and  her  husband,  and  said  Mary  E.  Knowles  is  made  a  party 
to  the  writ  of  error  as  a  terre  tenant. 
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Numerous  errors  are  assigned,  fully  raising  all  the  ques- 
tions discussed  in  the  opinion. 

Mr.  Consider  H.  Willett,  for  the  plaintiff  in  error : 

The  trustee  was  a  necessary  party,  and  a  decree  without 
making  him  a  party  was  a  nullity.  In  litigation  respecting 
trust  property,  both  the  trustee  and  cestui  que  trust  must  be 
made  parties.     Scanlan  v.  Cobb,  85  111.  296. 

As  to  necessity  of  making  all  persons  having  an  interest 
parties,  counsel  cited  McGraw  v.  Bayard,  96  111.  146  ;  Hop- 
kins V.  Roseclare  Lead  Co.  72  id.  373 ;  Brown  v.  Biggin,  94 
id.  560 ;  Bees  v.  Peltzner,  75  id.  475  ;  Shinn  v.  Shinn,  91  id. 
477;  Boberts  Y.  Fleming,  53  id.  196;  Hellman  v.  Schneider, 
75  id.  423  ;  Harris  v.  Cornell,  80  id.  54 ;  Atkins  v.  Billings, 
72  id.  597;  Story's  Eq.  PI.  sees.  207,  209. 

The  issuing  of  a  summons  was  essential  to  give  the  court 
jurisdiction.     Jacobus  v.  Swett,  14  111.  359. 

Purchasers  are  held  chargeable  with  notice  of  everything 
which  a  man  of  ordinary  caution  and  prudence  ought  to  know 
when  his  attention  is  directed  to  the  facts,  or  to  those  channels 
which  would  lead  to  the  truth.  The  law  will  not  allow  him 
to  shut  his  eyes  to  the  information  necessarily  indicated  by 
the  process  under  which  he  claims.  Hamilton  v.  Quimhy,  46 
111.  90  ;  Doijle  v.  Teas,  4  Scam.  249  ;  Scott  v.  Moore,  3  id.  319. 

The  purchaser  was  bound  to  know  that  the  decree  was  a 
nullity  unless  Homer  Cook,  the  trustee,  was  made  a  party  to 
the  suit. 

Mr.  Charles  H.  Ferry,  for  the  defendant  in  error,  Marga- 
ret Hannas : 

The  correct  mode  of  taking  advantage  of  the  want  of  a 
necessary  party  is  by  demurrer,  when  the  defect  appears  on 
the  face  of  the  bill.  Objection  can  not  be  made,  on  error, 
after  the  bill  has  been  taken  for  confessed.  Burger  v.  Potter, 
32  111.  QQ ;  Stookey  v.  Carter  et  al.  92  id.  129. 
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If  an  error  was  committed  in  this  regard,  it  did  the  plain- 
tifj  in  error  no  injury,  and  would  be  no  ground  for  reversing 
the  decree.     Stookey  v.  Carter  et  al.  92  111.  133. 

The  trustee  consented,  in  writing,  to  be  made  a  party  de- 
fendant, and  to  the  entry  of  the  decree.  It  was  not  neces- 
sary that  the  decree  should  recite  it  was  entered  by  consent. 
Haas  V.  Chicago  Building  Society,  80  111.  248. 

It  appears  that  the  record  fails  to  show  any  summons,  but 
the  clerk,  in  the  notice  to  the  defendant  as  a  non-resident, 
states  that  a  summons  was  issued,  which  is  sufficient  under 
the  rule  laid  down  in  the  cases  of  Tompkins  et  al.  v.  Wiltber- 
ger  et  al.  56  111.  35,  Tibbs  v.  Allen,  27  id.  119,  and  Millett 
et  al.  V.  Pease  et  al.  31  id.  377. 

Messrs.  Schuyler  &  Follansbee,  for  the  purchaser  and 
terre  tenants: 

Subsequent  purchaser  is  not  affected  by  reversal  of  decree. 
McJilton  V.  Love,  13  111.  486;  Goudy  v.  Hall,  36  id.  316; 
Feaster  v.  Fleming,  56  id.  457 ;  Horner  v.  Zimmerman,  45 
id.  14 ;  Harris  v.  Lester,  80  id.  307 ;  Eldridge  v.  Walker,  id. 
270 ;  Midvey  v.  Gibbons  et  al.  87  id.  367 ;  Wadhams  et  al.  v. 
Gay,  73  id.  41 5  ;  Guiteau  v.  Wisely,  47  id.  433  ;  Barlow  et  al, 
V.  Standford  et  al.  82  id.  298. 

One  voluntarily  becoming  a  party  will  be  bound.  Walker 
V.  Abt  et  al.  83  111.  227;  Short  et  al.  v.  Raub,  81  id.  509; 
Horner  v.  Zimmerman  et  al.  45  id.  16;  Greenman  v.  Harvey ^ 
53  id.  386. 

The  absence  of  the  summons  from  the  record  will  not  over- 
come the  prima  facie  evidence  that  one  was  properly  issued 
and  duly  returned,  the  decree  having  found  "that  the  court 
had  jurisdiction  of  the  subject  matter  and  the  parties  in  the 
cause."  ProutY.  The  People  exrel.  83  111.  154;  Turner  et  al, 
V.  Jenkins,  79  id.  228 ;  Miller  v.  Handy,  40  id.  448 ;  Mulvey 
V.  Gibbons  et  al.  87  id.  367:   Haivorth  v.  Huling  et  al.  id.  23. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Inasmuch  as  the  circuit  court  unquestionably  had  juris- 
diction of  the  subject  matter  of  the  litigation,  if  it  also  had 
jurisdiction  of  the  persons  affected  by  the  decree,  it  must 
follow,  that  so  far  as  Mary  E.  Knowles  is  concerned,  the 
errors  assigned  in  regard  to  the  admissibility  and  sufficiency 
of  the  evidence  are  unimportant,  for,  being  a  purchaser  in 
good  faith,  while  the  decree  was  unreversed  and  in  full  force, 
she  will  be  protected,  although  there  may  have  been  error  in 
rendering  the  decree.  Barlow  et  al.  v.  Standford  et  al.  82  111. 
298 ;  Mulvey  v.  Gibbons  et  al.  87  id.  367 ;  Wadhams  v.  Gay, 
73  id.  415. 

First,  then,  was  the  notice  to  the  defendant,  John  C.  Han- 
nas, sufficient?  The  12th  section  of  chapter  22,  of  the  Ee- 
vised  Statutes  of  1874,  entitled  "Chancery,"  is  as  follows: 
"Whenever  any  complainant,  or  his  attorney,  shall  file  in  the 
office  of  the  clerk  of  the  court  in  which  his  suit  is  pending, 
an  affidavit  showing  that  any  defendant  resides  or  hath  gone 
out  of  this  State,  or  on  due  inquiry  can  not  be  found,  or  is 
concealed  within  this  State  so  that  process  can  not  be  served 
upon  him,  and  stating  the  place  of  residence  of  such  defend- 
ant, if  known,  or  that  upon  diligent  inquiry  his  place  of  resi- 
dence can  not  be  ascertained,  the  clerk  shall  cause  publication 
to  be  made  in  some  newspaper  printed  in  his  county,  *  *  * 
containing  notice  of  the  pendency  of  such  suit,  the  names  of 
the  parties  thereto,  the  title  of  the  court,  and  the  time  and 
place  of  the  return  of  the  summons  in  the  case ;  and  he  shall 
also,  within  ten  days  of  the  first  publication  of  such  notice, 
send  a  copy  thereof  by  mail,  addressed  to  such  defendant 
whose  place  of  residence  is  stated  in  such  affidavit."  The 
affidavit  here  filed  fully  conforms  to  these  requirements.  It 
alleges  that  complainant  "has  made  due  inquiry  to  learn  the 
place  of  residence  of  the  defendant,  John  C.  Hannas,  and  is 
unable  to  ascertain  the  same ;  that  his  last  known  place  of 
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residence,  so  far  as  her  personal  knowledge  goes,  was  the  city 
of  Chicago,  in  this  State,  which  place  he  left  about  six  years 
ago,  and,  as  she  is  informed  and  believes,  he  went  to  Califor- 
nia, and  about  two  years  ago  she  was  informed  he  was  in 
San  Francisco,  in  the  State  of  California,  since  which  time 
she  has,  upon  due  inquiry,  been  unable  to  find  where  he  is 
residing. "  Assuming,  as  for  the  present  question  we  must, 
that  these  allegations  are  true,  we  can  not  conceive  how  the 
affidavit  could  have  been  any  more  full  and  specific.  The 
notice  published  also  fully  conformed  to  the  requirements  of 
the  section.  It  contained  a  notice  of  the  pendency  of  the 
suit,  the  names  of  the  parties  thereto,  the  title  of  the  court, 
the  time  and  place  of  the  return  of  the  summons,  and  that  a 
summons  had  been  issued  so  returnable. 

It  not  only  appears  by  the  clerk's  certificate  that  the  clerk 
had  sent  a  copy  of  the  notice  by  publication,  by  mail,  ad- 
dressed to  the  defendant,  John  C.  Hannas,  at  his  last  known 
place  of  residence,  as  stated  in  the  affidavit, — i.  e.,  "San  Fran- 
cisco, California," — but  it  is  proved  by  other  unquestioned 
evidence  that  such  defendant  actually  received  such  notice 
before  the  return  day  of  the  summons,  and  in  ample  time  to 
have  made  defence  to  the  suit.  We  do  not  think  the  mere  fact 
that  no  summons  is  found  in  the  record  can  be  regarded  as 
sufficient  to  overcome  the  presumption  that  the  clerk  did  his 
duty  and  issued  one,  the  positive  recitals  in  the  notice  pub- 
lished by  him,  and  the  inference  to  be  drawn  from  the  recitals 
in  the  decree  that  due  notice  of  the  pendency  of  the  suit  was 
given.  The  tendency  of  our  decisions  is  directly  the  other 
way.  The  logical  deductions  to  be  drawn  from  them  sustain 
the  sufficiency  of  this  notice.  Tompkins  v.  Wiltherger  et  al. 
56  111.  385;  Millett  et  al.  v.  Pease  et  al.  31  id.  377;  Tibhs  v. 
Allen,  27  id.  119;  Prout  y.  The  People  ex  rel.  83  id.  154; 
Turner  et  al.  v.  Jenkins,  79  id.  228 ;  Mille-r  v.  Handy,  40  id. 
448 ;  Mulvey  v.  Gibbons  et  al.  87  id.  367 ;  Haivorth  v.  Ruling 
et  al.  id.  23.     It  is  made  morally  certain  here,  by  the  evi- 
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dence,  that  the  defendant,  John  C.  Hannas,  was  not,  m  fact, 
in  Cook  county,  or  anywhere  else  in  this  State,  between  the 
date  of  the  fihng  of  the  bill  and  the  term  to  which  the  sum- 
mons was,  if  issued,  returnable,  and  hence  that  it  would  have 
been  impossible  that  the  summons  should  have  been  per- 
sonally served  upon  him ;  and  he  was,  in  fact,  personally 
furnished  with  a  copy  of  the  notice  by  publication,  and  so  he 
had  all  the  notice  that  he  needed,  and  all  that  is  contem- 
plated by  the  statute  in  such  cases.  We  think  there  was 
ample  jurisdiction  of  the  person. 

Second — The  only  object  in  making  Cook,  the  trustee,  a 
defendant,  is  to  bind  him  by  the  decree.     We  are  unable 
to  perceive  why  he  might  not,  as  he  has  done,  waive  the 
necessity  of  a  formal  summons  in  that  regard,   and  come 
in,  on  the  hearing,  and  consent  to  be  treated  as  a  party  to 
the  decree,  and  to  be  bound  by  it.     He  here  indorses  upon 
the  decree :     "I  hereby  consent  to  the  entering  of  the  within 
decree,  and  agree  to  hold  the  title  to  the  premises  therein 
described,  in  trust,  as  declared  and  defined  by  the  said  decree, 
or  by  any  decree  the  court  may  enter  in  said  suit,  and  hereby 
consent  to  be  made  a  party  thereto. "     Surely  one  may  volun- 
tarily consent  to  be  bound  by  a  decree,  although  not  a  formal 
party  thereto.     But  it  is  quite  clear,  even  if  the  omission  of 
this  party  was  error,  it  is  not  an  error  that  affects  the  de- 
fendant, John  C.  Hannas.     Cook  was  a  mere  dry  trustee, 
having  no  interest  whatever  in  the  property  affected  by  the 
decree.     It  was  a  matter  of  indifference  to  the  discharge  of 
his  duties,  whether  the  complainant  was  entitled  to  the  relief 
she  sought  or  not.     The  real  and  only  controversy  was  be- 
tween Margaret  and  John  C.  Hannas,  and  so  any  error  there 
may  have  been  in  omitting  to  make  Cook  a  party  to  the  bill 
can  not  now  be  urged  as  ground  of  reversal  by  the  defendant, 
John  C.  Hannas.      Walker  v.  Abt  et  al.  83  111.   227 ;  Short 
et  al.  V.  Raub,  81  id.  509 ;  Horner  v.  Zimmerman  et  al.  45  id. 
16;  Greenman  v.  Harvey,  53  id.  386. 
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So  far,  then,  as  Mary  E,  Knowles  is  concerned,  there  is 
no  error  by  which  she  can  be  affected.  But  we  are  also  of 
opinion  the  record  discloses  no  substantial  error  in  respect  of 
the  admission  of  evidence,  or  the  sufficiency  of  the  evidence 
to  sustain  the  decree.  The  fact  that  there  was  no  objection 
to  the  admission  of  any  evidence  is  a  sufficient  answer  to  the 
objection  that  secondary  evidence  was  improperly  admitted. 
Theoretically  the  defendant  was  in  court,  and  no  principle  is 
better  settled  than  that  a  party  can  not  stand  by  and  permit 
improper  evidence  to  be  given,  and  object  to  its  competency 
for  the  first  time  in  this  court.  There  was  no  certificate  of 
evidence,  and  whether  all  the  evidence  is  preserved  in  the 
record,  we  can  not,  therefore,  know.  The  findings  sustain 
the  decree,  and  that  is  sufficient.  Walker  v.  Carey,  53  111. 
470. 

Bat  again,  in  this  case  the  bill  was  taken  pro  confesso.  In 
such  case,  although  evidence  is  admitted,  its  sufficiency  to 
sustain  the  decree  can  not  be  considered.  The  decree  may 
be  rendered  without  any  evidence,  and  therefore  the  only 
inquiry  admissible  is  as  to  the  sufficiency  of  the  allegations 
of  the  bill.  Boston  v.  Nichols,  47  111.  353 ;  Gault  v.  Hoag- 
land,  25  id.  266;  Stephens  v.  Bicknell,  27  id.  444;  Harmon  v. 
Campbell,  30  id.  25  ;  Manchester  et  al.  v.  McKee,  4  Gilm.  511. 

The  objection  that  complainant  was  guilty  of  laches  in  not 

filing  jier  bill,  is  not  tenable.     No  such  defence  is  interposed 

in  the  answer,  nor  does  the  bill  seek  to  explain  and  excuse 

the  delay,  as  in  Hall  v.  Fallerton,  69  111.  448,  and  Williams  v. 

Rhodes  et  al.  81  id.  571,  and  evidence  of  such  defence  would 

therefore  have  been  inadmissible.      (Trustees  v.  Wright,  12 

111.  432.)     But  even  if  the  pleadings  were,  in  this  respect, 

sufficient,  there  is  nothing  in  proof  to  show  that  any  shorter 

period  of  limitation  should  be  applied  than  that  prescribed 

by  the  statute. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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Elijah  S.  Alexander 

V. 

The  Tolleston  Club  of  Chicago. 

Filed  at  Ottawa  May  19,  1884. 

1.  COEPOEATION — right  to  acquire  and  hold  title  to  real  estate — limit 
of  the  right.  By  section  31,  of  chapter  32,  of  the  Eevised  Statutes  of  1874, 
corporations,  associations  and  societies,  not  for  pecuniary  profit,  formed 
under  that  act,  are  made  capable,  in  their  corporate  names,  of  taking,  pur- 
chasing, holding  and  disposing  of  real  and  personal  property,  for  the  pur- 
poses of  their  organization. 

2.  Same — who  may  object  that  a  corporation  is  holding  real  estate  in 
excess  of  its  right.  Where  a  corporation,  by  the  law  of  its  creation,  is  author- 
ized in  some  cases,  or  for  some  purposes,  or  to  a  certain  extent,  to  take  and 
hold  the  title  to  real  estate,  it  can  not  be  made  a  question  by  any  party,  except 
the  State,  whether  its  real  estate  has  been  acquired  for  the  authorized  uses 
or  not,  or  is  in  excess  of  the  capacity  of  the  corporation  to  take  and  hold. 
The  State  alone  must  assert  her  policy  in  that  regard. 

3.  So  the  right  of  an  association,  assuming  it  to  be  a  corporation  under  a 
law  authorizing  the  creation  of  corporations  of  the  class  to  which  it  claims  to 
belong,  and  which  has  exercised  powers  as  a  corporation,  to  hold  property, 
can  not  be  questioned  bj^  an  individual  citizen  in  a  suit  to  set  aside  a  contract 
he  has  made  with  the  association  in  its  coi-porate  name  and  character. 

4.  Chanceey — jurisdiction — injunction  as  to  right  in  another  State. 
A  court  of  equity  in  this  State  has  jurisdiction  of  a  bill,  the  object  of  which 
is  to  obtain  an  injunction  to  prevent  the  defendant  from  interfering  with  a 
right  of  way  claimed  by  the  complainant  over  lands  situate  in  another  State, 
where  the  defendants  are  personally  served.  The  jurisdiction  in  equity  by 
way  of  injunction  is  strictly  in  personam. 

5.  Lease — construed,  as  to  period  of  duration — as  affected  by  the  mode 
of  organization  of  the  lessee  corporation.  The  owners  of  land  leased  to  a 
club  all  their  ground  in  a  certain  section,  used  for  a  canal  and  right  of  way, 
"for  and  during  the  existence  of  said  club,"  with  this  clause:  "Whenever 
said  club  shall  cease  to  exist  as  now  organized,  this  lease,  etc.,  shall  be  de- 
termined and  cease."  On  the  day  before  the  execution  of  this  lease  the  club 
had  passed  a  resolution  to  become  incorporated,  and  the  lessors  were  mem- 
bers of  the  club:  Held,  that  the  grant  of  the  right  of  way,  or  canal  and  its 
appurtenances,  did  not  cease  upon  the  club  becoming  incorporated  under  the 
statute,  assuming  all  the  debts  of  the  same  and  taking  all  its  property;  and 
that  the  words,  "as  now  organized,"  referred  to  the  purpose  of  organization, — 
not  the  mode  of  organization. 

5—110  III. 
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6.  Same — as  to  what  passes  by  lease  of  a  canal — the  foot-way  as  an 
incident.  Where  a  hunting  and  fishing  club  constructed  a  canal  across  a 
tract  of  land,  so  as  to  connect  its  club-house  with  a  river  and  its  marsh 
grounds,  through  which  to  transfer  boats,  and  which  was  used  in  connection 
with  a  foot- way  along  its  side,  over  which  the  hunters  walked,  and  the  own- 
ers of  the  land,  knowing  the  use  made  of  the  canal  and  foot- way,  leased  to 
the  club  all  the  ground  then  used  for  the  canal,  it  was  held,  that  the  lease 
passed  the  foot- way,  as  an  actual,  constant  incident  to  the  use  of  the  canal, 
especially  when  the  lessors,  by  their  subsequent  acts,  showed  an  acquiescence 
in  the  continued  use  of  the  foot-way  in  connection  with  the  canal. 

7.  CoNSTEUCTiON  OF  CONTRACT — acts  of  the  parties.  The  acts  of  par- 
ties under  a  contract  which  they  have  entered  into,  and  their  acquiescence  in 
its  provisions,  which  seem  to  evince  their  understanding  of  its  meaning,  and 
to  be  a  construction  of  the  contract  by  the  parties  themselves,  are  entitled  to 
regard  in  considering  what  was  their  intention  in  the  making  of  it. 

8.  Grant — as  to  an  easement  passing  with  the  principal  thing.  It  is 
the  rule  that  whenever  a  thing  is  granted,  all  and  every  easement  necessary 
to  its  beneficial  enjoyment  will  pass. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

Messrs.  Walker  &  Carter,  for  the  appellant : 

The  burden  is  upon  a  corporation,  and  those  claiming  un- 
der it,  to  show  that  by  its  charter  it  is  a  body  politic,  author- 
ized to  take  or  convey  lands.  Lumbard  v.  Aldrlch,  8  N.  H. 
34;  Angell  &  A.mes  on  Corp.  sees.  161,  162. 

If  appellee  can  not,  under  the  laws  of  this  State,  take  and 
hold  lands  for  sporting  or  other  amusements,  it  can  not  do 
so  in  any  other  State.  In  Indiana  there  is  no  statute  author- 
izing a  corporation  of  the  character  of  appellee.  It  will  not, 
therefore,  be  claimed  that  it  is  the  policy  of  the  State  of  Indi- 
ana to  permit  foreign  corporations  to  do  what  its  own  citizens 
may  not.  As  to  our  State  policy  in  regard  to  corporations 
acquiring  and  holding  real  estate,  see  Carroll  v.  City  of  East 
St.  Louis,  67  111.  568. 

An  easement  for  right  of  way  is  an  interest  in  the  land 
over  which  it  is  to  be  enjoyed.     Washburn  on  Easements,  5  ; 
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Ex  parte  Cohurn,  1  Cow.  568 ;  Dodge  v.  McClintock,  47  N.  H. 
.386;  Forbes  v.  Balsenseifer,  74  111.  183;  Anderson  v.  Bu- 
chanan, 8  Ind.  133  ;  Richter  et  al.  v.  Irwin,  28  id.  26. 

The  Tolleston  Club  was  a  mere  voluntary  association, 
while  the  Tolleston  Club  of  Chicago  is  an  incorporation.  For 
many  and  most  purposes  it  is,  in  law,  an  artificial  person  of 
this  State,  entirely  different  in  law  and  in  fact  from  the  Tol- 
leston Club.  The  lease  was  not  to  the  incorporation,  but  to 
the  voluntary  association,  and  that  ceased  when  the  associa- 
tion ceased  to  be  as  it  was  organized  at  the  date  of  the  lease. 
The  court  has  no  jurisdiction  to  grant  the  injunction.  West- 
ern Union  Telegraph  Co.  v.  P.  and  A.  Telegrajjh  Co,  49  111.  92. 

Messrs.  Jewett,  Norton  &  Larned,  for  the  appellee : 

Corporations,  etc.,  not  for  pecuniary  profit,  formed  under 
chapter  32  of  the  Kevised  Statutes,  are  made  capable,  in 
their  corporate  names,  of  taking,  holding,  etc.,  real  and  per- 
sonal estate  for  purposes  of  their  organization.  Eev.  Stat, 
sec.  31,  chap.  32. 

An  easement  is  a  privilege.  It  is  not  a  right  to  land,  nor 
to  any  corporeal  interest  in  land,  and  a  grant  of  a  right  of 
way  does  not  convey  the  soil  over  which  the  way  passes. 
Goddard's  Law  of  Easements,  4 ;  Cook  County  v.  Chicago, 
Burlington  and  Qiiincy  R.  R.  Co.  35  111.  464;  Washburn  on 
Easements,  3,  5. 

The  right  of  a  corporation  to  hold  property  can  only  be 
questioned  by  the  State  in  a  direct  proceeding.  Hayward  v. 
Davidson,  41  Ind.  214;  Baker  v.  Neff,  73  Ind.  68. 

The  lease,  if  made  in  view  of  the  proposed  incorporation 
of  the  club,  or  confirmed  by  acknowledgment  after  incorpo- 
ration, is  not  avoided  by  the  misnomer  of  the  corporation. 
Northcestern  Distilling  Co.  v.  Brant,  69  111.  658 ;  Board  of 
Education  v.  Greenehaum,  39  id.  609 ;  Tallcott  Mountain  T. 
Co.  V.  Marshall,  11  Conn.  186  ;  First  Parish  in  Sutton  v.  Cole, 
3  Pick.   237;   Chadsey  v.  McCreery,   27  111.   253;   Kentucky 
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Seminary  Y.  Wallace,  15  B.  Mon.  35  ;  Burton  y.  American  Tract 
Society,  23  Vt.  336 ;   Potter  on  Corporations,  p.  IT,  sec.  12. 

The  canal  could  not  be  used  in  the  manner  and  for  the 
purposes  contemplated  by  the  lease  without  the  use  of  the 
walk,  and  therefore  this  use  must  have  passed  by  the  lease, 
as  an  appurtenant  to  the  canal.  Angell  on  Watercourses, 
(6th  ed.)  sees.  158,  167,  358. 

The  acts  of  the  parties  to  this  lease  clearly  evinced  their 
understanding  that  it  included  the  necessary  path  on  the 
bank,  for  such  path  was  constantly  used  without  question, 
and  this  construction  of  the  lease  by  the  parties  themselves 
should  be  especially  regarded.     Seavers  v.  Cleary,  75  111.  349. 

The  courts  of  equity  may  decree  the  specific  performance 
of  contracts  respecting  land  situated  beyond  their  jurisdic- 
tion.    Story's  Eq.  Jur.  sec.  744. 

The  fact  that  property  the  subject  matter  of  the  contro- 
versy is  located  in  a  foreign  country,  does  not  prevent  the 
court  from  exercising  jurisdiction,  when  all  the  parties  to  the 
transaction  are  within  its  reach,  and  amenable  to  its  process. 
High  on  Injunctions,  105 ;  Kerr  on  Injunctions,  9 ;  Wells  on 
Jurisdiction,  80 ;  2  Spence's  Equity,  6,  7 ;  White  v.  White, 
7  Gill  &  J.  (Md.)  208;  1  Ves.  Sr.  444;  Hawley  v.  James,  7 
Paige,  (N.  Y.)  213;  GuerantY.  Fowler,  1  Hen.  &  M.  (Ya.)  5; 
Episcopal  Church  v.  Wiley,  2  Hill,  (S.  C.  Ch.)  584;  McDowell 
V.  Bead,  3  La.  Ann.  391 ;  Miller  v.  Block,  2  Jones,  (N.  C. 
Law,)  341;  Ward  y.  Lathrop,  4:  Texas,  180;  Butterworth  y. 
Kinsey,  14  id.  495 ;  Wood  v.  Warner,  2  McCarter,  (N.  J.  Eq.) 
81 ;  Massey  v.  Watts,  6  Cranch,  148  ;  Mitchell  v.  Bunch,  2 
Paige's  Ch.  606 ;  Clasen  v.  Corley,  5  Sandf.  461 ;  Burnley  v. 
Stevenson,  24  Ohio  St.  474. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  filed  by  the  Tolleston  Club  of  Chicago,  for 
an  injunction  against  Elijah  S.  Alexander,  to  restrain  him 
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from  interfering  with  the  complainant  in  the  use  of  a  certain 
canal  and  foot-path  along  its  bank,  in  respect  of  which  com- 
plainant claims  a  right  of  way. 

The  case,  in  its  general  outline,  as  made  by  the  proofs,  is, 
that  during  the  spring  of  1871  certain  gentlemen  of  Chicago 
formed  an  association  called  the  "Tolleston  Club,"  the  object 
of  which  was  shooting  and  fishing  in  the  Tolleston  marshes. 
They  purchased  a  tract  of  sixty  acres  of  land  in  Lake  county, 
in  the  State  of  Indiana,  situate  about  one-half  mile  from  the 
Little  Calumet  river,  in  said  county,  upon  which  were  erected 
a  club-house,  and  barn,  outbuildings,  and  large  boat-house, 
the  buildings  being  of  the  value  of  some  $10,000.  The  fish- 
ing and  hunting  of  the  members  of  the  club  could  only  be 
prosecuted  in  the  Little  Calumet  river  and  the  marshes  ad- 
jacent to  the  banks  thereof,  in  front  of  the  club-house.  About 
that  time  Alexander,  with  S.  H.  Turrill  and  James  H.  Foster, 
all  being  members  of  the  club,  purchased  certain  lands  be- 
tween the  land  of  the  club  and  the  river  and  marsh.  In  the 
fall  of  1871  the  club  excavated  a  canal  across  this  land  of 
Alexander,  Turrill  and  Foster,  with  their  knowledge  and  con- 
sent, at  a  cost  of  $2500,  it  being  for  the  purpose  of  passing 
boats  from  the  river  to  the  boat-house,  the  latter  being  at  the 
upper  end  of  the  canal,  about  one  hundred  yards  from  the 
club-house.  The  water  being  seldom  of  sufQcient  depth  for 
the  passage  of  boats,  the  members  of  the  club  were  accustomed 
to  tow  or  pole  their  boats  from  the  marsh  as  far  as  the  depth 
of  the  water  would  allows  and  walk  the  rest  of  the  distance, 
following  a  uniform  path  along  the  canal.  The  path  was  used 
only  for  foot  travel.  There  was  a  plank  walk,  composed  of 
two  planks,  and  being  about  three  feet  wide,  put  down  along 
this  path,  from  the  club-house  to  the  marsh,  in  1875.  On 
the  3d  day  of  March,  1873,  the  members  of  the  club,  at  a 
meeting  thereof,  resolved  to  incorporate  under  the  general  act 
of  this  State  for  forming  corporations  "not  for  pecuniary 
profit."     The  license  of  the  Tolleston  Club  of  Chicago  was 
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issued  March  27,  1873,  and  at  a  meeting  of  the  incorporators 
on  June  6,  1873,  the  constitution  and  by-laws  of  the  former 
ckib  were  adopted,  its  debts  and  liabilities  assumed,  and  its 
property  and  effects  received.  Alexander,  Turrill  and  Foster 
executed  the  following  lease  to  the  Tolleston  Club : 

"Whereas,  E.  S.  Alexander,  S.  H.  Turrill  and  James  H. 
Foster  are  the  owners  in  fee  simple  of  section  18,  in  the  town 
of  Tolleston,  Lake  county,  Indiana,  and  whereas  the  Tolles- 
ton Club  has  cut  a  small  canal  from  the  property  owned  by 
the  said  club  near  and  adjacent  to  said  property  of  Alexan- 
der, Turrill  and  Foster,  over  and  through  said  section  18,  to 
the  Little  Calumet  river,  which  is  to  be  used  by  the  said  club 
for  the  security  of  their  boats,  and  other  sporting  purposes. 
Now,  in  consideration  thereof,  know  all  men  by  these  pres- 
ents, that  we,  the  said  E.  S.  Alexander,  S'.  H.  Turrill  and 
J.  H.  Foster,  parties  of  the  first  part,  and  the  Tolleston  Club, 
party  of  the  second  part, — 

"Witnesseth :  That  the  said  parties  of  the  first  part  do 
hereby  lease  to  the  said  party  of  the  second  part,  for  and  in 
consideration  of  the  work  done  upon  the  said  canal,  and  one 
dollar  to  the  said  parties  of  the  first  part  in  hand  paid,  all  the 
ground  in  section  18  now  used  for  said  canal,  for  and  during 
the  existence  of  said  club, — all  the  expense  of  making,  repair- 
ing, keeping  and  protecting  the  said  canal,  now  and  at  all 
times,  to  be  paid  by  the  said  club,  the  said  parties  of  the 
first  part  to  be  saved  harmless  from  the  same  ;  and  whenever 
said  club  shall  cease  to  exist  as  now  organized,  this  lease, 
and  all  the  rights  thereunder,  shall  be  determined  and  cease, 
and  the  said  parties  of  the  first  part  shall  resume  possession 
without  let  or  hindrance. 

"Witness  our  hands  and  seals  this  fourth  day  of  March, 

A.  D.  1873. 

E.  S.  Alexander,  [seal.] 

S.  H.  Turrill,        [seal.] 

James  H.  Foster,  [seal.]  " 
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Foster  and  Turrill  subsequently  conveyed  all  their  interest 
in  the  above  mentioned  land  to  Alexander, — Foster  on  June 
26,  1874,  and  Turrill  on  March  25,  1876.  The  club,  in  1881, 
purchased  about  one  thousand  acres  more  of  these  marsh 
lands  on  the  river,  for  shooting  grounds  for  its  members,  at 
a  cost  of  some  $20,000.  The  evidence  is,  that  there  are  no 
means  of  access  from  the  club-house  grounds  to  this  marsh 
and  the  river  other  than  by  way  of  this  canal  and  foot-path, 
except  by  going  several  miles  out  of  the  way,  and  going  by 
way  of  the  river ;  that  if  this  access  to  the  river  were  cut  off, 
it  would  very  much  depreciate  in  value  the  property  of  the 
club, — as  some  witnesses  say,  would  destroy  the  club.  The 
canal  was  of  much  benefit  to  the  land  of  Alexander,  draining 
some  thirty  acres  of  it.  There -was  no  interruption  in  the  use 
of  the  walk  or  canal,  or  objection  thereto,  till  in  1881.  The 
circuit  court  decreed  the  relief  prayed.  The  decree,  on  appeal 
to  the  Appellate  Court  for  the  First  District,  was  affirmed, 
and  the  defendant  appealed  to  this  court. 

Appellant's  counsel  contend  that  the  decree  can  not  be  sus- 
tained, for  the  following  reasons  :  First,  the  power  to  acquire 
and  hold  lands,  easements  or  right  of  way  is  not  delegated  to 
or  conferred  upon  the  appellee  by  the  statute  of  1872,  under 
which  appellee  is  incorporated;  second,  such  power  is  not 
delegated  to  any  corporation  by  the  statutes  or  laws  of  the 
State  of  Indiana,  where  the  land  is  situated,  and  is  contrary 
to  its  policy ;  third,  there  is  no  evidence  in  support  of  appel- 
lee's claim  of  easement  or  right  of  way  in  or  upon  appellant's 
lands ;  the  Tolleston  Club  has  no  legal  existence ;  by  the 
terms  of  the  lease,  all  its  rights  thereunder  have  ceased  and 
are  terminated ;  a  parol  license  will  not  support  an  ease- 
ment;  fourth,  the  court  below  has  no  jurisdiction  over  the 
subject  matter  of  the  action. 

The  statute  of  1872  referred  to,  in  section  31,  of  chapter 
32,  of  the  Eevised  Statutes  of  1874,  provides  that  "corpora- 
tions,  associations  and  societies,  not  for  pecuniary  profit, 
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formed  under  this  act,  shall  be  bodies  corporate  and  politic, 
by  the  name  stated  in  such  certificate,  *  *  *  x^ay  have 
power  to  make  and  enforce  contracts  in  relation  to  the  legiti- 
mate business  of  their  corporation,  society  or  association, 
*  *  *  and  they  and  their  successors,  by  their  corporate 
name,  shall,  in  law,  be  capable  of  taking,  purchasing,  hold- 
ing and  disposing  of  real  and  personal  estate  for  purposes  of 
their  organization,"  etc.  There  is  certainly  given  here  the 
capacity  to  hold  real  estate.  The  titles  to  the  club-house 
property  and  the  marsh  property  are  not  in  issue  in  this 
case.  What  is  here  in  controversy  is  but  the  question  of  a 
right  of  way  across  intervening  lands.  Even  if  appellee  has 
exceeded  in  extent  its  power  of  holding  real  estate,  appellant, 
we  conceive,  can  not  take  advantage  of  the  fact.  In  Hayivard 
Y.-  Davidson,  41  Ind.  214,  the  rule  is  acknowledged  to  be,  in 
such  cases  where  a  corporation  is  authorized  by  its  charter 
or  the  law  of  its  creation,  in  some  cases,  to  take  and  hold  the 
title  to  real  estate,  that  "as  the  corporation  may,  for  some 
purposes,  acquire  and  hold  the  title  to  real  estate,  it  can  not 
be  made  a  question  by  any  party,  except  the  State,  whether 
the  real  estate  has  been  acquired  for  the  authorized  uses  or 
not,"  and  quotes  the  language  of  Judge  Dillon  upon  the  sub- 
ject, in  his  work  on  Municipal  Corporations,  sec.  444 :  "If 
there  is  capacity  to  purchase,  the  deed  to  the  corporation 
divests  the  estate  of  the  grantor,  and  there  is  a  completed 
sale ;  and  whether  the  corporation  in  purchasing  exceeds  its 
power,  is  a  question  between  it  and  the  State,  and  does  not 
concern  the  vendor."  And  in  Baker  v.  Neff,  73  Ind.  68,  where 
a  party,  having  conveyed  land  to  a  supposed  corporation  by 
its  corporate  name,  sought  to  set  aside  the  conveyance,  the 
court  say:  "The  right  of  an  association,  assuming  it  to  be 
a  corporation  under  a  law  authorizing  the  creation  of  corpo- 
rations of  the  class  to  which  it  claims  to.  belong,  and  which 
has  exercised  powers  as  a  corporation,  to  hold  property,  can 
not  be  questioned  in  an  action  brought  by  an  individual  citi- 


1884.]  Alexander  v.  Tolleston  Club.  73 

Opinion  of  the  Court. 

zen  to  set  aside  a  contract  which  he  had  made  with  the  asso- 
ciation in  its  corporate  name  and  character.  The  right  of 
a  corporation  to  hold  property  can  only  be  questioned  by  a 
direct  proceeding  prosecuted  in  behalf  of  the  State."  (See 
Hough  V.  Cook  County  Land  Co.  73  111.  23.)  In  Darst  v. 
Gale,  83  111.  140,  it  was  said :  "The  general  rule  is,  that  the 
plea  of  ultra  vires  shall  not  prevail  when,  instead  of  advanc- 
ing justice,  it  would  accomplish  a  wrong ;  and  it  makes  no 
difference,  in  this  respect,  whether  it  is  interposed  for  or 
against  the  corporation." 

The  inequitable  character  of  the  claim  which  is  here  set 
up  to  defeat  this  lease  because  of  the  alleged  incapacity  of 
appellee  to  take  it,  is,  under  the  facts  of  this  case,  ajoparent. 
This  objection,  that  the  power-  to  acquire  and  hold  lands  is 
not  conferred  by  the  statute  of  1872,  is  not  well  taken.  And 
we  think  the  same  must  be  said  with  respect  to  such  power 
not  being  conferred  by  the  laws  of  the  State  of  Indiana,  and 
as  to  its  supposed  policy.  Whatever  such  may  be,  would 
seem,  under  the  authorities  above  cited,  to  be  a  matter  which 
appellant  can  not  avail  himself  of  in  this  suit, — that  that  is 
not  a  thing  of  individual  concern,  but  that  it  is  to  be  left  with 
that  State  alone  to  assert  for  herself  any  laws  or  policy  of 
her  own  upon  the  subject,  as  she  may,  or  not,  see  fit  to  do. 

As  to  appellee's  claim  of  right  of  way  not  being  supported 
by  the  evidence,  it  is  insisted  that  the  lease  in  evidence,  which 
is  relied  on  in  support  of  such  claim,  became  avoided  by  the 
subsequent  incorporation  of  the  club.  As  the  club  had  taken 
actual  steps  to  become  incorporated  before  the  lease  was 
made,  such  a  result  as  that  contended  for  would  be  an  extra- 
ordinary one.  The  club  had  passed  a  resolution  to  become 
incorporated  on  the  3d  day  of  March,  1873,  and  the  lease 
was  executed  on  the  next  day,  March  4th.  It  certainly  could 
not  have  been  the  understanding  of  the  club  that  their  incor- 
poration was  to  terminate  the  lease,  nor  of  at  least  one  of 
the  lessors,  Turrill,  who  was  president  of  the  club,  and  as 
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such  signed  the  record  of  the  meeting  at  which  the  resokition 
for  incorporation  was  passed.  Such  notion  of  the  lease  hav- 
ing become  determined  rests  upon  the  words  of  the  lease : 
"And  whenever  said  club  shall  cease  to  exist  as  now  organized^ 
this  lease  and  all  the  rights  thereunder  shall  be  determined 
and  cease."  The  duration  of  the  lease  had  before  been  fixed 
as  "for  and  during  the  existence  of  said  club,"  and  the  words 
quoted  are,  whenever  said  club  shall  "cease  to  exist,"  as  now 
organized.  It  is  the  existence  of  the  club  which  is  made  the 
measure  of  the  life  of  the  lease,  and  the  words  "as  now  organ- 
ized, "  relate  to  the  club's  existence, — such  a  club  as  it  then 
was,  "as  now  organized," — a  club  for  its  then  purposes,  and 
not  a  club  of  a  different  character.  We  think  the  words  "as 
now  organized, "  refer  to  purpose  of  organization,  not  mode  of 
organization, — to  a  shooting  club,  and  not  to  the  manner  in 
which  it  should  be  organized, — whether  as  a  voluntary  asso- 
ciation or  body  corporate.  It  makes  no  manner  of  difference 
with  any  rights  involved  in  this  lease  whether  the  club  be  a 
voluntary  association  or  a  corporation.  It  in  no  way  affects 
the  use  of  the  right  of  way  or  the  burden  upon  the  land,  and 
it  can  not  be  supposed  that  the  mere  manner  of  being  organ- 
ized as  a  voluntary  association,  or  as  an  incorporated  body, 
was  at  all  in  the  contemplation  of  the  parties  to  the  lease. 
It  may  be  remarked  of  the  resolution  of  March  3,  to  become 
incorporated,  it  begins :  "Eesolved,  that  pursuant  to  the 
original  design  the  members  take  immediate  steps  to  incor- 
porate, "  etc.  Some  point  is  made  upon  the  meeting  at  which 
it  was  resolved  to  become  incorporated  being  attended  by 
but  a  small  portion  of  the  members  of  the  club,  and  it  not 
appearing  that  all  of  the  members  of  the  club  went  into 
the  incorporation.  We  perceive  nothing  substantial  in  this. 
There  is  no  pretense  of  the  existence  now  of  two  separate 
bodies,  or  of  any  adverse  claim  of  interest  in  any  of  the  club 
property.  All  of  the  members  of  the  former  club  are  made 
members  of  the  incorporated  club.     It  has  succeeded  to  all 
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of  the  old  club, — its  property  and  liabilities,  constitution  and 
by-laws.  Its  object  is  the  same,  and  all  the  difference,  as 
affecting  anybody,  is  that  its  legal  name  is  now  the  "Tolles- 
ton Club  of  Chicago,"  instead  of  the  "Tolleston  Club,"  and  it 
has  the  privileges,  as  a  corporation,  which  the  statute  gives 
to  it.  We  can  not  adopt  the  literal  reading,  as  insisted  upon, 
of  this  language  of  the  lease,  and  we  do  not  find  that  the 
lease  became  determined  upon  the  club's  incorporation. 

It  is  contended  the  lease  gives  no  right  to  use  the  plank 
walk  laid  along  the  bank  of  the  canal.  This  foot-path  was 
ever  in  constant  use  by  the  members  of  the  club,  in  connec- 
tion with  the  use  of  the  canal,  from  the  time  the  canal  was 
dug.  The  mode  appears  to  have  been  for  the  hunter  to  have 
some  one  to  paddle  or  push  the  boat,  with  his  accoutrements 
in  it,  up  and  down  the  canal,  and  he  would  walk  along  upon 
the  bank.  A  year  or  two  after  the  canal  was  dug,  from 
the  taking  away  of  a  dam  upon  the  river,  the  water  in  the 
canal  became  lowered,  and  to  such  an  extent  as  to  cause  a 
disuse  of  the  canal,  in  a  great  measure,  but  it  can  not  be  said 
to  have  been  abandoned.  It  rarely  was  used  through  its 
entire  length  or  greater  part,  but  a  portion  of  it  next  the 
river  could  always  be  and  was  used  for  the  boats.  This  dis- 
use of  the  canal  increased  more  and  more  the  use  of  the  foot- 
path. Boats  would  land  at  various  points  along  the  bank, 
according  as  the  depth  of  water  admitted  of  the  passage  of 
boats,  and  the  members  of  the  club  would  walk  the  rest  of 
the  distance  along  the  bank.  The  canal  and  this  foot-path 
were  the  only  practicable  means  of  access  from  the  river  and 
marsh  to  the  club-house  back  of  them.  Wherever  there  is 
the  right  of  navigation  there  is  the  incidental  right  to  use 
the  banks  of  the  stream,  to  a  greater  or  less  extent,  as  the 
purposes  of  navigation  may  require.  The  lease  is,  in  terms, 
"all  the  ground  in  section  18  now  used  for  said  canal."  We 
think  this  may  not  unreasonably  be  held  as  including  all  the 
ground  then  used,  together  with  the  canal,  or  in  connection 
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with  the  canal.  This  foot-path,  we  may  infer  from  the  evi- 
dence, was  as  much  used  in  connection  with  the  use  of  the 
canal  as  the  canal  itself  was  used.  It  had  ever  been  so  used 
before,  and  was  so  used  at  the  time  of  the  making  of  the 
lease,  and  has  been  ever  since,  until  in  1881,  with  certainly 
the  knowledge  and  consent,  and  without  objection,  of  the 
lessors. 

It  is  the  rule  that  whenever  a  thing  is  granted,  all  and  every 
easements  necessary  to  its  beneficial  enjoyment  will  pass. 
(Angell  on  Watercourses,  sees.  158,  358.)  Although  this  foot- 
path was  not  absolutely  necessary  for  the  use  of  this  canal, 
as  is  the  tow-path  in  the  case  of  an  ordinary  canal  where  the 
mode  of  propelling  boats  is  by  animal  power,  still  its  use  was 
an  actual,  constant  incident  of  the  canal's  use, — such  a  con- 
venience therein,  and  accessory,  and  so  far  necessary,  that 
its  use  may,  not  improperly,  we  think,  be  regarded  as  appur- 
tenant to  the  canal,  and  passing  by  the  lease  thereof.  There 
are  acts  of  the  lessors  which  have  a  bearing  in  this  particular. 
It  is  in  evidence  that  in  1871  or  1872,  when  Mr.  Tu,rrill  was 
the  owner  of  one-third  of  the  land  as  tenant  in  common,  and 
also  president  of  the  club,  with  his  concurrence  and  assist- 
ance, and  for  the  purpose  of  defining  the  right  of  way  as 
stated  by  him,  there  was  built  a  fence,  some  twenty  or  twenty- 
five  feet  from  the  edge  of  the  canal,  for  a  distance  of  sixty 
or  eighty  rods,  and  a  plank  walk  was  laid  down  for  this  foot- 
path, along  the  inside  of  the  fence.  About  1878  appellant 
wished  to  have  the  location  of  the  plank  walk  changed,  and 
upon  seeing  the  president  of  the  club  on  the  subject,  he 
directed  the  latter  to  confer  with  appellant's  tenant  as  to  the 
location  of  the  walk,  which  the  president  did,  and  the  walk 
was  moved  near  to  the  canal, — as  near  as  could  be  with 
safety, — and  placed  to  the  satisfaction  of  the  tenant,  where 
it  afterward  remained  without  objection.  These  acts  of  the 
parties,  and  their  acquiescence  in  the  use  of  the  walk,  would 
seem  to  evince  their  understanding  that  the  lease  included 
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this  path  on  the  bank,  and  to  be  a  construction  of  the  lease 
by  the  parties  themselves,  which  is  entitled  to  regard  in  con- 
sidering what  was  their  intention  in  the  making  of  the  lease. 
Leavers  v.  Clear y,  75  111.  349. 

The  further  objection  made  is,  that  the  circuit  court  had 
no  jurisdiction  over  the  subject  matter  of  the  action  because 
the  land  was  in  another  State.  Appellant  resided  within  the 
jurisdiction  of  the  court,  and  was  personally  served  with  pro- 
cess. The  object  of  the  bill  was  to  obtain  an  injunction  to 
prevent  appellant  from  interfering  with  a  right  of  way  claimed 
by  complainant  over  lands  situated  in  the  State  of  Indiana, 
under  a  lease,  the  controversy  involving  the  construction  of 
the  lease.  The  jurisdiction  of  equity  by  way  of  injunction  is 
strictly  in  personam.  It  is  well  settled  that  courts  of  equity 
may  decree  the  specific  performance  of  contracts  respecting 
land  situated  beyond  the  jurisdiction  of  the  State  where  the 
suit  is  brought.  The  ground  of  this  jurisdiction,  as  said  by 
Story,  is,  that  courts  of  equity  have  authority  to  act  upon  the 
person ;  and  although  they  can  not  bind  the  land  itself  by 
their  decree,  yet  they  can  bind  the  conscience  of  the  party  in 
regard  to  the  land,  and  compel  him  to  perform  his  agreement 
according  to  conscience  and  good  faith.  (2  Story's  Eq.  Jur. 
sec.  743.)  And  in  the  section  following  he  thus  states  the 
rule:  "The  proposition  may,  therefore,  be  laid  down  in  the 
most  general  form,  that  to  entitle  a  court  of  equity  to  main- 
tain a  bill  for  specific  performance  of  a  contract  respecting 
land,  it  is  not  necessary  that  the  land  should  be  situated 
within  the  jurisdiction  of  the  State  or  county  where  the  suit 
is  brought.  It  is  sufficient  that  the  parties  to  be  affected  and 
bound  by  the  decree  are  resident  within  the  State  or  county 
where  the  suit  is  brought,  for  in  all  suits  in  equity  the  pri- 
mary decree  is  in  personam,  and  not  in  rem. "  And  in  Massie 
V.  Watts,  6  Cranch,  148,  Chief  Justice  Maeshall  delivering 
the  opinion  of  the  court,  it  is  laid  down,  "that  in  a  case  of 
fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a  court 
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of  chancery  is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree."  In  cases  of  injunction,  it  is  laid 
down  as  a  general  rule  that  "the  court  may  exercise  jurisdic- 
tion independently  of  the  locality  of  the  act  to  be  done,  pro- 
vided the  person  against  whom  relief  is  sought  is  within  the 
reach  and  amenable  to  the  process  of  the  court."  (Kerr  on 
Injunctions,  9.)  And  in  treating  of  the  subject  of  the  juris- 
diction of  courts  of  equity  to  restrain  proceedings  in  the  courts 
of  a  foreign  country,  it  is  laid  down  in  High  on  Injunctions, 
sec.  59:  "The  fact  that  the  property  which  is  the  subject 
matter  of  the  controversy  is  located  in  a  foreign  country  will 
not  prevent  the  court  from  exercising  jurisdiction,  where  all 
*the  parties  to  the  transaction  are  within  its  jurisdiction,  and 
amenable  to  its  process." 

We  are  of  opinion  that  the  circuit  court  had  jurisdiction  of 
the  subject  matter  of  the  suit.  The  judgment  of  the  Appel- 
late Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  neither  concur  in  the  reasoning 
nor  conclusion  of  the  majority  of  the  court  in  this  case. 


Margaret  Ennis  . 

V. 

Lawrence  M.  Ennis. 

Filed  at  Ottawa  May  19, 1884. 

1.  Ceetioeaei  at  common  law — whether  the  appropriate  remedy.  The 
common  law  writ  of  certiorari  will  only  lie  to  inferior  tribunals  or  juris- 
dictions in  cases  where  they  proceed  illegally,  and  no  appeal  or  other  mode 
of  directly  reviewing  their  proceedings  is  provided  by  law. 

2.  This  proceeding  does  not  lie  to  review  and  set  aside  an  order  of  the 
probate  court  dividing  and  apportioning  the  widow's  award  between  her  and 
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the  minor  children  of  her  deceased  husband  by  a  former  wife,  as  that  court 
has  general  jurisdiction  in  all  matters  touching  the  settlement  of  the  estates 
of  deceased  persons,  and  orders  concerning  the  widow's  award  come  under 
that  general  jurisdiction.  The  proper  remedy  for  a  party  aggrieved  by  such 
an  order  is  an  appeal  to  the  circuit  court. 

3.  Assignment  of  ekror— w/ien  necessary.  Where  an  appellant  fails 
in  this  court  to  make  an  assignment  of  error  as  to  an  order  awarding  costs 
on  the  dismissal  of  a  petition  for  a  commen  law  writ  of  certiorari,  as  made 
in  the  Appellate  Court,  such  order  will  not  be  considered  in  this  court.  In 
such  case  the  point  made  in  the  Appellate  Court  will  be  treated  as  waived  in 
this  court. 


Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  G.  Eogers,  Judge,  presiding. 

Messrs.  M.  A.  Korke  &  Son,  for  the  plaintiff  in  error : 

The  rights  of  the  parties  are  to  be  determined  upon  an 
inspection  of  the  record  contained  in  the  return  to  the  writ, 
and  not  on  a  mere  motion  to  quash  the  writ  and  to  dismiss 
the  petition  made  by  a  person  who  is  merely  named  in  the 
petition  for  the  writ,  and  to  whom  the  writ  of  certiorari  was 
not  directed.  McManus  v.  McDouough  et  al.  4  Bradw.  180; 
Savage  v.  Board  of  Commissioners,  10  id.  204;  Donahue  y. 
Will  County,  100  111.  94. 

In  a  proceeding  of  this  kind  it  is  erroneous  to  render  a 
judgment  for  costs.  Arnold  v.  Thorpe,  9  Bradw.  357;  Smith 
V.  McLaughlin,  77  111.  596. 

It  is  now  the  settled  rule  of  law  in  this  State  that  the  com- 
mon law  writ  of  certiorari  lies  in  two  classes  of  cases :  First, 
whenever  it  is  shown  that  the  inferior  court  or  jurisdiction 
has  exceeded  its  jurisdiction ;  and  second,  whenever  it  is 
shown  that  the  inferior  court  or  jurisdiction  has  proceeded 
illegally,  and  no  appeal  or  writ  of  error  will  lie.  Hyslop  et  al. 
V.  Finch,  99  111.  171 ;  Savage  v.  Board  oj  Commissioners,  10 
Bradw.  204 ;  Porter  v.  Board  of  Trustees,  id.  343 ;  People  v. 
Wilkinson,  13  111.  660;  Gerdes  v.  Champion,  108  id.  137. 
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The  orders  in  question  were  not  merely  illegally  or  irregu- 
larly entered,  but  under  the  authority  of  the  cases  of  Millei' 
V.  Miller,  82  111.  463,  Marshall  v.  Rose,  86  id.  374,  and  the 
statute  relating  to  administration  of  estates,  (Kurd's  Stat. 
1881,  pp.  112,  113,)  there  was  an  entire  want  of  power  in 
the  probate  court,  ah  initio,  to  enter  the  orders  sought  to  be 
quashed  by  appellant.  Hence,  as  the  probate  court  exceeded 
its  power  or  jurisdiction,  the  writ  lies,  whether  appellant 
could  have  taken  an  appeal  from  those  orders  of  the  probate 
court  or  not.  Hyslop  v.  Finch,  99  111.  184;  Monroe  v.  Peo- 
ple, 102  id.  406. 

And  where  nothing  has  been  done  upon  the  assumed  valid- 
ity of  the  orders  in  question,  and  less  than  "five  years"  or 
"three  years"  have  intervened  between  the  entry  of  the  orders 
sought  to  be  quashed  and  the  filing  of  the  petition  for  the 
writ,  a  certiorari  at  common  law  will  lie.  Hyslop  v.  Finch, 
99  111.  171 ;  Miller  v.  Trustees,  88  id.  26. 

Messrs.  Ennis  &  Walker,  for  the  defendant  in  error: 

As  to  when  a  writ  of  certiorari  at  common  law  will  lie,  see 
Waite's  Practice  on  Common  Law  Certiorari ;  People  v.  Hill, 
53  N.  Y.  (8  Sick.)  547;  People  v.  Andreivs,  52  id;  (7  Sick.) 
445;  People  Y.  Stillwell,  19  id.  (5  Smith,)  531;  Trustees  y. 
School  Directors,  88  111.  100  ;  Otten  v.  Lehr,  68  id.  64;  Chicago 
and  Rock  Island  R.  R,  Co.  v.  Fell,  22  id.  333. 

If  the  court,  upon  a  hearing,  is  satisfied  that  the  writ  was 
improvidently  issued,  or  that  justice  and  equity  so  require,  it 
will  dismiss  the  writ.  Curtis  v.  Common  Council  of  Utica, 
45  How.  289 ;  People  v.  Mayor  of  New  York,  2  Hill,  9 ;  Same 
V.  Same,  5  Barb.  43. 

A  common  law  writ  of  certiorari  can  issue  to  the  inferior 
tribunals  and  jurisdictions  when  they  exceed  their  jurisdic- 
tion, and  in  case  where  they  proceed  illegally,  and  there  is 
no  appeal  or  other  mode  of  directly  reviewing  their  proceed- 
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ings.     Hyslop  v.  Finch,  99  111.  171 ;  People  v.  Williamson,  13 
id.  160;  Miller  v.  Trustees  of  Schools,  88  id.  26. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  petition  in  this  case  was  presented  by  Margaret  Ennis 
in  the  circuit  court,  and  was  for  a  common  law  writ  of  cer- 
tiorari, to  bring  before  that  court  certain  proceedings  had  in 
the  probate  court  of  Cook  county,  that  the  same,  on  inspec- 
tion, might  be  quashed  and  held  for  naught.  It  appears 
from  the  allegations  it  contains,  that  petitioner  was  lawfully 
married  to  James  Ennis,  since  deceased,  who  at  the  time  of 
his  death  left  him  surviving  petitioner,  his  widow,  and  nine 
children  by  a  former  marriage,  and  one  child  by  his  marriage 
with  petitioner,  all  of  whom  were  minors  at  the  time  of  his 
death,  except,  perhaps,  one  or  two  of  his  first  children,  and 
who  resided  with  him  and  constituted  a  part  of  his  family ; 
that  afterwards  such  proceedings  were  had  in  the  probate 
court  that  letters  of  administration  were  granted  to  petitioner 
and  Lawrence  M.  Ennis,  and  on  appraisers  being  appointed, 
as  the  law  directs,  they  set  apart  the  "widow's  award,"  in 
value  $1960.  The  grievance  alleged  is,  that  subsequently, 
on  the  3d  day  of  June,  1881,  the  probate  court  "divided"  or 
"apportioned"  the  "widow's  award,"  giving  to  petitioner  and 
her  child  by  her  marriage  with  James  Ennis,  since  deceased, 
$750,  and  to  the  seven  minor  heirs  of  her  deceased  husband 
by  his  former  marriage,  $1210.  It  is  that  order  of  the  pro- 
bate court  so  entered  that  petitioner  seeks  to  have  quashed 
and  held  for  naught  in  this  proceeding.  It  is  thought  this 
can  not  be  done  on  a  common  law  writ  of  certiorari.  The 
proper  remedy  for  a  party  aggrieved  in  such  case  would  be 
on  appeal  to  the  circuit  court.  Undoubtedly  the  probate 
court  has  general  jurisdiction  in  all  matters  touching  the 
settlement  and  administration  of  the  estates  of  deceased  per- 
sons, and  orders  concerning  the  "widow's  award"  come  within 
6— 110  III. 
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the  scope  of  that  general,  jurisdiction.  It  is  not  necessary 
now  to  consider  whether  the  probate  court  proceeded  irregu- 
larly in  making  the  order  complained  of,  as  that  question 
can  not  be  adjudicated  in  this  proceeding.  The  law  is,  a 
common  law  writ  of  certiorari  will  only  lie  to  inferior  tri- 
bunals or  jurisdictions  in  cases  where  they  proceed  illegally, 
as  it  is  alleged  the  probate  court  did  in  this  instance,  where 
no  appeal  or  other  mode  of  directly  reviewing  their  proceed- 
ings is  provided  or  exists  under  the  law.  [Miller  v.  Trustees 
of  Schools,  8S  111.  26.)  In  cases  like  the  one  being  consid- 
ered, the  statute  has  expressly  given  a  remedy  for  any  error 
committed  by  the  probate  court,  by  an  appeal  to  the  circuit 
court,  as  this  court  has  decided  in  Ennis  v.  Ennis,  103  111.. 
95.  The  writ  of  certiorari  was  therefore  properly  quashed, 
as  was  done  by  the  circuit  court. 

The  errors  assigned  in  this  court  only  call  in  question  the 
decision  of  the  Appellate  Court  in  affirming  the  "final  order 
and  judgment  of  the  said  circuit  court  *  *  *  quashing 
the  common  law  writ  of  certiorari  issued,  and  dismissing  said 
appellant's  petition  therefor. "  It  will  be  perceived  the  errors 
assigned  are  not  broad  enough  to  embrace  the  question 
whether  the  circuit  court  erred  in  awarding  costs  against 
petitioner,  and  in  favor  of  Lawrence  M.  Ennis,  on  the  dis- 
missal of  her  petition,  and  the  correctness  of  that  order 
will  not  be  considered  in  this  court.  Petitioner  not  having 
assigned  it  as  error  in  this  court,  the  point  made  in  the  Ap- 
pellate Court  as  to  costs  may  be  deemed  to  have  been  waived 
in  this  court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


ISSJr.l  Young  V.  McCoNNELL.  83 

-■  > 

Syllabus.     Opinion  of  the  Court. 


Otto  Young 

V. 

Charles  H.  McConnell. 

Filed  at  Ottawa  May  19,  1884. 

1.  Ereok  WILL  NOT  ALWAYS  EEVEESE — as  to  giving  and  refusing  in- 
structions. The  refusal  of  a  proper  instruction  relating  to  a  collateral  issue, 
which,  if  given,  would  not  probably  have  induced  a  different  verdict,  affords 
no  ground  of  reversal,  as  such  error  works  no  prejudice. 

2.  This  court  will  not  reverse,  in  every  case  of  conflict  in  the  evidence, 
because  of  some  slight  error  in  giving  or  refusing  an  instruction.  When  the 
evidence  clearly  sustains  the  verdict,  this  court  never  reverses  for  error  in 
instructions. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

Mr.  A.  B.  Jenks,  and  Mr.  A.  S.  Trude,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

We  regard  it  as  unnecessary  to  consider  more  than  one 
assignment  of  error  in  this  case,  and  that  is,  whether  the 
court  below  should  have  given  defendant's  seventh  instruc- 
tion.    It  is  this : 

"If  the  jury  believe,  from  the  evidence,  that  either  the  wit- 
ness McConnell  or  the  witness  Clapp  has  willfully  testified 
falsely  as  to  any  material  fact,  then  they  may  disregard  his 
evidence  entirely,  except  when  it  is  corroborated  by  other  tes- 
timony." 

It  is  urged  that  it  is  correct,  and  it  was  error  to  refuse  it. 
It  related  to  a  collateral  and  not  to  the  main  issue  in  the 
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case.  The  question  then  arises,  whether  its  refusal  was  cal- 
culated to  have  injured  appellant.  If  it  is  not  apparent  that 
the  jury,  had  the  instruction  been  given,  would  have  reached 
a  different  verdict,  or  we  can  see  they  probably  would  have 
done  so,  we  are  unable  to  say  the  error  prejudiced  appellant. 
On  examining  the  evidence,  we  are  unable  to  believe  that 
the  result  would  have  been  different  had  it  been  given.  All 
persons  know,  without  being  instructed,  that  a  person  who 
testifies  falsely  to  a  material  fact  in  a  case  is  unworthy  of 
belief.  The  jury  would  know  that  any  portion  of  the  evi- 
dence which  was  corroborated  should  have  been  considered. 
The  Appellate  Court  has  found  the  facts,  and  if  they  are  true 
as  found,  (and  we  must  so  receive  them,)  the  jury  have  reached 
a  correct  conclusion,  independent  of  the  instruction.  Had 
the  Appellate  Court  believed  there  was  doubt  as  to  the  facts, 
or  that  the  witnesses  named  had  not  made  false  statements, 
the  judgment  would  no  doubt  have  been  reversed.  We  can 
not  consider  the  weight  of  the  evidence.  That  is  for  the  jury 
and  the  Appellate  Court.  We  are  not  prepared  to  adopt  a 
rule  that  we  will  reverse  in  every  case  of  conflict  in  the  evi- 
dence because  of  some  slight  error  in  giving  or  refusing  an 
instruction.  When  the  evidence  clearly  sustains  a  verdict, 
this  court  never  reverses  because  of  error  in  instructions,  and 
the  Appellate  Court  is  doubtless  governed  by  the  same  rule, 
as  it  is  required  by  the  law.  We  can  not  say  that  court  did 
not  so  act  in  this  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Henry  S.  Austin 

V. 

HiLLERY  Dufour  et  al.  % 

Filed  at  Ottawa  May  19,  1884. 

1.  Peactice — after  reversal  and  remanding  order.  If  either  party  de- 
sires to  prosecute  a  case  further,  when  there  has  been  a  reversal  and  remand- 
ing order  by  an  appellate  court,  he  must  file  a  transcript  of  the  reversal  and 
remanding  order  in  the  trial  court  within  two  years  from  the  date  of  such 
remanding  order.  If  this  is  not  done  the  cause  will  be  deemed  as  aban- 
doned. 

2.  Samb— jurisdiction,  how  acquired  after  reversal.  By  the  filing  of  the 
transcript  of  the  reversal  of  a  judgment  and  remanding  order  in  the  trial 
court,  that  court  obtains  jurisdiction  of  the  subject  matter  of  the  suit.  But 
before  any  steps  can  be  taken  in  the  cause,  the  court  must  also  obtain  juris- 
diction over  the  person  of  the  adverse  party,  and  this,  in  the  absence  of  a 
voluntary  appearance,  can  only  be  done  by  giving  the  notice  required  by  sec- 
tion 84  of  the  Practice  act. 

3.  If,  on  the  filing  of  such  transcript  in  the  trial  court,  the  adverse  party 
appears  voluntarily,  and  submits  himself  to  the  jurisdiction  of  the  court,  this 
will  obviate  the  necessity  of  notice  to  him,  and  it  will  be  too  late  after  such 
appearance  to  object  to  the  want  of  service.  Neither  will  such  party  so  ap- 
pearing be  allowed  to  say  that  in  appearing  he  supposed  it  was  to  a  new  suit. 

4.  Appearance — binds  party  to  notice  of  all  that  is  in  the  record. 
One  who,  in  the  absence  of  fraud  or  imposition,  by  a  voluntary  appearance 
makes  himself  a  party  to  a  cause,  is  conclusively  presumed  to  have  notice  of 
everything  that  appears  of  record  in  such  suit. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  William  W.  Farwell,  Judge,  presiding. 

Mr.  Edward  J.  Hill,  for  the  appellant : 

The  cause,  as  it  came  back  from  the  Appellate  Court  on 
the  former  appeal,  has  not  been  reinstated.  It  has  been 
abandoned.     Haywood  v.  Collins,  60  111.  34:0. 

Under  the  decisions  it  was  formerly  not  necessary  to  rein- 
statement that  notice  should  be  given.  Murray  v.  Whittaker, 
17  111.  230 ;   Reaugh  v.  McConnell,  36  id.  375. 
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Brief  for  the  Appellees.     Opinion  of  the  Court. 

It  was  the  purpose  of  the  legislature  to  change  the  rule, 
hence  sections  84  and  85,  chapter  110,  of  the  Eevised  Stat- 
utes of  1874,  were  adopted.  The  notice  is  now  a  necessary 
step  to  reinstatement.  The  giving  of  the  notice  without  filing 
the  transcript  is  nugatory.     Heath  v.  Jones,   12  Bradw.  493. 

The  failure  to  give  such  notice  within  the  two  years,  as 
required  by  section  85,  brings  the  case  within  the  limitation, — 
that  is  to  say,  the  two  sections  must  be  construed  in  pari 
materia. 

Messrs.  Bisbee,  Ahrens  &  Decker,  for  the  appellees : 

The  reinstatement  of  a  case  in  the  court  below,  after  a 
reversal,  is  not  the  exercise  of  a  special  statutory  power.  It 
falls  within  the  scope  of  the  ordinary  powers  of  a  court  of 
general  jurisdiction,  and  as  the  court  below  found  in  its  de- 
cree that  the  court  had  jurisdiction  of  the  subject  matter  and 
of  the  parties,  the  ten  days'  notice  required  by  the  statute 
must  be  presumed  to  have  been  given.  Best  on  Presump- 
tions, 47;  Law  Lib.  sees.  52,  57. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  facts  material  to  an  understanding  of  the' legal  ques- 
tions involved  in  this  case,  so  far  as  they  affect  the  parties 
now-  before  the  court,  are  as  follows :  In  1879  Peter  Whaler 
filed  an  original  petition,  in  the  circuit  court  of  Cook  county, 
to  enforce  a  mechanic's  lien  against  certain  improved  lots  in 
Chicago,  making  Henry  S.  Austin  and  others,  parties.  Hillery 
and  Peter  Dufour,  and  Ebenezer  B.  Eowe,  filed  in  that  pro- 
ceeding an  intervening  petition.  There  was  a  decree  in  favor 
of  both  the  original  and  intervening'  petitioners.  On  appeal 
to  the  Appellate  Court,  the  decree  as  to  the  intervening  peti- 
tioners w^as  reversed,  on  the  ground  the  petition  and  proofs,  in 
a  certain  respect,  were  insufficient,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  opinion  of  that 
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court.  The  appeal  was  disposed  of  in  March,  1880,  and  a 
transcript  of  the  order  reversing  and  remanding  the  cause  was 
filed  in  the  circuit  court  of  Cook  county,  December  8,  1880, 
but  no  formal  order  reinstating  the  case  upon  the  docket  was 
entered  by  the  court  upon  the  filing  of  such  transcript,  as  is 
evidently  contemplated  by  the  81:th  section  of  the  Practice 
act.  It  appears,  however,  after  the  tiling  of  the  transcript, — 
to-wit,  on  the  22d  of  December,  18S0, — appellees  served  the 
appellant  with  notice  of  an  application  for  leave  to  amend 
the  intervening  petition ;  that  the  same  was  subsequently 
amended,  and  after  such  amendment  appellant  appeared  and 
pleaded  to  the  same,  and  upon  the  issues  being  made  up, 
there  was  a  rehearing  of  the  cause  upon  the  pleadings  and 
proofs,  and  a  decree  rendered  therein  upon  the  merits,  which 
has  been  affirmed  by  the  Appellate  Court,  and  the  appellant 
now  makes  the  point  he  was  not  personally  notified  of  the 
filing  of  the  transcript  of  the  remanding  order,  as  provided 
by  the  section  of  the  Practice  act  above  cited ;  and  this  is 
the  only  question  presented  by  the  record  which  we  deem  of 
sufficient  importance  to  notice,  and  even  as  to  this  there  can 
be  little,  if  any,  room  to  doubt. 

It  is  very  clear  that  by  the  S4th  section  of  the  Practice  act, 
if  either  party  desires  to  prosecute  a  case  further,  where  there 
has  been  a  reversal  and  remanding  order  by  an  appellate 
tribunal,  he  must  file  a  transcript  of  the  reversal  and  remand- 
ing order  in  the  trial  court  within  two  years  from  the  date 
of  such  remanding  order,  and  if  this  is  not  done,  the  cause 
will  be  deemed  abandoned.  By  the  filing  of  the  transcript  in 
the  trial  court  that  court  again  obtains  jurisdiction  over  the 
subject  matter  of  the  suit.  But  this  is  not  sufficient,  of  itself, 
to  authorize  the  court  to  proceed.  Before  any  steps  can  be 
taken  in  the  cause,  the  court  must  also  obtain  jurisdiction 
over  the  person  of  the  adverse  party,  and  this,  in  the  absence 
of  a  voluntary  appearance,  can  only  be  done  b}^  giving  the 
notice  required  by  the  section  of  the  statute  above  mentioned. 
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It  is  hardly  necessary  to  add,  unless  the  court  has  jurisdic- 
tion both  of  the  person  ancf  subject  matter  of  the  suit,  its 
proceedings  will  be  coram  non  judice, — or,  in  other  words, 
void.  So  it  would  have  been  in  this  case  if  appellant  had 
paid  no  attention  to  the  proceedings  in  the  circuit  court  after 
the  filing  of  the  remanding  order.  In  that  event  such  pro- 
ceedings, assuming  no  notice  was  given,  would  have  been 
wholly  inoperative  and  void  as  to  him.  But  he  did  not  see 
proper  to  adopt  this  course.  On  the  contrary,  he  appeared 
and  submitted  himself  to  the  jurisdiction  of  the  court,  which 
subserved  every  purpose  of  notice,  and  it  is  now,  as  in  any 
other  case  where  a  party  voluntarily  appears,  too  late  to 
object  to  the  want  of  service.  Nor  can  the  appellant  be 
heard  to  say,  as  he  does,  that  in  appearing  in  the  case  after 
it  was  remanded,  in  the  manner  we  have  seen,  he  supposed 
he  was  appearing  to  a  new  suit.  One  who,  in  the  absence  of 
fraud  or  imposition,  by  a  voluntary  appearance  makes  him- 
self a  party  to  a  cause,  is  conclusively  presumed  to  have 
notice  of  everything  that  appears  of  record  in  such  suit,  and 
it  is  clear  a  mere  inspection  of  the  record  in  this  case  would 
have  fully  apprised  appellant  of  the  fact  that  the  proceedings, 
after  the  filing  of  the  remanding  order,  were  but  a  continua- 
tion of  the  original  suit.  There  is  nothing  in  Hayivood  v. 
Collins,  60  111.  340,  that  conflicts  with  the  views  here  pre- 
sented. 

No  reason  is  perceived  why  the  decree  in  the  case  should 
be  disturbed,  and  we  are  of  opinion  the  Appellate  Court  prop- 
erly af&rmed  it. 

Judgment  affirmed. 
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The  Chicago  and  Evanston  Kailroad  Company 

V. 

August  Dresel. 

Filed  at  Ottawa  May  19,  1884. 

1.  Eminent  domain — loss  of  profits  in  business  on  the  premises — as 
an  element  of  damages.  On  an  application  to  condemn  for  a  right  of  way 
for  a  railroad,  a  part  of  four  lots,  held  by  the  defendant  under  a  lease,  which 
leasehold  lots  were  occupied  by  the  defendant  in  connection  with  adjacent 
lots,  of  which  he  was  the  absolute  owner,  and  which  were  used  in  carrying 
on  an  extensive  hot-bed  sj'stem  of  flower-gardening,  the  court  instructed  the 
jury  that  there  could  be  no  recovery  for  loss  of  business  or  loss  of  profits: 
Held,  that  the  instruction  was  correct. 

2.  Same — of  the  proper  basis  for. damages,  where  a  part  of  the  prem- 
ises are  held  under  lease,  and  the  residue  in  fee.  A  person  occupied  four- 
teen lots  in  a  certain  block  in  carrying  on  the  business  of  flower-gardening, 
as  one  ti'act,  or  as  an  entirety,  holding  four  of  them  under  a  lease  for  two 
years,  and  owning  the  other  ten,  and  a  railway  company  sought  to  take  a 
portion  of  the  leasehold  property  for  a  right  of  way.  It  was  field,  if  by  so 
doing  the  market  value  of  the  whole  tract  was  lessened  during  the  two  years 
the  lease  had  to  run,  the  owner  and  occupant  ought  to  be  allowed  damages 
to  the  extent  that  the  market  value  of  the  entire  property  was  thereby  depre- 
ciated. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
KicHARD  Prendergast,  Juclgc,  presiding. 

Mr.  E.  Walker,  and  Mr.  F.  J.  Loesch,  for  the  appellant : 

The  loss  of  business  and  of  profits  derived  from  the  use 
of  the  land  is  not  a  proper  element  of  damages.  Booker  v. 
Venice  and  Carondelet  Ry.  Co.  101  111.  333 ;  Jerseyville  and 
Southeastern  Ry.  Co.  v.  Walsh,  106  id.  253. 

Messrs.  Beam  &  Cook,  for  the  appellee : 

Evidence  as  to  the  amount  of  traffic  is  legitimate  to  show 
the  extent  of  the  use  the  lots  would  be  subjected  in  the  opera- 
tion of  the  road,  as  affecting  the  question  of  depreciation  of 
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value.  Lake  SJtore  and  Michigan  Southern  Ry.  Co.  v.  Chicago 
and  Western  Indiana  R.  R.  Co.  100  111.  21. 

As  to  the  proper  measure  of  damages,  and  the  evidence 
proper  to  show  the  same,  see  Keithshurg  and  Eastern  R.  R. 
Co.  V.  Henry,  79  111.  292 ;  Chicago  and  Iowa  R.  R.  Co.  v. 
Hopkins  et  al.  90  id.  322 ;  St.  Louis,  Jerseyville  and  Spring- 
field R.  R.  Co.  V.  Kirhy,  104  id.  315. 

The  personal  examination  of  the  premises  by  the  jury  is 
in  the  nature  of  evidence,  and  the  facts  thus  learned  may 
have  fully  justified  the  verdict.  Chicago  and  Iowa  R.  R.  Co. 
V.  Hopkins  et  al.  90  111.  322 ;  Peoria  and  Farmington  Ry.  Co. 
V.  Barnum,  107  id.  160. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Appellee,  Dresel  was  in  the  possession  of  lots  2  to  15, 
inclusive,  in  sub-block  10,  subdivision  of  block  13,  in  Shef- 
field's addition  to  Chicago.  Lots  2  to  9  were  held  under  a 
lease  which  expires  July  1,  1885.  Lots  10  to  15  were  owned 
in  fee  by  appellee.  The  lots  2  to  15,  inclusive,  have  been 
occupied  and  cultivated  by  appellee  as  an  entirety,  within 
one  inclosure,  since  1870.  The  fee  to  lots  2  to  5,  inclusive, 
was  in  appellant,  having  been  purchased  of  appellee's  land- 
lord, Lewis,  pending  the  proceedings.  The  appellant,  by  its 
amended  petition,  undertook  to  condemn  only  so  much  of 
Dresel's  leasehold  interest  in  lots  2  to  5  as  is  contained  in  a 
triangular  piece  shown  on  the  map,  and  being  about  one-fifth 
of  the  area  of  the  four  lots.  Appellee,  upon  the  lots  2  to 
15,  was  carrying  on  an  extensive  hot-bed  system  of  flower- 
gardening.  His  residence,  barns,  sheds,  etc.,  are  upon  lots 
14  and  15.  The  jury,  on  the  evidence  introduced,  and  upon 
a  personal  examination  of  the  premises,  awarded  appellee 
$1500  as  compensation  for  all  damages  resulting  by  reason 
of  the  taking  of  that  part  of  the  leasehold  heretofore  men- 
tioned. 
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It  is  claimed  that  the  court  erred  in  permitting  evidence 
to  go  to  the  jury  in  regard  to  the  profits  to  be  derived  from 
the  land  in  question.  We  do  not  understand  that  evidence 
of  this  character  was  admitted  by  the  court.  When  appellee 
was  on  the  stand  as  a  witness,  the  court,  at  the  request  of 
counsel  for  appellant,  ruled  that  "all  evidence  as  to  the 
amount  of  work  that  could  be  done  on  the  property,  and  all 
evidence  of  the  probable  profits  from  the  business,  is  excluded 
from  the  consideration  of  the  jury."  There  may  be  some 
answers  to  questions  propounded  to  the  witnesses  Harding 
and  Donovan  which  might,  without  close  examination  of  the 
entire  evidence  of  the  two  witnesses,  indicate  that  the  court 
had  not  adhered  strictly  to  the  rule  announced ;  but  after  a 
careful  examination  of  the  evidence  we  think  the  rule  was 
substantially  observed,  and  no  testimony  was  admitted  by 
the  court  on  this  branch  of  the  case  which  conflicted  with 
the  rule,  or  which  could  prejudice  appellant. 

But  it  is  said  the  court  erred  in  refusing  the  first  and  fourth 
instructions  asked  by  appellant.  The  first  was  modified  by 
striking  out  the  latter  portion,  which  related  to  the  amount 
of  business  which  could  be  done  on  the  premises,  etc.,  and 
given  as  modified.  The  fourth,  which  was  refused,  related 
to  the  same  subject.  The  court,  however,  gave  instruction 
No.  5,  which  covered  the  whole  subject  in  fewer  words,  and 
in  a  more  concise  form,  as  follows  :  "The  jury  are  instructed 
that  there  can  be  no  recovery  for  loss  of  business  or  loss  of 
profits."  This  instruction  obviated  the  objection  made  to 
the  decision  of  the  court  on  the  two  instructions  mentioned. 

It  is  also  claimed  by  appellant  that  the  court  erred  in  giv- 
ing instructions  one  and  two,  on  behalf  of  appellee.  The 
complaint  is,  that  the  jury  were,  in  substance,  directed,  that 
if  by  virtue  of  the  lease  of  certain  lots,  and  Dresel's  owner- 
ship of  certain  other  lots  in  block  10,  he  is  entitled  to  the 
exclusive  use  and  enjoyment  of  these  lots  and  improvements 
thereon,  as  one  entire  tract  or  parcel,  until  the  expiration  of 
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the  lease,  and  if  said  tract,  in  its  present  condition,  has  a 
special  capacity,  as  an  entirety,  for  the  purposes  of  flower- 
gardening,  and  as  an  entirety  is  devoted  to  such  purpose, 
and  if  the  value  of  such  tract,  for  the  residue  of  the  leasehold 
term,  will  be  depreciated  and  lessened  by  the  taking  of  the 
portion  of  said  land  proposed  to  be  taken,  then  Dresel  is  en- 
titled to  recover  a  sum  equal  to  such  depreciation  of  value. 
We  perceive  no  valid  objection  to  the  instruction.  As  before 
observed,  appellee  occupied  the  fourteen  lots  as  one  tract  of 
land,  as  an  entirety.  He  owned  a  portion  of  the  lots,  and 
held  the  others  under  a  lease.  Appellant  proposed  to  take 
a  portion  of  the  lots  held  by  the  lease.  If  by  so  doing  the 
market  value  of  the  whole  tract  was  lessened  during  the  two 
years  which  appellee  had  the  right  to  hold  and  use  the  same, 
to  that  extent  he  was  damaged,  and  while  no  part  of  the  lots 
he  owned  in  fee  was  taken,  still,  by  the  taking,  as  his  prop- 
erty held  in  fee  and  by  lease  was  damaged,  he,  in  justice, 
ought  to  be  entitled  to  recover  so  far  as  the  market  value  of 
his  property  was  depreciated. 

It  is  also  urged  that  the  damages  allowed  are  excessive. 
The  evidence  upon  the  question  of  damages  is  conflicting. 
Some  of  the  witnesses  place  the  amount  much  higher  than 
the  jury  agreed  upon,  while  others  place  it  lower.  The  jury 
heard  all  the  evidence,  and  made  a  personal  examination  of 
the  premises,  and  we  are  not  prepared  to  say  that  the  amount 
allowed  is  so  excessive  as  to  justify  us,  on  appeal,  to  inter- 
fere. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Highway  Commissioners 

V. 

The  Board  of  Supervisors  of  McHenry  County. 

Filed  at  Ottawa  May  19,  1884. 

1.  EoADS  AND  BEIDGES — county  aid  in  building  bridges  on  demand 
of  a  town — conditions  to  fix  liability  of  the  county — the  statute  construed. 
The  110th  section  of  the  Eoad  and  Bridge  law  of  1879  does  not  authorize  the 
county  board  to  pay  one-half  the  cost  of  bridges  already  built  and  paid  for 
by  towns,  without  reference  to  the  requirements  of  that  section. 

2.  In  order  to  entitle  the  commissioners  of  highways  of  a  town  to  demand 
of  the  county  board  to  pay  one-half  of  the  cost  of  a  bridge,  they  must  proceed 
and  act  under  section  110  of  the  Road  and  Bridge  law  of  1879.  To  hold 
the  county  liable,  the  commissioners  should,  on  ascertaining  the  cost  of  the 
bridge,  have  applied  to  the  county  board  for  aid  before  proceeding  to  build 
the  bridge.  If  they  proceed  under  section  111,  and  call  an  election,  and  vote 
to  issue  town  bonds  sufficient  to  raise  money  enough  to  build  the  bridge,  this 
will  show  that  the  town  has  acted  without  the  intention  of  calling  on  the 
county  for  aid. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McHenry  county ;  the  Hon.  Charles  Kellum,  Judge,  pre- 
siding. 

Mr.  William  Barge,  and  Mr.  B.  N.  Smith,  for  the  appel- 
lants : 

This  case,  in  every  material  respect,  is  like  that  of  People 
ex  rel.  v.  Supervisors,  100  111.  640,  where  it  is  held  that  the 
county  board  has  no  discretion,  in  a  proper  case,  under  sec- 
tion 110  of  the  Eoad  and  Bridge  law  of  1879.  The  com- 
missioners having  the  discretion  to  say  whether  a  bridge  is 
necessary,  it  follows  they  have  the  power  to  determine  the 
kind  and  cost  of  the  bridge,  and  also  whether  its  construction 
will  be  an  unreasonable  burden  on  the  town.  If  charged 
with  this  discretion,  their  judgment  can  not  be  reviewed. 
Brush  V.  Carhondale,  78  111.  74 ;    Eyman  et  at.  v.  People,   1 
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Gilm.  4;    Garlinghouse  v.  Jacobs  et  al.   29  N.  Y.  297;    King- 
man et  al.  V.  County  Commissioners,  6  Cush.  306. 

That  tlie}^  are  required  to  settle  the  character  and  cost  of 
the  bridge,  follows  from  their  being  required  to  determine 
whether  its  cost  "will  be  more  than  can  be  raised  in  one  year 
by  ordinary  taxes  for  bridge  purposes,"  and  without  fixing 
the  cost  they  can  not  decide  that  the  burden  will  be  unrea- 
sonable. 

Mr.  Ira  E.  Curtis,  Mr.  A.  B.  Coon,  Mr.  T.  D.  Murphy, 
and  Mr.  E.  D.  Murphy,  for  the  appellees: 

The  evidence  is  such  that  the  trial  court  must  have  found, 
under  the  mandate  of  the  Appellate  Court,  that  the  bridge 
in  question  was  built  under  section  111  of  the  act  of  1879, 
instead  of  under  section  110. 

In  this  case,  where  the  money  had  all  been  expended  before 
the  petition  was  presented,  how  could  the  funds  then  to  be 
raised  be  expended  by  and  under  the  joint  control,  or  any 
unexpended  surplus  be  paid  back  into  the  county  treasury  ? 

We  contend  that  under  any  possible  view  that  can  be  taken 
under  the  decision  of  the  Supreme  Court  in  People  ex  rel.  v. 
Board  of  Supervisors,  100  111.  640,  referred  to  by  appellants' 
counsel,  it  is  at  least  doubtful  if  the  relators  have  clearly 
brought  themselves  within  and  under  said  section  110.  If 
that  be  so,  according  to  every  principle  of  law  governing 
mandamus  proceedings  the  peremptory  writ  of  mandamus 
asked  for  should  have  been  denied,  and  the  proceedings  dis- 
missed at  the  costs  of  the  relators,  by  the  court  below%  and 
in  so  doing  we  claim  there  was  no  error  for  which  said  judg- 
ments of  the  court  below  and  of  the  Appellate  Court  should 
be  reversed  in  this  court.  People  v.  Railroad  Co.  55  111.  95; 
Commissioners  of  Highivays  v.  Bank,  QQ  id.  339 ;  People  v. 
City  of  Elgin,  id.  507;  People  v.  Klokke,  92  id.  104;  People 
ex  rel.  v.  Dulaney,  96  id.  503  ;  People  ex  rel.  v.  Johnson,  100 
id.  537. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellants  filed  in  the  McHenry  circuit  court  a  petition 
for  a  writ  of  mandamus,  against  the  county  board,  to  compel 
it  to  appropriate  $4100,  the  half  of  the  cost  of  constructing 
a  bridge  across  Fox  river,  in  the  town  of  McHenry.  On  a 
hearing,  the  relief  was  refused,  and  the  petition  dismissed. 
The  case  was  thereupon  removed  to  and  heard  in  the  Appel- 
late Court  for  the  Second  District,  where  the  judgment  of  the 
circuit  court  was  affirmed,  and  the  case  is  brought  to  this 
court  by  appeal. 

Appellants  claim  that  the  proceeding  is  under  the  110th 
section  of  the  Road  and  Bridge  law.  (Sess.  Laws  1879,  p. 
281.)  It  provides,  that  when  it  shall  be  necessary  to  con- 
struct a  bridge  in  any  town  where  it  would  be  an  unreason- 
able burthen  to  it,  and  the  cost  of  which  will  be  more  than 
can  be  raised  in  one  year  by  ordinary  taxes  for  bridge  pur- 
poses in  such  town,  the  commissioners  of  highways  desiring 
to  build  such  bridge  shall  present  a  petition  to  the  county 
board  of  the  county  in  which  such  town  is  situated,  praying 
for  an  appropriation  to  aid  in  building  such  bridge,  and  the 
board  shall,  when  one-half  of  the  necessary  funds  have  been 
provided  by  such  town,  appropriate  the  other  half :  ''Pro- 
vided, all  unexpended  surplus  of  any  appropriation  that  may 
be  granted  by  the  county  under  the  provisions  of  this  section 
shall  be  paid  back  into  the  treasury.  And  all  funds  provided 
to  be  raised  under  this  section  shall  be  expended  by  and 
under  the  joint  control  of  the  commissioners  of  highways  of 
the  town  asking  such  aid,  and  two  persons  appointed  by  the 
county  board  granting  the  same." 

The  110th  section  does  not  authorize  the  county  board  to 
pay  one-half  the  cost  of  bridges  already  built  and  paid  for  by 
towns,  without  reference  to  the  requirements  of  that  section. 
In  this  case  it  does  not  appear  that  the  town  authorities  did 
anything  under  that  section,  but  built  and  paid  for  the  bridge 
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out  of  funds  provided  by  the  town.  To  have  rendered  the 
county  liable  the  commissioners  should,  on  ascertaining  the 
cost  of  the  bridge,  have  applied  to  the  county  board  for  aid 
before  proceeding  to  build  the  bridge.  This  the  statute  re- 
quires. The  towns  may  borrow  money  to  build  such  a  bridge, 
under  the  power  granted  by  the  111th  section.  From  what 
appears  in  the  record  the  commissioners  seem  to  have  acted 
under  that  section,  as  they  complied  with  its  requirements  in 
voting  to  issue  bonds  to  raise  money  to  build  the  bridge. 
Not  only  so,  but  the  election  was  held,  and  the  vote  was  to 
issue  $7500  of  bonds,  when  it  was  intended  to  build  a  bridge 
to  cost  no  more  than  $8000.  From  this  action  of  the  town 
it  is  manifest  the  town  acted  without  the  intention  of  com- 
pelling the  county  to  furnish  aid  for  the  purpose.  In  fact 
there  is  no  act  which  shows  any  intention  of  looking  to  the 
county  for  such  aid. 

The  circuit  court  committed  no  error  in  refusing  the  relief, 
nor  did  the  Appellate  Court  in  affirming  its  judgment.  The 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Clara  H.  Bangs  et  al. 

V. 

John  J.  Brown  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  ApPEAii — whether  a  freehold  involved — in  partition.  A  freehold  is 
involved  in  a  proceeding  for  the  partition  of  land,  and  the  Appellate  Court 
has  no  jurisdiction  of  an  appeal  taken  from  a  decree  in  such  a  proceeding. 

2.  Jurisdiction — want  of  jurisdiction — awarding  costs.  Although  the 
Appellate  Court  has  no  jurisdiction  of  an  appeal  in  a  case  involving  a  free- 
hold, it  may  enter  an  order  dismissing  the  same,  and  as  an  incident  of  such 
power  it  may  award  costs  on  a  dismissal. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  S.  M.  Millard,  for  the  appellants,  to  show  that  a  free- 
hold is  not  involved  in  a  suit  for  partition,  cited  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Watson,  105  111.  217. 

Neither  in  the  original  nor  cross-bill  is  a  freehold  involved. 
Hutchinson  v.  Howe,  100  111.  11 ;  Richards  v.  People,  id.  424; 
Galbraith  v.  Plasters,  101  id.  444;  Chicago  Theological  Semi- 
nary v.  Gage,  103  id.  176;   Conkey  v.  Knight,  104  id.  337. 

Messrs.  Hutchinson  &  Partridge,  for  the  appellees : 

In  all  partition  suits  a  freehold  is  involved.     Carter  et  al. 

V.  Penn,  99  111.  390.     See,  also.  Theological  Seminary  v.  Gage, 

103  id.  180. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  an  order  of  the 
Appellate  Court  for  the  First  District,  dismissing  an  appeal 
from  a  decree  of  the  Superior  Court  of  Cook  county,  in  a 
partition  proceeding,  on  the  ground  the  Appellate  Court  had 
no  jurisdiction  in  such  case.  The  action  of  the  Appellate 
Court  is  based  upon  the  legal  hypothesis  a  freehold  is  neces- 
sarily involved  in  a  proceeding  for  partition,  and  it  was  there- 
fore held  the  appeal  should  have  been  taken  directly  to  this 
court.  The  ruling  of  the  court  in  this  respect  presents  the 
main  question  for  determination. 

The  question  is  not  a  new  one  in  this  court.  The  case  of 
Carter  et  al.  v.  Penn,  99  111.  390,  expressly  holds  that  a  free- 
hold is  involved  in  a  partition  proceeding,  and  the  rule  laid 
down  in  that  case  must  govern  this.  Counsel  for  appellants, 
however,  claims  that  under  the  rule,  as  laid  down  in  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Watson,  105  111.  217, 
which  is  a  later  case,  a  freehold  is  not  involved  in  this  case. 

It  was  there  said  :     "A  freehold  is  never  involved,  ^yithin  the 
7—110  III. 
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meaning  of  the  statute,  except  when  the  primary  object  of 
the  suit  is  the  recovery  of  a  freehold  estate,  the  title  whereof 
is  directly  put  in  issue,  and  where  the  suit,  if  prosecuted  to  a 
final  determination,  will,  by  virtue  of  the  judgment  or  decree 
rendered  therein,  as  between  the  parties,  result  in  one  gaining 
and  the  other  losing  the  estate." 

We  perceive  nothing  in  the  language  here  cited  that  at  all 
conflicts  with  what  is  said  in  the  Carter-Penn  case,  and  there 
was  certainly  no  intention  of  modifying  the  rule  as  announced 
in  the  latter  case,  nor  does  the  language  used  in  the  Watson 
case  have  that  effect.  Under  the  rule,  as  stated  in  the  Wat- 
son case,  we  think  it  clear  every  partition  suit  necessarily  in- 
volves a  freehold.  In  addition  to  the  fact  that  the  parties 
are  bound  to  set  forth  and  prove  their  titles  and  respective 
interests,  each  co-tenant,  upon  a  partition  being  effected, 
loses  his  title  and  interest  in  every  part  of  the  land  divided 
except  the  parcel  assigned  to  himself,  and  as  to  that  he  be- 
comes the  sole  and  exclusive  owner.  Of  course  in  this  pro- 
cess, by  which  one  of  the  co-tenants  acquires  an  exclusive 
interest  in  a  specific  part  of  the  partitioned  premises,  the 
others  must  necessarily  lose  what  he  gains.  If,  on  the  other 
hand,  the  land  itself  can  not  be  partitioned,  and  a  sale  is 
ordered,  in  that  event  all  the  co-tenants  will  necessarily  lose 
their  estate  or  title  in  the  subject  of  partition,  but  will  receive, 
as  an  equivalent  for  it,  its  value  in  money.  Thus  it  will  be 
seen,  every  partition  suit,  whatever  may  be  the  state  of  the 
title,  provided  the  subject  of  partition  is  a  freehold  estate, 
will  necessarily  involve  a  freehold. 

It  is  also  claimed  the  Appellate  Court  erred  in  entering  a 
decree  against  appellants  for  costs  on  dismissal  of  the  appeal. 
While  the  Appellate  Court  had  no  jurisdiction  to  entertain 
the  appeal,  yet  it  clearly  had  power  and  jurisdiction  to  enter 
an  order  dismissing  it,  and  we  are  of  opinion,  as  an  incident 
of  such  power,  it  was  authorized  to  award  costs,  as  it  did. 

The  judgment  will  be  affirmed.  Mg,r^e„t  affirmed. 
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Joseph  Peacock 

V. 

John  Carnes  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Setting  aside  tax  sale — upon  terms.  On  bill  in  chancery  to  set 
aside  a  tax  sale  of  land,  the  complainant  must  do  equity;  and  if  the  purchaser 
at  a  tax  sale,  by  his  purchase,  has  discharged  the  lien  of  taxes  upon  the  com- 
plainant's land,  the  court  will  require  the  money  paid  to  discharge  such  lien, 
to  be  refunded,  with  interest,  as  a  condition  to  granting  the  relief  sought. 

2.  Same — as  to  evidence  of  amount  of  taxes  due.  A  judgment  of  the 
county  court,  in  1878,  against  certain  lots  for  taxes  due  thereon,  in  which 
judgment  are  included  city  taxes  on  the  premises  for  the  years  1873  and 
1874,  is  sufficient  evidence,  on  a  bill  to  .set  aside  a  sale  of  the  lots  made  un- 
der a  subsequent  judgment,  that  such  taxes  were  due,  and  of  their  amount. 

3.  Preserving  the  evidence — in  chancery — certificate  of  evidence — 
findings  in  the  decree.  A  decree  setting  aside  a  tax  sale  of  lots  for  taxes, 
and  requiring  the  complainant  to  refund  the  taxes  paid  by  the  purchaser, 
found  the  amount  of  city  taxes  for  the  years  1873  and  1874.  The  certificate 
of  evidence  stated  that  it  contained  all  the  evidence  heard,  but  did  not  em- 
brace these  taxes.  It  also  showed  that  certified  copies  of  the  judgment  and 
sale  for  the  city  taxes  of  those  years,  etc.,  were  given  in  evidence,  and  yet 
neither  of  these  copies  was  preserved  in  the  certificate:  Held,  that  as  the 
certificate,  taken  as  a  whole,  showed  it  did  not  contain  all  the  evidence,  this 
court  could  not  say  the  findings  in  the  decree  were  not  sustained  by  the  proofs. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  and  Mr.  George  L.  Thatcher, 
for  the  appellant. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

In  this  case  Joseph  Peacock  filed  his  bill  for  a  perpetual 
injunction  against  the  county  clerk  of  Cook  county,  to  restrain 
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him  from  issuing  a  tax  deed  upon  tax  certificates  of  sale  held 
by  John  Carnes.  The  bill  alleges  that  the  tax  certificates 
describe  the  property  sold  as  lots  10,  11  and  12,  block  107, 
school  section  addition  to  Chicago,  and  that  the  county  clerk 
threatened  and  insisted  that  upon  such  certificates  he  would 
issue  a  tax  deed,  convejdng  property  owned  by  complainant, 
of  the  following  description:  lots  10,  11  and  12,  in  Stowell's 
subdivision  of  blocks  106  and  107,  school  section  addition  to 
Chicago.  The  court  decreed  the  relief  sought,  upon  the  con- 
dition of  the  payment  of  $4839.36,  (the  amount,  with  interest, 
of  the  bid  at  the  tax  sale,)  which  amount  had  been  applied 
to  the  payment  of  the  taxes  and  penalties  due  and  delinquent 
upon  the  last  described  lots,  owned  by  complainant.  On 
appeal  to  the  Appellate  Court  for  the  First  District  the  decree 
was  affirmed,  and  complainant  appeals  to  this  court. 

It  is  insisted  that  the  condition  in  the  decree  is  erroneous. 
It  has  been  frequently  held  by  this  court,  in  applications  of 
this  character  in  a  court  of  equity  to  have  set  aside  tax  sales, 
that  the  complainant  must  do  equity,  and  if  the  purchaser 
at  tax  sale,  by  his  purchase,  has  discharged  the  lien  of  taxes 
upon  the  complainant's  land,  that  the  money  paid  to  dis- 
charge such  lien  should  be  refunded,  with  interest,  as  a  con- 
dition of  his  having  relief  in  a  court  of  equity.  [Moore  v. 
Wayman,  107  111.  192;  Reed  y.  Tyler,  56  id.  288;  Farwell 
V.  Harding,  96  id.  32 ;  Barnett  v.  Cline,  60  id.  205.)  The 
decree  found  all  the  facts,  which,  according  to  the  foregoing 
and  other  decisions,  made  it  a  proper  condition  of  the  relief 
granted  that  complainant  should  refund  to  defendant  Carnes 
the  taxes  upon  the  former's  land,  which  had  been  discharged 
by  the  tax  sale  to  Carnes. 

It  is  claimed,  further,  that  the  decree  is  not  sustained  as 
to  the  a^mount  of  taxes  which  it  requires  to  be  paid  as  the 
condition  of  relief.  The  tax  sale  was  made  on  October  11, 
1880,  under  a  judgment  on  a  return  of  lands  delinquent 
under  a  warrant  issued  for  the  collection  of  the  taxes  for  the 
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year  1879,  and  prior  years,  to  and  inclusive  of  the  year  1873. 
It  is  in  respect  of  the  city  taxes  of  Chicago  for  the  years  1873 
and  1874,  that  this  claim  is  made.  Although  the  decree  finds 
the  amount  of  the  city  taxes  for  those  years,  yet  there  is  a 
certificate  of  evidence  in  the  case  which  states  expressly  that 
it  contains  all  the  evidence  offered  or  given  on  the  hearing, 
and  the  city  taxes  for  those  years  are  not  embraced  in  the 
certificate,  therefore  it  is  said  the  certificate  of  evidence  must 
control,  and  it  does  not  warrant  the  finding  of  fact  by  the  de- 
cree of  the  amount  of  these  taxes  for  those  years,  so  that  as 
respects  those  taxes  the  decree  is  not  supported  by  the  proofs. 

It  appears  from  the  certificate  of  evidence  that  defendants 
offered  in  evidence  a  certified  copy  of  the  judgment,  and  sale 
under  the  warrant,  for  the  city  taxes  of  1873  and  1874,  and 
also  the  warrant  issued  for  the  taxes  of  1879,  and  previous 
years,  and  also  a  copy  of  the  judgment  and  order,  of  sale  on 
which  the  sale  in  question  took  place,  all  of  which  documents 
were  objected  to  by  complainant,  objections  overruled,  and 
exceptions  taken,  from  which  we  understand  these  documents 
were  in  evidence,  yet  neither  of  them  is  preserved  in  the 
certificate  of  evidence.  Hence,  although  the  certificate  does 
purport  to  contain  all  the  evidence,  it  appears  upon  its  whole 
showing  that  it  does  not, — that  from  some  cause  these  docu- 
ments were  not  preserved,  and  without  them  we  can  not  say 
that  the  findings  in  the  decree  were  not  sustained  by  the 
proofs.  Further,  there  was  in  evidence  the  judgment  for  the 
year  1878,  in  which  complainant's  lots  were  properly  de- 
scribed, and  in  that  judgment  were  included  these  taxes  for 
1873  and  1874,  and  under  it  the  lots  were  forfeited  for  said 
taxes,  and  the  amount  of  such  forfeiture,  including  said  taxes, 
was  brought  forward  and  included  in  the  sale  set  aside  by  the 
decree.  That  judgment  of  the  county  court" would  be  suffi- 
cient evidence  that  said  taxes  were  due,  and  of  their  amount. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Harriet  Miller 

V. 

The  Union  Central  Life  Insurance  Company. 
Filed  at  Ottawa  May  19,  1884. 

1.  AppEAii — reviewing  controverted  questions  of  fact — effect  of  affirm- 
ance hy  Appellate  Court.  Where  a  judgment  of  the  trial  court,  in  an  action 
of  assumpsit  upon  a  policy  of  life  insurance,  for  the  defendant,  is  affirmed  by 
the  Appellate  Court,  this  will  settle  all  controverted  questions  of  fact  against 
the  plaintiff,  and  this  court,  on  appeal,  can  not  assume  that  any  agent  of  the 
defendant  was  authorized  either  to  waive  a  forfeiture  already  accrued,  or  to 
make  a  renewal  contract  of  insurance. 

2.  Insueance — waiver  of  forfeiture — renewal  of  policy.  A  A^aiver  of  a 
right  presupposes  knowledge  of  the  right  waived,  and  is  not  to  be  inferred 
from  a  merely  negligent  act,  or  one  done  under  a  misapprehension  of  the 
real  condition  of  the  rights  of  the  parties  at  the  time;  and  a  renewal  contract 
of  insurance  necessarily  requires  the  continued  existence  of  that  which  is 
insured. 

3.  Same — life  insurance — payment  of  premium  after  death  of  the  as- 
sured. A  person  whose  life  was  insured,  on  demand  refused  to  pay  the  sec- 
ond annual  premium,  and  died  in  about  ten  days  after  default  in  payment. 
Two  days  after  the  death,  a  subordinate  agent  of  the  company,  and  friend  of 
the  assured,  being  ignorant  of  his  death,  paid  the  premium,  taking  the  insur- 
ance company's  receipt  renewing  the  policy.  On  learning  of  the  death  of  the 
assured,  the  friend  returned  the  receipt  to  the  company,  and  it  returned  the 
money  paid  by  him:  Held,  that  the  payment  by  such  friend,  which  was 
made,  and  received  by  the  company,  in  ignorance  of  the  fact  of  the  death  of 
the  assured,  could  then  amount  to  nothing,  and  that  the  party  to  whom  the 
policy  was  payable  acquired  no  rights  thereby. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county ;  the  Hon.  John  G.  Eogers,  Judge,  presiding. 

This  was  assumpsit,  on  a  policy  of  insurance  on  the  life  of 
George  W.  Miller,-for  $1000, — annual  premium  $56.24,  pay- 
able on  or  before  the  30th  of  November  in  each  year,  for  ten 
years.     The  amount  secured  by  the  policy,  in  the  event  of 
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the  death  of  the  assured,  was  payable  to  his  wife,  the  appel- 
lant.    The  following  clause  was  in  the  policy : 

"This  policy  is  issued  and  accepted  upon  the  express  con- 
ditions  and    agreements   contained  upon   the  back    hereof. 

Signed  November  22,  1880.  ^   ^ 

J.  Cochrane,  President.' 
"N.  W.  Harris,  Secretary." 

And  the  following  conditions  were  on  the  back  of  the 
policy : 

''Third — Premiums  shall  be  paid  on  days  same  become 
due,  at  office  of  defendant,  or  to  agent  holding  receipt  there- 
for, signed  by  the  president,  vice-president  or  secretary  of 
company,  no  agent  having  authority  to  extend  or  postpone 
time  of  payment  of  any  premium." 

''Eleventh — None  of  terms  of  policy  can  be  modified,  nor 
any  forfeiture  under  it  waived,  except  by  an  agreement  in 
writing,  by  president,  vice-president  or  secretary,  whose  au- 
thority for  this  purpose  shall  not  be  delegated. " 

"Poivers  of  agents. — Agents  not  authorized  to  make,  alter 
or  discharge  contracts,  waive  forfeitures,  or  bind  the  com- 
pany in  any  way.  The  company  may,  if  it  see  fit,  restore  a 
forfeited  policy  upon  a  new  application. " 

The  first  premium  was  paid  at  the  time  of  issuing  the 
policy.  The  second  premium  was  due  November  30,  1881. 
At  the  time  this  premium  was  due,  the  company  sent  an 
agent  to  the  assured,  with  a  renewal  receipt,  to  make  demand 
for  payment  of  the  premium.  This  agent  made  the  demand, 
and  Miller  refused  to  pay,  and  the  receipt  was  returned  to 
the  company.  Miller  died  on  the  10th  of  December,  1881. 
On  the  12th  of  December,  1881,  one  Farnham,  a  subordinate 
agent  of  the  company  and  friend  of  Miller,  being  ignorant  of 
the  death  of  Miller,  paid  a  part  of  the  last  installment  to  the 
company,  and  had  the  balance  charged  against  his  account 
on  the  books  of  the  company,  and  took  from  the  company 
the  following  receipt : 
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''Union  Central  Life  Insurance  Co.,  Cincinnati,  Ohio: 

"Eeceived  $56.24,  renewing  policy  21,386,  of  George  H. 
Miller,  from  the  30th  day  of  November,  1881,  to  November 
30,  1882.  This  payment,  if  made  when  overdue,  will  not  be 
valid  in  continuing  the  policy,  unless  the  party  insured  is  in 
good  health  at  the  time.  It  is  also  agreed  that  the  state- 
ments in  application,  and  for  the  revival  of  said  policy,  are 
true.  This  receipt  not  valid  unless  paid  in  cash,  and  coun- 
tersigned and  dated  the  day  of  payment. 
"By  E.  H.  Eddy,  Agent.  •  E.  S.  Marshall,  Secretary. 

"Paid  at  Chicago,  111.,  this  30tli  day  of  November,  1881. 

E.  H.  Eddy,  Agent. 
'^ Agents  are  not  authorized  to  sign  receipts  or  waive  forfeit- 
ures. " 

Farnham  retained  this  receipt  for  a  short  time,  and  having 
learned  that  Miller  was  dead  when  he  made  the  payment  to 
the  company,  he  returned  the  receipt  to  the  company,  and 
they  returned  the  money  to  him.  The  cause  was  tried  by  the 
court,  without  the  intervention  of  a  jury,  and  the  judgment 
was  for  the  defendant.  On  error  to  the  Appellate  Court  for 
the  First  District  this  judgment  was  affirmed.  This  appeal 
is  prosecuted  to  reverse  that  judgment. 

Mr.  Thomas  Morrison,  and  Mr.  John  L.  King,  for  the  ap- 
pellant : 

Payment  of  the  premium  by  Farnham  was  as  effectual  as 
if  Miller  had  paid  it  during  his  lifetime.  Burn  v.  Smith,  21 
Barb.  262;  Sandforcl  v.  McLean,  3  Paige,  117;  Tracey  v. 
Invin,  18  Wall.  549;  Bennett  v.  Hunter,  9  id.  326. 

The  act  of  the  company  in  accepting  payment  on  the  12th 
of  December,  1881,  is  conclusive  that  up  to  that  time  they 
had  elected  to  treat  the  policy  as  being  in  full  force  and  effect, 
and  that  up  to  that  time  they  had  not  elected  to  forfeit  the 
policy  for  non-payment  of  the  premium.  Chicago  Life  Ins. 
Co.  V.  Warner,  80  111.  410. 


{ 
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Any  act  showing  an  intention  to  waive  a  forfeiture  in  a 
policy  of  insurance  will  be  construed  to  be  a  waiver.  Boeher 
V.  Williamsburg  Ins.  Co.  35  N.  Y.  131. 

Conditions  in  a  lease  making  an  assignment  work  a  forfeit- 
ure, are  waived,  even  after  condition  broken,  by  the  lessor 
accepting  rent.     1  Smith's  Leading  Cases,  93. 

The  inclination  of  the  courts  is  to  give  every  act  or  decla- 
ration which  evinces  an  intention  to  overlook  the  breach,  the 
effect  of  a  waiver,  and  the  law  will  not  suffer  its  legal  effect 
to  be  varied  by  the  declaration  of  a  different  design.  Croft 
V.  Lumley,  5  E.  &.  B.  647. 

The  right  to  forfeit  is  waived  by  any  course  of  conduct 
inconsistent  with  the  intention  of  insisting  upon  a  forfeiture. 
Fry  on  Specific  Per.  sec.  745. 

The  condition  of  forfeiture  is  for  the  company's  benefit, 
solely,  and  a  waiver  of  a  strict  compliance  continues  the  ob- 
ligation. Mutual  Benefit  Life  Ins.  Co.  v.  Robertson,  59  111. 
127.     . 

A  condition  of  forfeiture  in  a  policy  of  insurance  may  be 
waived,  and  the  policy  continued,  after  the  happening  of  the 
event  which  might  have  worked  a  forfeiture,  by  any  act  by 
which  the  consent  of  the  company  might  be  inferred.  Sher- 
man V.  Niagara  Ins.  Co.  46  N.  Y.  526. 

Messrs.  Willard  &  Driggs,  for  the  appellee : 

.  Where  the  receipt  itself  expressly  stated  that  the  accept- 
ance of  an  overdue  premium  should  not  have  the  effect  of 
continuing  the  policy  unless  the  assured  was  at  the  time  in 
good  health,  and  in  point  of  fact  he  was  dangerously  ill,  it 
was  held  there  could  be  no  recovery.  May  on  Life  Insur- 
ance, (2d  ed.)  sec.  362. 

Eenewals,  like  an  original  policy,  are  clearly  only  for  the 
future  assurance  of  a  living  person.     Ibid.  sec.  353. 

A  payment  after  death  is  no  contract — there  is  no  consid- 
eration for  insurance,  no  mutuality.     Bliss  on  Insurance,  316. 
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There  can  be  no  valid  contract  for  the  insurance  of  the  life 
of  a  dead  man.     Bliss  on  Insurance,  sec.  355. 

Waiver  after  death  is  not  binding  upon  the  company.  Ibid. 
311. 

Where  payment  was  made,  and  the  company  received  it, 
and  gave  a  receipt  dated  as  of  the  date  the  premium  was  due, 
the  insured  being  dead  at  date  of  payment,  it  is  held  to  be 
no  waiver  of  the  right  of  forfeiture.     Ibid.  314. 

Each  payment  is  a  condition  precedent  to  the  continuance 
of  the  policy.  Application  is  invalid  if  founded  on  fraud  or 
mistake.  Payment  to  company's  agent  of  amount  due  for 
permit  to  assured  to  travel  in  a  locality  where  policy  forbids, 
after  death  of  assured,  is  not  a  waiver.  Hudson  v.  Knicker- 
bocker Ins.  Co.  28  N.  J.  Eq.  167;  Rochner  y.  Knickerbocker 
Ins.  Co.  63  N.  Y.  160. 

Waiver  must  be  made  intentionally,  and  with  knowledge  of 
the  circumstances,  even  if  made  by  the  company  and  not  a 
general  agent.     Bennecke  v.  Insurance,  Co.  105  U.  S.  355. 

Forfeiture  can  not  be  waived  by  an  agent  unless  there  is  a 
contract  to  that  end,  supported  by  a  sufficient  consideration, 
and  having  the  requisites  of  a  legal  contract  or  the  necessary 
elements  of  a  legal  estoppel.     Hayes  v.  Huston,  86  111.  486. 

A  waiver  of  forfeiture  can  not  be  inferred  from  acts  done 
by  the  company's  agent  in  ignorance  of  material  facts.  Rob- 
ertson V.  Metropolitan  Ins.  Co.  88  N.  Y.  531. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

No  question  of  law  was  raised  upon  the  trial  in  the  circuit 
court,  and  the  judgment  of  the  Appellate  Court,  affirming 
that  of  the  circuit  court,  conclusively  settles  all  questions  of 
controverted  fact  against  appellant.  (Edgerton  v.  Weaver 
et  al.  105  111.  43.)  We  are  not,  therefore,  authorized  to 
assume,  here,  either  that  there  was  a  payment  of  the  last 
installment  of  premium  due  at  the  date  of  the  death  of  the 
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assured,  or  a  waiver  of  the  forfeiture  resulting  from  the  failure 
to  make  that  payment.  We  can  not,  as  against  the  conclu- 
sions of  fact  settled  by  the  judgment  of  affirmance  of  the 
Appellate  Court,  assume  that  any  agent  of  the  appellant  was 
authorized  either  to  waive  a  forfeiture  already  accrued,  or  to 
make  a  renewal  contract  of  insurance.  A  waiver  presupposes 
knowledge  of  the  right  waived,  and  is  not  to  be  inferred  from 
a  purely  negligent  act,  or  one  done  under  a  misapprehension 
of  the  real  condition  of  the  rights  of  the  parties  at  the  time ; 
and  a  renewal  contract  of  insurance  necessarily  requires  the 
continued  existence  of  that  which  is  insured.  The  payment 
by  Farnham,  which  was  made  by  him  and  received  by  the 
company  in  ignorance  of  the  fact  that  Miller  was  then  dead, 
could,  then,  amount  to  nothing,  and  appellant  acquired  no 
rights  thereby. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Edward  J.  Hill  et  al, 

V. 

John  D.  Parsons  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Settlement — as  operating  to  cut  off  defences  known  prior  thereto. 
Where  notes  are  given  on  a  settlement  for  a  balance  found  to  be  due  the 
payee,  after  all  the  causes  of  set-off  and  other  claims  of  damage  by  delay 
have  arisen,  which  ai'e  fully  known  to  the  maker  when  he  gives  the  notes,  he 
will  be  precluded  from  urging  such  matters  of  set-off  or  recoupment  in 
defence  to  a  suit  upon  the  notes. 

2.  Measuee  of  damages— (ieZa?/  in  the  manufacture  of  books.  On  a 
failure  to  complete  the  work  on  books,  and  deliver  the  same  within  the  time 
agreed  upon,  it  is  not  admissible  to  prove,  on  the  question  of  damages,  from 
the  delay,  that  there  may  have  been  a  demand  for  the  books  had  they  been 
ready  at  the  proper  time.  If  the  party  for  whom  the  books  were  manufac- 
tured had  made  sales  of  books,  and  suffered  a  loss  of  profits  thereon  in  con- 
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sequence  of  the  delay  in  completing  the  work,  evidence  of  such  facts  would 
be  competent  on  the  question  of  damages. 

3.  Ekeor  will  not  always  reverse — exclusion  of  evidence.  Slight 
error  in  the  exclusion  of  evidence,  as,  when  its  admission  could  not  have 
changed  the  result,  is  no  ground  of  reversal. 

4.  Instructions  —  given  by  the  court  instead  of  those  asked  by  the 
parties.  Where  the  court  refuses  all  the  instnictions  asked  on  both  sides, 
and  on  its  own  motion  gives  others,  containing  all  the  law  involved  in  the 
case,  there  will  be  no  error  in  refusing  the  instructions  asked,  even  though 
they  contained  correct  propositions  of  law,  as  no  injury  could  result  in  such 
case. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  E.  S.  Williamson,  Judge,  presiding. 

Mr.  E.  J.  Hill,  for  the  appellants : 

The  court  erred  in  ignoring  the  testimony  as  to  defects 
in  the  books,  and  the  damages  arising  therefrom.  Peck  v. 
Breiver,  48  111.  54;  Burroughs  v.  Clancy,  53  id.  30. 

The  account  for  the  price  of  the  books  was  closed  by  prom- 
issory notes,  it  is  true,  but  does  this  show  a  settlement  of  all 
claims  and  differences  between  the  parties?  Waterman  v. 
Clark,  76  111.  428 ;  Ramsey  v.  Tally,  12  Bradw.  463. 

The  execution  of  a  promissory  note  is  not  evidence  of  a 
settlement  of  all  accounts  between  the  parties  prior  to  the 
date  of  the  note.  Ankeny  v.  Pierce,  Breese,  225  ;  Crahtree  v. 
Rowand,  33  111.  421 ;  White  v.  Jones,  38  id.  159  ;  Rosencrantz 
V.  Mason,  85  id.  262;  Phy  v.  Clark,  35  id.  37;  Eddie  v.  Ed- 
die, 61  id.  134;  Rayhurn  v.  Day,  27  id.  46;  Archibald  v. 
Argall,  53  id.  307 ;  Borchsenius  v.  Canutson,  100  id.  82. 

There  is  no  account  stated  here.  The  doctrine  of  account 
stated  has  no  application  except  between  merchant  and  mer- 
chant. 1  Greenleaf  on  Evidence,  sec.  197 ;  Miller  v.  Bruns, 
41  111.  293. 

The  testimony  as  to  the  damages  for  the  delay,  which  was 
offered,  should  have  been  received.  Ramsey  v.  Tully,  12 
Bradw.  463. 
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Mr.  Chas.  L.  E ASTON,  for  the  appellees : 

The  testimony  of  appellant  Hill,  when  he  attempted  to 
show  contracts  of  sales  without  producing  them,  they  being  in 
writing,  was  properly  excluded.  Priestly  v.  N.,  Q.  and  C.  R.  R. 
Co.  26  111.  205 ;  Olmstead  v.  Bitrke,  25  id.  86 ;  MoUne  Water 
Poiver  Co.  v.  Watriss,  10  Bradw.  159;  Sedgwick  on  Measure 
of  Damages,  chap.  24,  sec.  575 ;  1  Chitty's  Pleading,  397. 

Apj)ellees  insist  that  the  notes  upon  which  the  judgment 
was  obtained  are  evidence  of  an  account  stated  between  the 
parties,  and  it  is  incumbent  upon  the  appellants  to  show 
what  the  items  of  the  account  were,  and  that  some  one  or 
more  of  them  were  erroneous.  Phy  v.  Clark,  35  111.  377 ; 
White  V.  Jones,  38  id.  159;  Crabtree  v.  Rowand,  33  id.  421; 
Rosencrantz  v.  Mason,  85  id.  262  ;  Eddie  v.  Eddie,  61  id.  134  ; 
Niles  V.  Harmon,  80  id.  403 ;  Wickenkamp  v.  Wickenkamp, 
77  id.  94 ;  Morrison  v.  Smith,  81  id.  221 ;  Straiihher  v.  Mohler, 
80  id.  21 ;  Gore  v.  Campbell,  4  Bradw.  661 ;  Ritchie  v.  Cherist, 
8  id.  534;  Moline  Water  Power  Co.  v.  Watriss,  10  id.  159. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellees,  surviving  mem- 
bers of  the  firm  of  Weed,  Parsons  &  Co.,  against  Edward  J. 
Hill  and  Henry  S.  Austin,  upon  two  promissory  notes,  amount- 
ing in  the  aggregate  to  $1350,  and  interest  from  the  date  of 
the  notes.  These  notes,  with  others,  were  given  in  settlement 
of  an  account  between  the  firm  of  Weed,  Parsons  &  Co.  and 
appellant  Hill,  for  printing  and  binding  a  certain  number  of 
the  four  volumes  of  "Hill's  Illinois  Digest."  To  the  declara- 
tion the  defendants  pleaded,  first,  the  general  issue,  with  affi- 
davit of  merits ;  second,  set-off  as  to  volume  1,  for  delay,  etc., 
claiming  special  damages ;  third,  set-off  as  to  volume  2,  for 
delay,  etc.,  claiming  special  damages ;  fourth,  set-off  as  to 
volume  3,  for  delay,  etc.,  claiming  special  damages;  fifth, 
set-off  as  to  volume  4,  for  delay,  etc.,  claiming  special  dam- 
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ages ;  sixth,  set-off  for  delay,  etc.,  as  to  the  two  hundred  and 
eighty  sets  under  order  of  January  11,  1882,  claiming  special 
damages ;  seventh,  set-off  common  counts  for  money  had 
and  received,  etc.,  claiming,  specially,  the  payment  for  the 
five  hundred  and  fifty-nine  hours,  and  the  overcharge  above 
contract  price  of  thirty-three  cents  per  page  for  volumes  2, 
3  and  4;  and  eighth,  an  additional  plea  of  recoupment  for 
unskillful  workmanship,  and  damages  for  breach  of  implied 
warranty,  etc.,  claiming  special  damages.  On  a  trial  of  the 
cause  in  the  Superior  Court,  before  a  jury,  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiffs  for  the  full 
amount  of  the  notes  sued  upon,  and,  on  appeal,  that  judg- 
ment was  affirmed  in  the  Appellate  Court. 

As  to  the  delay  in  the  completion  of  the  w^ork,  complained 
of,  the  evidence  tended  to  prove  that  it  was  mainly  caused  by 
defendants'  failure  to  pay.  In  regard  to  the  overcharges  on 
volumes  2,  3  and  4  beyond  contract  price,  the  evidence  tends 
to  prove  that  a  new  agreement  w^as  made,  and  that  Hill 
agreed  to  pay  the  amount  claimed  as  an  overcharge, — and, 
indeed,  such  claim  of  set-off  was  met  with  testimony  which 
would  authorize  the  finding  of  the  jury.  But  in  addition  to 
the  evidence  alluded  to,  the  testimony  tended  to  establish,  to 
the  satisfaction  of  any  reasonable  jury,  that  the  notes  sued 
upon  were  given  in  settlement  of  a  balance  due  plaintiffs  after 
all  the  supposed  causes  of  set-off  had  arisen  in  favor  of  the 
defendant  Hill,  and  were  fully  known  to  him.  If  this  was 
the  case,  as  the  jury  were  authorized  to  believe,  and  so  found, 
from  the  evidence,  that  would  dispose  of  the  defence  attempted 
to  be  set  up  to  the  notes. 

But  it  is  insisted  the  court  erred  in  the  exclusion  of  certain 
evidence  offered  by  the  defendants  to  prove  damages  sus- 
tained on  account  of  a  failure  of  plaintiffs  to  complete  the 
work  on  the  books  within  the  time  agreed  upon.  The  fact 
that  there  may  have  been  a  demand  for  the  books  had  they 
been  ready  at  a  certain  time,  was  not  sufficient,  and  this 
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is  the  character  of  evidence  excluded  by  the  court.  If  de- 
fendants had  made  sales  of  books,  'and  suffered  a  loss  of 
profits  thereon  in  consequence  of  the  failure  of  the  plaintiffs 
to  complete  the  work  and  have  the  books  ready  for  delivery 
within  a  specified  time  fixed  by  the  contract,  evidence  of  such 
facts  was  competent  for  the  consideration  of  the  jury,  and 
upon  an  examination  of  the  record  it  will  be  found  that  the 
court  ruled  that  the  defendants  w^ere  entitled  to  introduce 
evidence  of  that  character.  If  the  defendants  had  orders  for 
books,  it  was  an  easy  matter  to  produce  them,  and  then  fol- 
low this  up  by  proving  that  in  consequence  of  a  failure  to 
receive  the  books  at  a  specified  time,  the.  sales  and  consequent 
profits  were  lost, — and  had  such  evidence  been  offered,  no 
doubt  it  would  have  been  admitted.  But  even  if  there  was 
slight  error  in  the  ruling  of  the  court  on  the  admission  of 
evidence,  it  would  not  be  sufficient  ground  to  reverse  the 
judgment,  as  we  are  satisfied,  if  all  the  evidence  offered  had 
been  admitted,  the  result  would  have  been  the  same. 

It  is  also  claimed  that  the  court  erred  in  the  instructions 
to  the  jury.  The  plaintiffs  requested  the  court  to  give  seven 
instructions  in  their  behalf,  and  the  defendants  requested  the 
court  to  give  eight  instructions  for  them.  The  court,  how- 
ever, refused  all  of  the  instructions  thus  presented,  and,  on 
its  own  motion,  gave  to  the  jury  three  carefully  prepared  in- 
structions, which  contained  all  the  law  involved  in  the  case. 
Whether  any  of  defendants'  instructions  contained  correct 
propositions  of  law  or  not,  is  not  a  material  inquiry  here,  as 
the  instructions  given  by  the  court  fairly  instructed  the  jury 
on  all  legal  questions  involved  in  the  case.  No  injury  was 
done  by  the  refusal  of  the  instructions  prepared  by  them. 

So  far  as  is  disclosed  by  the  record,  the  parties  have  had 
a  fair  trial,  and  we  perceive  no  error  in  the  record  for  which 
the  judgment  of  the  Appellate  Court  should  be  reversed.  It 
will  therefore  be  affirmed. 

Judgment  affirmed. 
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Thomas  Eichter 

V. 

William  Schroeder  et  al. 
Filed  at  Ottawa  May  19,  1884. 

Keceivership — care  as  to  expenses — over-payment  of  attorney's  fee. 
Funds  in  the  hands  of  a  court  for  administration  should  be  jealously  watched 
over,  to  guard  against  their  absorption  by  expenses  of  litigation.  The  court 
should  not  direct  a  receiver  to  pay  his  attorney,  for  his  professional  services 
and  outlays,  any  greater  sum  than  the  attorney  asks  in  his  petition;  and  it  is 
error  to  give  him  more  than  he  claims  he  ought  to  have. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Mr.  W.  B.  Cunningham,  and  Mr.  Adolph  Moses,  for  the 
appellant. 

Mr.  H.  H.  Anderson,  pro  se, 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

Thomas  Eichter  having  filed  his  bill  in  chancery,  against 
William  Schroeder  and  certain  insurance  companies,  to  en- 
force the  payment  to  him  of  insurance  moneys  claimed  to  be 
due  to  him  under  a  mortgage  made  by  Schroeder,  which 
provided  for  the  keeping  of  the  mortgaged  premises  insured, 
an  agreement  was  entered  into  between  the  parties  for  the 
appointment  of  a  receiver,  who  employed  H.  H.  Anderson, 
Esq.,  as  his  attorney,  to  institute  suits  against  the  insurance 
companies.  There  resulted  considerable  litigation,  and  Mr. 
Anderson  afterward  presented  his  petition  in  the  case  to  the 
court,  for  an  allowance  for  his  services.  Eeference  was  made 
to  a  master  to  inquire  into  the  value  of  the  services,  and  on 
report  made  the  court  entered  an  order  for  the  payment  to 
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Anderson  of  $1007.10,  which  order  was  affirmed  on  appeal 
to  the  Appellate  Court  for  the  First  District,  and  Eichter 
appeals  to  this  court. 

In  his  petition  the  petitioner  gives  a  statement,  in  detail,  of 
the  services  he  had  rendered,  concluding  as  follows :  "That 
petitioner  has  expended,  for  costs  and  expenses,  $150,  and 
prays  for  an  order  upon  said  receiver  to  pay  him  $650." 
Before  the  master  the  petitioner  gave  testimony,  as  follows : 
"My  net  outlay  is  $157.10.  I  ask  on  account  $650,  though  I 
think  I  am  entitled  to  more.  I  ought  to  be  paid  that  amount 
on  account."  And  on  cross-examination  he  says:  "I  have 
not  made  any  definite  charges  in  the  case.  I  simply  stated 
to  you  what  my  services  have  been,  and  I  intend  to  leave  it 
to  the  evidence  of  lawyers,  and  the  judgment  of  the  master 
and  court,  in  regard  to  what  my  services  have  been  worth. 
I  ought  to  have  the  money  I  paid  out,  and  $500  fees." 

Funds  in  the  hands  of  a  court  for  administration  should 
be  jealously  watched  over,  to  guard  against  their  absorption 
by  expenses  of  litigation.  Allowance  to  a  claimant  of  more 
than  he  thinks  he  ought  to  have,  and  more  than  he  asks  for, 
should  not,  we  think,  be  approved.  The  sum  of  $657.10, — 
the  petitioner's  own  measure  of  the  value  of  his  services, — is 
all,  in  our  opinion,  that  should  have  been  allowed,  although 
there  was  other  testimony  in  the  case  which  might  have  war- 
ranted the  allowance  of  as  large  a  sum  as  that  ordered  to  be 
paid. 

Appellant  makes  the  point  that  much  of  the  litigation 
which  arose  came  through  the  petitioner's  own  neglect,  and 
that  he  should  have  nothing  for  his  services.  Upon  an  ex- 
amination of  the  evidence  in  the  case  we  can  not  say  that  it 
sustains  this  point  made  by  appellant,  and  we  are  satisfied 
with  the  finding  below  in  this  regard. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Judgment  reversed, 
8—110  III. 


114  W.,  St.  L.  &  P.  Ey.  Co.  v,  Wallace.  [May 

Sj^llabus. 


The  Wabash,  St.  Louis  and  Pacific  Eailway  Company 

V. 

Thomas  Wallace. 

Filed  at  Ottawa  May  19,  1884. 

1.  Negligence — contributory  and  comparative — of  the  degree  of  care 
required,  under  different  circumstances.  Although  a  railway  company  may 
omit  the  statutory  duty  of  ringing  a  bell  or  sounding  a  whistle  at  a  public 
road  crossing,  still  a  party  claiming  to  recover  for  an  injury  in  consequence 
of  such  omission  of  duty,  must  have  used  due  care  and  caution.  The  negli- 
gence of  the  company  does  not  absolve  him  from  all  care.  The  plaintiff  in 
such  case,  to  recover,  is  required  to  exercise  such  care  as  might  be  expected 
of  prudent  men  generally,  under  like  circumstances. 

2.  Where  it  is  well  known  to  the  servants  of  a  railway  company  and  a 
person  injured  at  a  road  crossing,  that  such  place  is  unusually  hazardous,  it 
is  the  duty  of  both  parties  to  use  more  care  than  at  ordinary  crossings  where 
the  danger  is  not  so  great.  In  such  case  the  servants  of  the  company  should 
ring  the  bell  and  sound  the  whistle  to  the  full  extent  of  the  statutory  require- 
ment. 

3.  If  a  plaintiff  who  is  injured  at  a  highway  crossing  by  a  railway  train 
does  omit  some  slight  precaution  for  his  safetj^  and  the  railway  company 
omits  all  care  on  its  part,  the  plaintiff  will  not  be  without  remedy.  If  the 
plaintiff's  negligence  is  slight,  and  that  of  the  company,  when  compared  with 
that  of  the  plaintiff',  is  gross,  a  recovery  may  be  had. 

4.  What  is  prudence  and  proper  care  under  some  circumstances  may  be 
negligence  in  others;  and  so,  negligence  in  danger  under  some  circumstances 
might  be  regarded  as  prudence  under  others.  Each  case  must  depend  largely 
on  its  own  facts. 

5.  Same — former  decision — omission  of  railway  company  to  give  sig- 
ndls  at  highway  crossings.  The  rule  laid  down  in  Chicago  and  Alton  R.  R. 
Co.  V.  Elmore,  67  111.  178,  in  regard  to  the  liability  of  a  railway  company  for 
a  personal  injury  caused  by  a  neglect  of  the  statutory  duty  of  sounding  a 
whistle  or  ringing  a  bell  at  public  road  crossings,  has  not  been  followed,  but 
has  been  disregarded  in  subsequent  cases,  and  that  case  is  overruled. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  Francis  Goodspeed,  Judge,  presiding. 


18S4.]  W.,  St.  L.  &  P.  Ky.  Co.  v.  Wallace.  115 

Brief  for  the  Appellant. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant : 

Under  the  circumstances  of  this  case  the  engineer  and  fire- 
man were  not  required  to  slow  up  the  train  when  they  saw 
the  plaintiff  approaching  the  crossing,  having  a  right  to  infer 
that  as  a  man  of  ordinary  sense  he  would  not  venture  upon 
the  track.  The  authorities  supporting  our  views  are  numer- 
ous:  Railroad  Co.  v.  Jones,  76  111.  311;  Railroad  Co.  y. 
Jacobs,  63  id.  178 ;  Railroad  Co.  v.  Austin,  69  id.  426 ;  Rail- 
road Co.  V.  Manly,  58  id.  300 ;  Railroad  Co.  v.  Sweeney,  52 
id.  325;  Railroad  Co.  y.  Van  Patten,  61  id.  510;  Railroad 
Co.  V.  Bell,  70  id.  102;  Railroad  Co.  v.  Godfrey,  71  id.  500; 
Railroad  Co.  v.  Goddard,  72  id.  567 ;  Railroad  Co.  v.  Harwood, 
80  id.  88;  Burling  v.  Railroad  Co.  85  id.  18;  Railroad  Co. 
V.  Damerell,  81  id.  450 ;  Railroad  Co.  v.  Divimick,  96  id.  47. 
See,  also,  cases  cited  in  Thompson  on  Negligence,  426. 

If  the  jury  believed  the  testimony  of  Handy  and  Many- 
penny  as  to  the  ringing  of  the  bell,  then  there  was  no  possi- 
ble ground  of  recovery  by  the  plaintiff.  They  were  not  at 
liberty  to  disregard  this  testimony,  and  believe  the  simple 
negative,  uncorroborated  testimony  of  the  plaintiff  himself, 
that  he  did  not  hear  the  bell.  Edlcr  v.  Achtman,  10  Bradw. 
488 ;  Haycroft  v.  Davis,  49  111.  455 ;  Hartford  Life  Ins.  Co. 
V.  Gray,  80  id.  28 ;  Evans  v.  George,  id.  51. 

To  recover,  the  plaintiff  must  have  exercised  ordinary  care, 
such  as  a  reasonably  prudent  person  always  will  adopt  for 
the  security  of  his  person.  Railroad  Co.  v.  Lee,  68  111.  580; 
Railroad  Co.  v.  Johnson,  103  id.  521. 

The  rule  of  comparative  negligence  laid  down  in  the  fourth 
instruction  does  not  conform  to  the  law  as  declared  in  Rail- 
road Co.  V.  Dinimick,  96  111.  47,  and  Railroad  Co.  v.  Johnson, 
103  id.  524.  The  want  of  ordinary  care  is  fatal  to  a  recovery, 
no  matter  how  gross  the  negligence  of  the  defendant  may 
have  been. 

The  seventh  instruction  completely  ignores  the  necessity 
of  due  care  on  the  part  of  the  plaintiff,  and  attempts  to  sub- 
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stitute  in  its  place  only  slight  negligence,  which  is  a  very 
different  thing.  Railroad  Co.  v.  Harwood,  80  111.  88 ;  Rail- 
road Co.  V.  Johnson,  103  id.  512. 

Mr.  C.  W.  Brown,  and  Mr.  F.  Bennett,  for  the  appellee : 
The  fourth  instruction  comes  squarely  within  the  rule  of 
comparative  negligence,  drawn  even  as  closely  as  it  is.  {Rail- 
road Co.  V.  Johnson,  103  111.  524.)  It  avoids  the  very  error 
complained  of  in  that  case,  by  not  asking  the  jury  to  deter- 
mine whether  or  not  plaintiff's  negligence  was  slight,  as  com- 
pared with  negligence  of  defendant. 

It  is  sufficient  to  say  in  reference  to  the  criticism  upon  the 
seventh  instruction,  that  it  is  precisely  in  the  language  that 
has  been  approved  twice  by  the  Supreme  Court.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Triplctt,  38  111.  483 ; 
Chicago  and  Alton  R.  R.  Co.  v.  Elmore,  67  id.  178. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

•  This  was  an  action  on  the  case,  instituted  by  appellee,  Wal- 
lace, against  appellant,  to  recover  for  injuries  claimed  to  have 
been  inflicted  by  the  servants  of  appellant,  in  the  negligent 
management  of  a  train  on  its  railroad.  There  were  three 
counts  in  the  declaration,  in  which  it  was  averred  that  ap- 
pellant's servants  drove  an  engine  and  train  on  its  road  over 
the  crossing  of  a  highway  so  negligently  that  appellee  was 
struck  and  injured,  and  his  horse  was  damaged;  that  no 
whistle  was  sounded  or  bell  rung,  as  required  by  statute,  nor 
was  there  the  sign  required  by  the  statute  placed  at  the  cross- 
ing ;  also,  that  the  company  had  negligently  permitted  high 
piles  of  dirt  and  other  substances  to  remain  on  its  right  of 
way,  so  as  to  obstruct  the  view  of  an  approaching  train  on 
the  railroad,  whereby  appellee  and  his  horse  were  struck  and 
injured.  On  a  trial  in  the  circuit  court  the  jury  found  a  ver- 
dict in  favor  of  appellant  for  $1150.  A  motion  for  a  new 
trial  was  entered  and  overruled,  and  judgment  rendered  on 
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the  verdict.  An  appeal  was  perfected  to  the  Appellate  Court 
for  the  Second  District,  where,  on  a  hearing,  the  judgment 
was  affirmed,  and  the  company  brings  the  case  to  this  court 
by  appeal. 

The  facts  are  settled  by  the  findings  of  the  circuit  and  Ap- 
pellate courts,  and  we  are  relieved  from  their  consideration, 
further  than  as  they  are  a  basis  for  the  rulings  of  the  court 
in  trying  the  cause.  We  shall  examine  some  of  the  objec- 
tions urged  against  such  rulings. 

Objections  are  urged  against  the  appellee's  seventh  instruc- 
tion.    It  is  this : 

"The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  a  bell  was  not  rung,  or  a  steam  whistle  sounded, 
at  a  distance  of  eighty  rods  from  the  crossing  of  said  defend- 
ant's railroad  across  said  north  and  south  highway,  and  kept 
ringing  or  w^iistling  until  the  crossing  was  reached,  and  the 
plaintiff  was  lulled  into  security  by  reason  of  such  neglect  on 
the  part  of  the  defendant,  then  the  plaintiff  would  have  the 
right  to  recover  for  any  injury  caused  thereby,  even  though 
he  was  guilty  of  slight  negligence." 

Appellee  cites  in  support  of  this  instruction  the  case  of 
Chicago  and  Alton  R.  R.  Co.  v.  Elmore,  67  111.  178,  and  it 
seems  to  support  the  rule  contained  in  the  instruction.  But 
the  rule  has  been  disregarded  in  subsequent  cases.  The  cases 
of  Chicago,  Bmiington  and  Qiiincy  R.  R.  Co.  v.  Harwood,  80 
111.  88,  and  Chicago,  Burlington  and  Qnincy  R.  R.  Co.  v. 
Johnson,  103  id.  512,  clearly  modify  the  rule  announced  by 
that  case.  They  hold,  that  although  the  railroad  company 
may  omit  the  duty  imposed  by  the  statute,  of  ringing  a  bell 
or  sounding  a  whistle,  still  the  plaintiff  must  use  care  and 
caution, — that  the  negligence  of  the  company  does  not  ab- 
solve him  from  all  care.  Such  a  neglect  of  duty  on  the  part 
of  the  company  will  no  doubt  exonerate  the  plaintiff  from  as 
high  a  degree  of  care  as  would  have  been  required  had  it 
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performed  the  duty.  Plaintiff,  under  such  circumstances,  is 
required  to  exercise  care,  and  such  care  as  might  be  expected 
from  prudent  men  generally,  under  like  circumstances.  So 
far,  therefore,  as  the  Elmore  case  conflicts  with  the  views  here 
expressed,  it  is  overruled. 

In  this  case  both  parties  knew  that  the  place  where  the 
accident  occurred  was  more  than  usually  hazardous,  and 
knowing  that  fact,  both  parties  were  under  the  duty  of  using 
more  caution  than  at  ordinary  crossings.  The  road  on  which 
appellee  was  traveling  bore  almost  due  north  and  south,  and 
he  was  traveling  from  the  north.  The  railroad  was  located 
at  an  angle  of  about  thirty  degrees  east  of  the  road,  north 
of  the  crossing.  Where  the  collision  occurred  both  appellee 
and  the  train  approached  it,  the  one  from  the  north,  and 
the  other  from  thirty  degrees  east  of  north.  The  train  ap- 
proached appellee  from  behind,  or  nearly  so,  and  to  have 
seen  the  train  he  would  have  been  compelled  to  almost  turn 
facing  that  part  of  the  road  behind  him, — hence  the  great 
necessity  that  the  servants  of  the  company  should  have  rung 
the  bell  or  sounded  the  whistle  to  the  full  extent  of  the 
statutory  requirement.  The  omission  of  duty,  and  the  want 
of  care  on  the  part  of  appellee,  should  not  absolve  the  com- 
pany from  the  use  of  care. '  Human  life  can  not  be  thus 
sacrificed  under  the  sanction  of  law.  If  the  injured  party 
does  omit  some  slight  precaution  for  his  safety,  and  the  com- 
pany omits  all  care  on  its  part,  still  the  injured  party  is 
not  without  a  remedy.  If  the  plaintiff's  negligence  is  slight, 
and  that  of  the  company,  when  compared  with  that  of  the 
plaintiff,  is  gross,  a  recovery  can  nevertheless  be  had.  If 
both  parties  were  to  use  the  highest  possible  degree  of  care, 
such  accidents  as  this  could  never  occur ;  but  the  law  does 
not  demand  that  degree  of  care,  because  it  is  impracticable  in 
the  ordinary  affairs  of  life,  hence  reasonable  care  is  required. 

It  is  impossible,  in  the  nature  of  things,  to  lay  down  more 
than  general  rules,  as  exactness  and  precision  are  impossible, 
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because  two  cases  are  never  more  than  approximately  the 
same.  Nor  can  there  be  any  precise  requirement  demanded 
of  individuals.  Perhaps  two  persons  of  the  highest  order  of 
intelligence  and  caution  would  not  act  precisely  alike  when 
menaced  with  the  same  imminent  peril.  Under  the  facts  in 
each  case  we  can  only  say  that  men  have  not  acted  as  pru- 
dent men  would  be  expected  to  do  under  the  circumstances, 
and  omitting  to  thus  act,  we  can  say  they  have  not  used  due 
care  when  menaced  with  sudden  and  unexpected  danger,  or 
we  can  say  they  have  done  all  that  prudence  requires.  What 
is  prudence  and  proper  care  under  some  circumstances  is  neg- 
ligence under  others,  and  so,  negligence  in  danger  under  some 
circumstances  would  be  regarded  as  prudence  under  others. 
Each  case  must  necessarily  depend  largely  on  its  own  facts. 
But  the  instruction  lacked  the  qualification  that  appellee  was 
required  to  use  care  to  avoid  the  accident,  and  was  erroneous. 
The  judgment  of  the  Appellate  Court  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 


Edward  E.  Oliver  et  al, 

V. 

Eevilo  Oliver. 

Filed  at  Ottawa  May  19,  1884. 

1.  Evidence— io  prove  a  deed  a  forgery — clear  proof  required.  An 
allegation  in  a  bill  filed  to  set  aside  a  certain  deed  as  a  forgery, — that  the 
grantor  executed  and  acknowledged  the  deed,  and  after  its  execution  and 
delivery  the  defendant  erased  the  name  of  the  complainant,  the  grantee 
therein,  and  inserted  his  own  name  in  its  place, — is  one  that  the  complainant 
is  bound  to  establish  affirmatively  by  clear  and  convincing  proof. 

2.  In  this  case  it  was  alleged  that  the  defendant  took  a  deed  of  land,  made 
to  his  son,  to  have  the  same  recorded,  and  fraudulently  erased  his  son's  name 
and  inserted  his  own  as  grantee,  and  then  had  the  same  recorded,  after  which 
it  was  lost.  The  court  reviews  the  evidence,  and  holds  that  it  fails  to  sustain 
the  allegation  as  to  the  alteration  or  forgery. 
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Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  C.  C.  Strawn,  for  the  appellants. 
Mr.  A.  E.  Harding,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Kevilo  Oliver,  in  the  circuit 
court  of  Livingston  county,  to  set  aside  a  deed  executed  by 
Amorretta  Oliver,  purporting  to  convey  a  certain  tract  of  land 
in  Livingston  county,  consisting  of  four  hundred  acres,  to 
Franklin  Oliver,  Sr.,  which  was  executed  on  the  25th  day  of 
October,  1879,  and  recorded  October  28,  1879.  The  com- 
plainant was  the  son  of  Franklin  and  Amorretta  Oliver,  and 
the  latter  was  the  divorced  wife  of  Franklin  Oliver.  The 
four  hundred  acre  tract  of  land  embraced  in  the  deed  had 
been  obtained  by  Amorretta  Oliver  from  Franklin  Oliver,  her 
former  husband,  in  the  divorce  proceedings.  The  considera- 
tion named  in  the  deed  was  $10,000.  On  the  same  day  the 
deed  was  executed,  Franklin  Oliver,  Sr.,  conveyed,  by  quit- 
claim deed,  to  Amorretta  Oliver,  section  33  and  other  lands, 
amounting  to  eight  hundred  acres,  in  the  same  township 
where  the  four  hundred  acre  tract  is  located,  the  considera- 
tion named  in  the  deed  being  $10,000.  It  is  alleged  in  the 
bill  that  the  four  hundred  acre  tract  of  land  was  conveyed  on 
the  25th  day  of  October,  1879,  by  Amorretta  Oliver,  to  the 
complainant,  Eevilo  Oliver,  and  that  Franklin  Oliver  took  the 
deed  to  carry  it  to  the  recorder's  office  for  record,  and  that 
he  erased  complainant's  name  as  grantee,  and  inserted  his 
own  name,  and  then  left  the  deed  for  record.  On  the  other 
hand,  it  was  claimed  by  the  defendants  in  the  bill  that  Frank- 
lin Oliver  conveyed  section  33,  and  the  other  lands  named  in 
the  deed,  to  Amorretta  Oliver,  in  exchange  for  the  four  hun- 
dred acres  which  she  conveyed  to  him. 
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The  evidence  introduced  on  the  hearing  was  very  con- 
flicting, but  the  circuit  court  rendered  a  decree  in  favor  of 
complainant,  as  prayed  for  in  the  bill.  Amorretta  Oliver 
testified  that  the  deed  was  made  to  her  son,  the  complainant. 
The  complainant  testified  that  he  purchased  the  land  of  his 
mother ;  that  he  wrote  the  deed,  and  his  name  was  inserted 
as  grantee.  The  deed  was  acknowledged  before  Minnerly, 
a  justice  of  the  peace.  He  testified  that  he  did  not  read 
the  deed,  but  from  the  conversation  had  between  the  three 
(Franklin,  Amorretta  and  Eevilo  Oliver,)  he  supposed  the 
deed  was  made  to  complainant.  Wilson  testified  that  Frank- 
lin Oliver  came  to  his  house  one  day  and  handed  him  a  deed, 
which  he  read,  and  it  was  a  deed  from  Amorretta  Oliver  to 
Eevilo  Oliver  for  four  hundred  acres  of  land, — the  land  in 
question.  Sears  testified  that  he  had  frequent  conversations 
with  Franklin  Oliver,  who  told  witness  that  he  had  traded 
Amorretta  section  33,  with  a  mortgage  on  it,  for  which  he 
was  to  have  the  four  hundred  acres  where  thev  lived,  and 
"he  thought  they  were  playing  sharp  on  him, — that  they  had 
deeded  the  four  hundred  acres ;  I  don't  know  whether  she 
deeded  it  to  him  or  Eevilo  first ;  she  had  deeded  it  to  Eevilo, 
and  he  thought  their  calculation  was  for  Eevilo  to  get  his 
deed  on  record  before  he  did,  but  he  was  too  old,  or  too  sharp, 
and  got  his  deed  on  record  first."  Elizabeth  Webster  testi- 
fied that  she  had  a  conversation  with  Franklin  Oliver,  in 
which  he  said  that  he  was  as  competent  to  do  business  as  he 
ever  was;  "that  he  was  smart  enough  to  beat  or  cheat  the 
old  woman  and  Eevilo  out  of  their  land,  and  he  laughed 
about  it  exultingly." 

This,  in  substance,  was  the  evidence  relied  upon  by  com- 
plainant. On  behalf  of  the  defendants,  Franklin  Oliver  tes- 
tified that  the  deed  was  executed  in  Mrs.  Oliver's  house ;  she 
delivered  it  to  him ;  he  was  grantee  therein ;  Eevilo  was  not 
mentioned  in  it ;  the  deed  was  taken  from  him  when  he  was 
robbed;    he  gave  Mrs.  Oliver  his  claim  on  section  33  and 
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other  lands,  for  the  four  hundred  acres ;  she  gave  him  no 
money ;  Minnerly  wrote  the  deed.  Heald  testified  that  he  had 
a  conversation  with  the  complainant.  He  said  his  mother 
had  traded  four  hundred  acres  for  section  33,  with  his  father. 
Gillespie  testified  that  complainant  told  him  that  his  mother 
had  traded  the  four  hundred  acres  for  section  33,  in  October, 
1879.  William  Turner  testified  that  he  saw  the  deed  in  No- 
vember, 1879;  that  the  deed  had  no  appearance  of  having 
been  changed ;  that  Franklin  Oliver's  name  in  the  deed  ap- 
peared to  be  in  the  same  handwriting  as  the  balance  of  the 
deed.  Cordeal  recorded  the  deed,  and  he  and  Payson  both 
testified  that  they  examined  the  deed  after  it  was  filed  in  the 
clerk's  office  for  record ;  that  there  were  no  erasures  or  inter- 
lineations of  any  kind  as  to  the  names  in  the  deed.  W.  G. 
McDowell,  who  was  attorney  for  Mrs.  Oliver  in  obtaining  the 
divorce  for  her,  and  who  procured  the  four  hundred  acres  of 
land  as  alimony  for  her,  testified  that  he  had  cautioned  her 
not  to  deed  the  land  away,  or  sign  any  papers  whatever  con- 
cerning it,  and  when  he  heard  she  had  traded  the  land  away 
he  was  led  to  examine  it  in  the  recorder's  office.  As  to  the 
appearance  of  the  deed  he  testified :  "I  examined  it  care- 
fully ;  there  was  no  interlineation,  erasure,  or  other  change 
in  the  deed,  that  I  could  discover." 

The  record  contains  other  evidence  on  minor  points  or 
collateral  issues,  but  we  have  given  the  substance  of  the  evi- 
dence bearing  upon  the  controverted  question  in  the  case, — 
whether  the  deed  in  question  was  made  to  Franklin  Oliver, 
Sr.,  or  to  his  son,  Eevilo,  and  the  name  of  the  latter  subse- 
quently erased  and  the  name  of  Franklin  inserted.  Had  the 
deed  been  produced  on  the  trial  for  inspection,  much  of  the 
difficulty  involved  in  the  question  would  have  been  obviated ; 
but  after  the  deed  was  recorded  and  returned  to  Franklin 
Oliver,  as  appears  from  the  evidence,  he  was  robbed,  and  the 
deed,  with  other  papers,  was  carried  away,  and  could  not  be 
produced. 
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The  charge  in  the  bill,  as  will  be  observed,  is  one  of  forgery. 
It  is  conceded  on  all  hands  that  Amorretta  Oliver  executed 
and  acknowledged  the  deed;  but  the  allegation  of  the  bill  to 
be  proven  is,  that  after  the  deed  was  executed  and  delivered, 
Franklin  Oliver,  Sr.,  erased  the  name  of  the  grantee,  Eevilo 
Oliver,  and  inserted  his  own  name  as  grantee.  This  propo- 
sition was  one  which  the  complainant  was  bound  to  establish 
affirmatively  by  the  evidence,  and  one,  too,  which  should  be 
established  by  clear  and  convincing  proof,  before  relief  should 
be  granted.  Has  that  been  done  in  this  case  ?  The  com- 
plainant and  his  mother,  who  may  be  regarded  as  the  imme- 
diate parties  to  the  transaction  on  one  side,  testify  that  the 
deed  was  made  to  complainant,  while  Franklin  Oliver,  the 
party  on  the  other  side,  denies  that  the  deed  was  made  to 
complainant,  and  testified  that  it  was  made  to  him.  Thus 
far  there  seems  to  be  no  preponderance.  The  evidence  of 
the  only  other  person  present  when  the  deed  was  executed, 
(the  justice  of  the  peace,)  throws  but  little  light  on  the  trans- 
action. He  did  not  read  the  deed,  and  can  not  say  who  the 
grantee  named  in  the  deed  was.  From  the  conversation  he 
understood  that  complainant  was  the  purchaser.  But  this 
evidence  we  do  not  regard  as  having  much  bearing  on  the 
question.  Had  the  justice  read  the  deed,  and  been  able  to 
testify  to  whom  it  was  made,  his  evidence  might  have  been 
a  controlling  factor  in  the  case ;  but  such  is  not  the  fact. 
Franklin  Oliver  says  he  deeded  section  33  and  other  lands 
to  Amorretta  Oliver,  on  the  same  day,  for  the  four  hundred 
acre  tract.  In  this  he  is  corroborated  by  the  fact  that  a  deed 
was  executed  by  him  to  her  for  the  lands  he  mentioned. 
True,  Amorretta  and  Pievilo  testify  that  she  bought  those 
lands  of  Franklin,  and  paid  him  in  cash  ^1500  for  the  same ; 
but  this  he  denies,  and  they  are  not  corroborated  by  any 
other  evidence  in  the  case.  On  the  other  hand,  several  wit- 
nesses testify  to  admissions  of  the  complainant,  to  the  effect 
that  the  four  hundred  acres  of  land  was   exchanD;ed  with 
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Franklin  Oliver  for  section  33,  and  other  lands  conveyed  in 
the  deed  made  by  Franklin.- 

But  the  strongest  evidence  in  the  case,  in  our  judgment,  is 
the  testimony  of  the  witnesses  who  saw  the  deed,  and  exam- 
ined it  after  it  was  filed  for  record.  Cordeal,  Payson,  Turner 
and  McDowell,  all  disinterested  and  reliable  witnesses,  testify 
that  they  saw  and  examined  the  deed,  and  that  there  were 
no  interlineations,  erasures  or  alterations  in  the  names  of 
the  parties  grantor  and  grantee,  and  that  the  name  of  Frank- 
lin Oliver,  Sr.,  appeared  as  grantee.  It  will  be  remembered 
that  the  deed  was  executed  on  October  25,  1879.  On  the 
28th  of  the  same  month  it  was  filed  for  record.  If  Franklin 
Oliver,  who  was  at  the  time  over  ninety-three  years  old,  had, 
within  the  three  days  that  the  deed  was  in  his  possession, 
erased  the  name  of  the  grantee  and  inserted  his  own  name, 
some  trace  of  the  forgery  would  without  doubt  have  appeared 
in  the  deed.  These  witnesses  examined  it  closely,  especially 
McDowell  and  Cordeal,  and  they  were  in  the  habit  of  hand- 
ling deeds  and  instruments  of  writing  relating  to  real  estate, 
and  if  the  crime  had  been  committed  which  is  alleged,  it 
seems  incredible  that  these  men  failed  to  detect  some  evi- 
dence of  it.  It  is  true  that  the  complainant  called  one  Wil- 
son as  a  witness,  who  says  he  saw  the  deed  the  next  day  after 
it  was  executed,  and  that  the  name  of  complainant  appeared 
as  grantee.  While  the  memory  of  this  witness  is  clear  and 
definite  in  reference  to  matters  in  favor  of  the  complainant, 
on  cross-examination  his  memory  in  relation  to  other  matters 
occurring  at  the  same  time  seems  to  be  much  at  fault.  He 
had  no  interest  in  the  matter.  At  the  time  he  says  Franklin 
Oliver  showed  him  the  deed,  there  was  nothing  to  direct  his 
attention  particularly  to  the  person  named  as  grantee  in  the 
deed,  and  it  seems  probable  he  was  mistaken.  At  all  events, 
if  the  deed  was  as  he  states,  and  was  changed  during  the 
next  two  days,  the  witnesses  who  examined  it  at  the  recorder's 
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office  would  have  been  likely  to  detect  the  alteration  in  the 
instrument. 

But  we  do  not  deem  it  necessary  to  refer  to  other  evidence. 
We  have  carefully  examined  all  the  evidence  contained  in 
the  record,  and  we  do  not  regard  it  sufficient  to  sustain  the 
decree.  The  evidence  is  not  of  that  clear  and  convincing 
character  that  it  should  be  to  overturn  a  deed  which  passes 
the  title  to  real  property. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Decree  reversed. 


John  Whitsitt 

V. 

Trustees  of  Preemption  Presbyterian  Church. 
Filed  at  Ottawa  May  19,  1884. 

1.  Consideration — for  agreement  to  convey  a  lot  for  church  purposes. 
A  promise  or  agreement  by  the  owner  of  land  that  if  a  building  should  be 
erected  thereon  for  religious  worship,  he  would,  as  soon  as  a  legal  organiza- 
tion of  the  church  could  be  effected,  convey  such  church  and  the  lot  of  land 
on  which  it  was  built,  and  the  church  is  so  erected  with  moneys  raised  on 
subscriptions  and  donations,  and  a  religious  body  organized  and  incorporated, 
is  not  a  mere  naked  promise,  but  is  supported  by  a  sufficient  consideration. 

2.  Statute  of  Featjds — parol  agreement  to  convey  a  lot  for  church 
purposes — what  will  take  the  case  out  of  the  statute.  In  pursuance  of  a 
verbal  agreement  of  the  owner  of  a  lot  of  ground,  to  convey  the  same  when  a 
building  should  be  erected  thereon,  and  dedicated  to  religious  worship,  and 
the  society  incorporated,  a  subscription  was  raised,  and  the  money  so  pro- 
cured was  expended  in  the  erection  of  the  building.  It  was  held,  that  such 
expenditure  was  tantamount  to  the  payment  of  the  consideration,  which,  in 
connection  with  the  taking  of  possession  and  making  improvements,  took  the 
case  out  of  the  Statute  of  Frauds. 

3.  Possession — of  acts  indicating  in  whom  is  the  possession  of  prop- 
erty used  for  church  purposes.     A  church  building  was  erected  upon  a  lot 
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of  ground  on  the  verbal  promise  of  the  owner  of  the  lot  to  convey  the  same 
to  the  church  authorities  on  a  certain  condition.  A  religious  society  was 
formed,  who  used  the  premises  for  religious  services,  and  for  Sunday  schools. 
The  keys  of  the  church  were  retovined  by  the  person  so  holding  the  legal  title, 
and  his  son,  the  former  making  repairs  on  the  building  at  his  own  expense, 
fencing  off  the  church  lot  from  his  own  ground  at  his  own  expense,  and  pay- 
ing the  taxes  on  the  church  lot,  which  was  taxed  to  him  with  the  other  land 
he  owned  adjoining.  It  appeared  that  the  owner,  during  all  this  time,  was  a 
ruling  elder  in  the  church,  and  his  son  was  janitor:  Held,  that  the  retaining 
of  the  keys  might  be  referred  to  the  official  capacity  of  the  owner  of  the  lot 
and  his  son,  and  that  these  facts  were  not  sufficient  to  show  possession  in 
him,  and  that  such  acts  were  not  inconsistent  with  the  full  possession  and 
enjoyment  of  the  use,  by  the  society,  of  the  church  building. 

4.  Subscriptions — when  binding.  Mutual  subscriptions  for  a  common 
object,  where  money  has  been  expended  in  the  accomplishment  of  that 
object,  are  binding,  and  such  a  subscription  is  a  valid  contract. 

5.  Same — made  in  anticipation  of  an  incorporation.  Where  subscrip- 
tions have  been  made  in  anticipation  of  the  formation  of  a  corporation,  and 
the  corporation  is  afterward  formed,  payment  of  such  subscriptions  is  en- 
forceable in  the  name  of  the  corporate  bodj-. 

6.  Same — payment  in  addition  to  amount  subscribed — treated  as  a  fur- 
ther subscription.  A  person,  for  the  purpose  of  aiding  in  the  erection  of  a 
building  for  religious  worship,  and  to  form  a  church  societj'  at  a  certain  place, 
prepared  a  subscription  paper  for  the  purpose  of  obtaining  the  necessary 
moneys,  paj^able  to  himself,  in  which  he  subscribed  $1000.  He  collected  the 
subscriptions,  and  built  the  church  mainly  from  such  subscriptions,  he  put- 
ting in  additional  means  of  his  own  to  complete  the  same  and  for  repairs 
afterward.  He  stated  afterward,  to  the  church  officials,  the  cost  of  the 
church,  and  that  it  was  all  paid  for.  It  was  held,  that  what  he  expended  in 
building  and  repairing  the  church,  in  addition  to  his  formal  subscription, 
should  be  regarded  as  a  gratuity,  as  much  as  the  $1000  which  he  had  sub- 
scribed. 

7.  KeiiIGIOUS  society — PARTIES — to  enforce  contracts.  The  trustees 
of  an  incorporated  church,  as  the  representatives  of  all  the  members  of  a 
church,  may,  in  the  coi-porate  name,  enforce  agreements  made  for  the  use 
and  benefit  of  the  society  before  its  legal  organization.  On  a  bill  to  specific- 
ally enforce  such  an  agreement,  it  is  immaterial  with  whom  the  agreement 
was  made,  and  in  that  regard  the  fact  need  not  be  proved  as  alleged;  and  it 
is  not  necessary  to  state  the  names  of  such  persons,  as  the  agreement  is 
enforceable  in  the  corporate  name. 

8.  Laches — as  a  bar  to  equitable  relief.  Laches  is  not  available  as  a 
defence  to  a  bill  for  the  specific  performance  of  an  agreement  to  convey  land, 
where  the  complainant  has  been  in  the  continued  possession  of  the  premises. 
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Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Geo.  W.  Pleasants,  Judge,  presiding. 

Mr.  John  C.  Pepper,  for  the  appellant : 

A  verbal  promise  to  make  a  gift  is  utterly  void.  To  this 
rule  there  are  no  exceptions.     Pope  v.  Dodson,  58  111.  360. 

So  long  as  such  promise  is  unfulfilled  there  is  a  locus  peni- 
tentia,  and  the  promised  donee  has  no  right  of  action.  Hoig 
et  al.  V.  Adrian  College  et  al.  83  111.  267. 

The  alleged  promise  stands  upon  the  same  footing  as  a 
verbal  sale  of  lands,  and  is  within  the  Statute  of  Frauds. 
To  enforce  it  the  complainants  must  disclose  facts  taking  the 
case  out  of  the  statute.  Walton  v.  Walton,  70  111.  142  ;  Wad- 
hams  V.  Gay,  73  id.  415 ;  Cronk  et  al.  v.  Trumble,  QQ  id.  428 ; 
Taylor  v.  Staples,  6  Am.  Kep.  556;  Fry  on  Specific  Per.  64; 
Browne  on  the  Statute  of  Frauds,  par.  472-476 ;  McClellan 
V.  Kellogg,  17  111.  498. 

In  order  to  take  a  parol  gift  or  parol  sale  of  lands  out  of 
the  Statute  of  Frauds,  the  person  seeking  its  enforcement 
must  perform  all  his  part  of  the  contract.  Something  must 
be  done  by  the  donee.    Browne  on  Statute  of  Frauds,  sec.  497. 

The  act  or  acts  of  performance  must  be  done  by  the  com- 
plainant.    Ibid.  sec.  453. 

The  donee  in  possession  must  have  made  some  sacrifices. 
Ibid.  488,  490. 

The  acts  of  performance  must  have  been  done  in  pursu- 
ance of  the  promise,  contract  or  gift,  and  in  execution  and 
performance  thereof.  Ibid.  454,  457 ;  Fry  on  Specific  Per. 
384;   Cronk  et  al.  v.  Trumhle,  66  111.  428. 

Messrs.  Bassett  &  Wharton,  for  the  appellees: 

Whitsitt,  by  taking  a  subscription  to  himself  to  build  a 
church,  and  collecting  the  same,  took  upon  himself  a  written 
trust,  by  the  subscription  paper,  to  use  the  funds  for  the 
common  benefit  of  the  subscribers.     Cross  v.  Pinckneyville 
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Mill  Co.  17  111.  54;  T.  and  P.  R.  R.  Co.  v.  McNeely,  21  id. 
71 ;  Snell  v.  Trustees  M.  E.  Church,  58  id.  290 ;  Willard  v. 
Trustees  M.  E.  Church,  Q6  id.  55 ;  Johnston  v.  Ewing  Univer- 
sity, 35  id.  518. 

In  1874  trustees  were  elected,  and  the  present  trustees  were 
elected  in  June,  1880.  They  represent  the  interests  of  all 
the  church  members  as  to  church  property,  and  succeed  to 
all  the  rights  of  the  former  members  of  the  church.  Ferraria 
V.  Vasconcellos,  31  111.  54;  Griswold  v.  Trustees^  26  id.  41; 
Fry  on  Specific  Per.  sec.  141. 

While  the  law  requires  that  a  contract  must  be  clearly 
proved  to  take  a  case  out  of  the  Statute  of  Frauds,  still,  an 
implied  contract  may  be  sufficient.  Fry  on  Specific  Per.  sees. 
223-228  ;  Addison  on  Contracts,  sees.  30,  1399,  1401 ;  Cham- 
hers  Y.  Rowe,  36  111.  171;  Downing  y.  Wright,  51  id.  363; 
Schwarz  v.  Schivarz,  26  id.  81. 

A  contract  need  only  be  substantially  proved  as  alleged. 
Ramsey  v.  Liston,  25  111.  114. 

The  consideration  was  sufficient.  Kurtz  v.  Hihner,  55  id. 
514 ;  Stone  v.  Great  Western  Oil  Co.  41  id.  86 ;  Warren  v. 
Warren,  105  id.  568 ;  Price  v.  School  Directors,  58  id.  452. 

Under  the  relations  of  John  Whitsitt  in  the  church,  the 
society,  church  or  organization  had  all  the  possession  that 
was  necessary  and  consistent  with  the  circumstances.  War- 
ren V.  Warren,  105  111.  568;  Brooks  v.  Bruyn,  24  id.  372; 
Hubbard  v.  Kiddo,  87  id.  578. 

Ladies  is  set  up  in  the  answer,  but  it  is  not  available  in  such 
a  case  as  this,  where  the  complainants  were  in  possession. 
Mills  y:  Lockwood,  42  111.  118 ;    Wilson  v.  Byers,  77  id.  76. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  bill  in  this  case,  for  a  specific  performance,  sets  out, 
substantially,  that  William  Hammond  and  four  other  named 
persons  are  "trustees  of  the  Preemption  Presbyterian  Church; " 


1884.]     Whitsitt  v.  Trustees  Presbyterian  Church.         129 

Opinion  of  the  Court. 

that  on  or  about  June  2,  1866,  William  Hammond  and  others, 
being  desirous  of  erecting  a  Presbyterian  church  building  and 
organizing  a  Presbyterian  church  or  society,  entered  into  a 
verbal  agreement  with  John  Whitsitt  to  erect  a  church  build- 
ing in  the  town  of  Preemption,  in  Mercer  county,  for  such 
purpose,  selecting  as  a  site  certain  described  land  owned  by 
Whitsitt,  by  which  agreement  Whitsitt  promised  to  convey 
the  lo't  of  land  to  any  ecclesiastical  or  corporate  body  of  Pres- 
byterians, for  a  place  of  public  worship,  so  soon  as  they 
should  be  able  to  organize  such  society  or  corporation,  pro- 
vided they  should  erect  a  suitable  house  of  public  worship 
on  the  lot  of  ground ;  that  Hammond  and  his  associates  pro- 
ceeded to  erect  a  building  for  public  worship  on  the  land ; 
that  the  church  building  was  dedicated  in  May,  1S6S,  and 
that  at  the  dedication  Whitsitt  repeated  his  promise  to  Ham- 
mond and  the  congregation  or  society,  and  the  elders  and 
deacons  thereof,  to  convey  the  lot  on  which  the  building  was 
erected,  to  the  church  or  society,  as  soon  as  there  was  a  church 
organization  and  any  proper  body  to  whom  to  convey,  if  the 
church  should  be  dedicated  as  a  Presbyterian  church ;  that 
in  November,  1868,  there  was  effected  an  organization  or 
worshiping  congregation  of  the  Presbyterian  church  at  Pre- 
emption, which  has  ever  since  continued ;  that  from  the  time 
of  its  dedication  the  church  was  occupied  by  the  society  as  a 
house  of  public  worship,  until  March  1,  1881 ;  that  on  the 
2d  day  of  June,  1880,  the  society  effected  a  legal  organiza- 
tion, and  the  persons  above  named  were  elected  trustees ; 
that  on  March  1,  1881,  Whitsitt  closed  the  doors  of  the 
church,  and  refused  to  let  the  society  use  the  same  as  a  place 
of  public  worship.  The  bill  prays  for  a  conveyance  of  the 
lot  of  ground  upon  which  the  church  stands.  The  answer 
sets  up  that  the  church  building  was  built  by  Whitsitt  him- 
self, and  almost  exclusively  with  his  own  money ;  that  he 
purposed  and  intended,  if  the  people  in  that  neighborhood 
formed  and  organized  a  church,  and  subscribed  funds  enough, 
9—110  III. 
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with  the  amount  of  funds  he  was  willing  to  subscribe  in  the 
first  instance,  to  erect  a  church  building ;  that  he  would  deed 
the  land  to  the  church,  when  legally  organized  as  a  corporate 
body;  that  he  suffered  meetings  to  be  held  in  the  building, 
but  has  kept  the  possession  of  it  himself,  and  owns  it ;  that 
he  never  promised  to  any  person  or  body  that  he  would  give 
and  deed  the  church  and  land,  and  that  if  he  did  so,  it  was  a 
naked  promise,  without  binding  force.  And  the  answer  sets 
up  the  Statute  of  Frauds,  and  that  the  claim  is  stale,  and 
barred  by  the  Statute  of  Limitations.  The  court  decreed  the 
relief  prayed,  and  the  defendant  appealed. 

It  is  contended  that  there  was  here,  at  the  most,  but  a 
verbal  promise  to  make  a  gift,  which  was  without  considera- 
tion, and  is  void.  The  testimony  of  Whitsitt  himself  is,  that 
the  Preemption  Presbyterian  church  was  commenced  to  be 
erected  in  1867;  that  he  circulated  a  subscription  paper  for 
the  purpose  of  getting  funds  to  build  it ;  that  he  subscribed 
$1000;  that  there  was  $800  or  $900  subscribed  by  others; 
that  some  of  the  subscribers  paid,  and  some  did  not  pay ; 
that  he  obtained  all  the  subscriptions ;  that  they  were  pay- 
able to  himself ;  that  he  undertook  to  build,  and  did  build, 
the  church,  himself;  that  no  person  but  himself  took  any 
part  in  getting  subscriptions  or  making  contracts  for  the 
building;  that  the  church  cost  about  $2600;  that  he  always 
claimed  the  property,  but  said  he  would  deed  it  when  there 
were  proper  trustees  to  whom  to  deed  it.  Under  these  cir- 
cumstances, there  was  more  involved  in  the  case  than  a  mere 
naked  promise  on  the  part  of  the  defendant.  It  is  idle  to 
speak  of  these  subscriptions  of  others,  though  payable  to 
defendant,  as  having  been  obtained  and  made  for  the  purpose 
of  building  a  private  church  for  the  defendant,  on  his  land. 
They  were  obtained  for  the  purpose  named  in  the  subscrip- 
tion paper, — of  building  a  Presbyterian  church  in  Preemp- 
tion, and  manifestly  for  the  benefit  of  the  Presbyterian 
society  at  that  place ;  and  from  the  very  fact  of  procuring 
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tlie  subscriptions  and  expending  them  in  the  erection  of  the 
church  building,  the  law  would  raise  an  implied  promise  on 
defendant's  part  to  make  a  conveyance  to  the  society  of  the 
ground  upon  which  the  church  was  erected.  Such  convey- 
ance would  be  essential  to  the  full  enjoyment  and  control  of 
the  building  by  the  society,  and  not  to  imply  the  promise  to 
make  it  would  be  to  admit  the  purpose  of  the  perpetration  of 
a  gross  fraud, — a  supposition  not  to  be  entertained.  It  has 
often  been  held,  in  the  case  of  mutual  subscriptions  for  a 
common  object,  and  there  has  been  expenditure  of  money  in 
the  accomplishment  of  the  object,  that  a  subscription  is  bind- 
ing as  a  valid  contract,  expenditures  having  been  made  on 
account  thereof.  (Robertson  v.  March,  3  Scam.  198 ;  Pryor 
V.  Cain,  25  111.  292;  Baptist  Education  Society  v.  Carter,  72 
id.  247 ;  McClure  v.  Wilson,  43  id.  356 ;  Pratt  v.  Trustees, 
93  id.  475.)  The  church,  here,  was  built  mainly  from  sub- 
scriptions. "  Defendant  put  in  some  money  additional  to  what 
was  subscribed,  but  all  on  his  part,  we  think,  is  to  be  regarded 
as  SLibscription, — not  only  the  $1000  which  he  did  actually 
subscribe,  but  the  additional  money  he  contributed,  and  the 
church  site.  We  thus  hold  the  promise  in  this  case  to  be 
more  than  a  mere  naked  one  to  make  a  gift,  and  to  be  a 
promise  which  has  the  support  of  a  sufficient  consideration. 
With  respect  to  the  defence  under  the  Statute  of  Frauds, 
because  of  the  promise  not  being  in  writing,  we  think  there 
is  sufficient  here  in  the  way  of  part  performance  in  payment 
of  purchase  price,  taking  possession  and  making  improve- 
ments, to  take  a  case  of  a  verbal  agreement  to  convey  land 
out  of  th«  operation  of  the  statute.  The  expenditure  of  the 
subscriptions  which  were  made,  in  the  erecting  of  the  build- 
ing, may  be  regarded  to  be  what  is  tantamount  to  the  pay- 
ment of  the  consideration.  Even  after  the  dedication  of  the 
building  as  a  house  of  public  worship,  in  May,  1868,  until  in 
March,  1881,  when  the  defendant  turned  the  key  upon  the 
door  of  the  house,  there  was,  we  consider,  all  the  j^ossession 
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by  the  society  of  the  church  which  is  ordinarily  had  by  any 
religious  society  of  the  church  building  which  it  owns.  Im- 
mediately after  the  dedication  a  Presbyterian  church  was 
organized  at  the  place,  defendant  being  a  member,  and  being 
elected  one  of  the  ruling  elders,  and  the  congregation  then 
commenced  its  public  worship  in  the  building,  and  continued 
the  same  therein  up  to  the  date  last  named  whilst  they  had 
a  minister,  which  appears  to  have  been  about  half  the  time. 
The  meetings  of  the  church  were  held  in  the  building,  and 
Sabbath  schools ;  the  church  used  the  building  as  their  own, 
claimed  to  own  it,  and  had  their  church  property  in  it.  It 
is  true  defendant  testifies  the  church  did  not  at  any  time 
occupy  the  building  without  his  consent ;  but  we  understand 
this  to  mean  no  more  than  his  implied  consent,  arising  from 
his  suffering  the  occupancy  of  the  building  without  objection. 
There  is  no  evidence  of  any  express  consent  ever  having  been 
asked  or  given.  Defendant  says  that  he  became*  dissatisfied 
with  the  pastor  in  1881 ;  that  the  Presbytery  refused  to  dis- 
solve the  pastoral  relation,  and  he  locked  the  church  up,  and 
refused  to  let  them  occupy  it  any  longer.  Here  is  the  admis- 
sion of  a  prior  occupancy  by  the  society. 

Certain  acts  of  defendant  are  pointed  to  as  indicative  that 
possession  was  all  the  while  in  him,  as,  retention  of  the  keys 
of  the  church  by  himself  and  son ;  making  repairs  of  the 
church  at  his  own  expense ;  his  fencing  off  the  church  lot 
from  the  rest  of  his  land,  and  putting  a  hedge  around  it  at 
his  own  expense,  and  the  church  lot  having  always  been 
taxed  to  defendant  with  his  farm,  and  the  taxes  paid  by  him. 
He  was  a  ruling  elder  of  the  church,  and  his  son  was  janitor 
down  to  1880.  The  retaining  of  the  keys  might  be  referred 
to  the  official  capacity  of  defendant  and  his  son,  and  the  ex- 
penditures with  respect  to  the  property  do  not  necessarily 
denote  it  to  be  his  private  property,  or  that  it  was  held  by 
him  in  his  own  possession.  They  might  very  well  have  been 
his  free  gifts  for  the  benefit  of  the  religious  body  there  wor- 
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shiping,  as  were  his  other  contributions  additional  to  his  sub- 
scription which  he  made  toward  the  erection  of  the  church. 
The  acts  named  are  by  no  means  inconsistent  with  the  full 
possession  and  enjoyment  of  the  use,  by  the  society,  of  the 
church  building.  Improvements  were  made  in  the  putting 
up  of  a  bell,  which  was  done  through  another  subscription, 
and  there  was  some  furnishing  done  by  the  society. 

The  point  is  much  pressed  that  the  proof  does  not  support 
the  allegations  of  the  bill ;  that  the  bill  alleges  the  agreement 
was  made  with  William  Hammond  and  others,  and  that  there 
should  be  strict  proof  of  an  agreement  made  with  William 
Hammond  and  others,  in  which  there  is  not  only  entire 
failure,  but  that  the  name  of  Hammond  does  not  appear  at 
all  in  any  of  the  affairs  in  question  until  his  election  as  one 
of  the  trustees,  on  June  2,  1880,  at  the  legal  organization  of 
the  religious  society.  The  particular  named  person  with 
whom  the  agreement  was  made  was  not  material,  but  the 
matter  of  substance  was,  whether  there  was  such  an  agree- 
ment made  for  the  benefit  of  this  religious  body ;  if  so,  then, 
with  whomever  made,  on  the  effecting  of  a  legal  organization, 
and  there  being  a  corporate  body  capable  of  suing  for  the 
society,  there  might  be  enforcement  in  the  name  of  the  cor- 
poration of  the  contract  made  for  the  use  and  benefit  of  the 
society,  no  matter  with  whom  made.  We  conceive  it  would 
be  enough  for  the  relief  asked  here  if  there  had  been  but 
general  declarations  that  defendant  would  make  the  convey- 
ance, and  the  church  had  been  built,  in  whole  or  in  part, 
from  subscriptions  made  on  the  faith  of  such  declarations, 
or  if  there  had  been  but  the  implied  promise  to  convey  which 
we  find  as  arising  from  the  circumstances,  and  that  there 
would  be  no  necessity  of  alleging  or  proving  a  promise  to  any 
person  or  persons  in  particular,  and  that  any  such  averment 
is  surplusage,  and  need  not  be  proved.  Any  agreement  which 
was  made  here  was  made  for  the  use  and  benefit  of  this  Pres- 
byterian church,  and  these  trustees  who  bring  this  suit  rep- 
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resent  the  interests  of  all  the  church  members  as  to  church 
property,  and  may  enforce  agreements  made  for  the  use  and 
benefit  of  the  society  before  its  legal  organization. 

It  is  very  well  settled  that  where  subscriptions  have  been 
made  in  anticipation  of  the  formation  of  a  corporation,  and 
the  corporation  is  afterward  formed,  payment  of  such  sub- 
scriptions is  enforceable  in  the  name  of  the  corporate  body. 
(Cross  V.  Pinckiieyville  Mill  Co.  17  111.  54:;  Johnston  v.  Ewing 
Female  University,  35  id.  518.)  Besides,  it  is  not  the  sole 
allegation  of  the  bill,  as  to  the  making  of  the  agreement, 
that  it  was  made  with  Hammond  and  others,  but  the  bill 
alleges  further,  that  at  the  dedication  of  the  church  defend- 
ant repeated  his  promise  to  Hammond  and  the  congregation 
or  society,  and  elders  thereof,  to  convey  to  the  trustees  of 
the  society  or  church,  as  soon  as  organized  as  a  church  or 
ecclesiastical  body,  if  the  church  should  be  then  dedicated  as 
a  Presbyterian  church.  And  the  proof  is,  that  on  that  occa- 
sion, at  the  close  of  the  sermon,  and  before  the  dedication 
service,  the  defendant  arose  and  made  a  statement  of  the 
cost  of  the  church,  and  that  it  was  all  paid  for;  that  there 
being  no  church  organization,  there  was  no  one  to  deed  it  to, 
but  that  he  would  deed  it  as  soon  as  there  was  a  church 
organization,  and  anybody  to  deed  to.  The  acts  of  dedica- 
tion and  organization  of  the  church  may  be  regarded  as  addi- 
tional considerations  for  the  promise. 

It  is  objected  that  tlie're  should  be  no  decree  for  a  convey- 
ance except  upon  the  terms  of  refunding  to  defendant  the 
amount  he  expended  to  build  the  church,  over  and  above  the 
subscriptions  he  obtained,  and  the  expenses  of  the  repairs  and 
improvements  he  has  made.  It  does  not  appear  that  any 
claim  before  was  ever  made  for  any  of  these  expenses,  and 
in  view  of  defendant's  statement  at  the  -dedication  that  the 
church  was  all  paid  for,  we  think  what  he  expended  in  build- 
ing the  church,  additional  to  his  formal  subscription,  should 
be  looked  upon  as  a  gratuity,  as  much  so  as  the  $1000  which 
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he  subscribed,  and  his  other  expenditures,  too,  we  think,  must 
be  regarded  in  the  same  light. 

Laches,  which  is  set  up  in  the  answer,  is  not  available  in 
such  a  case  as  this,  where  the  complainants  were  in  posses- 
sion, as  we  find  they  were  here.  Mills  v.  Lockwood,  42  111. 
112;  Wilson  v.  Byers,  77  id.  7G. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  Clifford 

V, 

William  H.  Drake. 

Filed  at  Ottawa  May  19,  1884. 

1.  BiLii  OF  EXCEPTIONS — what  it  should  contain.  Where  an  article 
claimed  to  be  libelous,  offered  in  evidence  and  excluded  by  the  court,  is  not 
set  out  in  the  bill  of  exceptions,  this  court  can  not  say  that  it  was  proper  evi- 
dence in  the  case,  and  its  pertinency  not  appearing,  this  court  can  not  hold 
it  was  error  not  to  allow  a  witness  to  refresh  his  memory  by  examining  such 
article. 

2.  Evidence — refreshing  memory  of  witness.  Where  an  original  manu- 
script article  published  in  a  newspaper  is  shown  to  be  lost,  the  reporter, 
who  wrote  the  same  from  a  verbal  interview  with  one  who  is  sued  for  uttering 
alleged  libelous  matter  in  the  same,  may  be  shown  such  published  article  to 
refresh  his  memory  as  to  what  the  defendant  told  him,  if  the  article  is  libel- 
ous and  set  out  in  the  declaration,  and  it  is  error  to  refuse  to  allow  the 
witness  to  read  the  same  for  that  purpose. 

3.  Consent — waiver  of  error.  Where  counsel  for  both  parties  consent 
for  the  court  to  instruct  the  jury  to  find  for  the  defendant,  neither  party  can 
assign  the  ruling  for  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Simon  P.  Douthart,  for  the  appellant. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  a  libel,  brought  by 
John  Clifford  in  the  Superior  Court  of  Cook  county,  against 
William  H.  Drake,  in  which  special  damages  were  claimed. 
The  case  was  tried  in  the  Superior  Court,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  defendant.  Plaintiff  then 
appealed  to  the  Appellate  Court  for  the  First  District,  where 
the  judgment  of  the  Superior  Court  was  affirmed,  and  the 
case  comes  to  this  court  on  appeal. 

The  declaration  contains  two  counts.  It  is  averred  that 
appellant  had  obtained  the  position  of  architect  for  the  build- 
ing of  a  new  city  hall  in  the  city  of  San  Francisco,  in  the 
State  of  California ;  that  the  building  was  estimated  to  cost 
$5,000,000,  and  appellant  was  to  receive  five  per  cent  on  the 
expenditures;  that  a  reporter  of  the  "Chicago  Times"  saw 
appellee,  for  the  purpose  of  learning  as  to  the  qualifications 
and  character  of  appellant ;  that  appellee  knew  that  such 
information  as  he  should  impart  would  be  published  in  the 
"Times;"  that  the  reporter  prepared  an  article  embodying 
the  information  communicated  by  appellee,  which  was  pub- 
lished in  the  Sunday  "Times,"  by  reason  of  which  publica- 
tion appellant  lost  his  place  as  architect  and  superintendent 
of  the  building,  which  resulted  in  great  loss  and  damages  to 
appellant ;  that  in  response  to  inquiries  by  the  reporter,  ap- 
pellee spoke  false  and  defamatory  language  as  to  appellant's 
capability  and  reliability  as  an  architect.  The  article  pub- 
lished in  the  "Times"  was  copied  in  a  San  Francisco  paper, 
which  caused  him  to  lose  his  place  of  architect. 

The  bill  of  exceptions  shows  that  when  the  reporter  was 
on  the  witness  stand,  appellant  proposed  that  the  witness 
should  look  at  the  article  in  the  "Times,"  for  the  purpose  of 
refreshing  his  recollection,  to  which  appellee  objected,  and  the 
objection  was  sustained  by  the  court.  It  also  appears  that 
the  notes  of  the  conversation  made  by  the  reporter,  and  the 
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article  he  prepared,  were  destroyed,  and  upon  that  evidence 
appellant  offered  to  read  the  article  from  the  paper  in  which 
it  was  published,  the  paper  having  been  identified,  but  on 
objection  the  proposed  evidence  was  rejected  by  the  court. 
Afterward  the  court  directed  and  instructed  the  jury  to  find 
a  verdict  for  the  defendant.  The  article  complained  of  as 
being  false  and  libelous,  offered  in  evidence,  is  not  in  the  bill 
of  exceptions.  We  are  therefore  unable  to  see  that  it  was 
proper  evidence  in  the  case.  If  it  was  in  nowise  pertinent 
to  the  issue,  it  did  not  matter  whether  the  witness  was  pre- 
vented from  examining  it  to  refresh  his  recollection.  If  the 
article  was  libelous,  and  the  same  set  out  in  the  declaration, 
then  there  was  error  in  not  permitting  the  witness  to  read 
the  article  to  refresh  his  memory,  for  the  purpose  of  identify- 
ing it.  But  for  aught  we  can  see  the  article  may  have  had 
no  relevancy  to  the  case.  If  pertinent,  it  was  the  best  evi- 
dence attainable,  as  the  original  notes  and  article  in  manu- 
script had  been  destroyed.  As  the  article  is  not  incorporated 
in  the  bill  of  exceptions,  we  can  not  know  its  contents,  and 
therefore  can  not  say  the  court  below  erred  in  refusing  to 
permit  appellant  to  offer  the  paper  in  evidence.  Until  error 
is  shown,  we  must,  as  a  matter  of  law,  presume  that  the 
court  decided  correctly. 

As  to  instructing  the  jury  to  find  for  defendant,  counsel 
for  both  parties  consented  that  the  court  might  so  instruct. 
This  being  true,  neither  party  can  now  object.  That  ruling 
can  not,  therefore,  be  assigned  for  error. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Syllabus.     Brief  for  the  Appellant. 


Mary  New 

V. 

Jesse  E.  Oldfield. 

Filed  at  Ottawa  May  19, 1884. 

1.  Feaudulent  conveyance— de6tor  conveying  property  to  his  cred- 
itor— of  conveyances  by  the  debtor  to  his  wife.  A  debtor,  though  largely 
indebted,  may  sell  and  convey  property'-  to  a  creditor,  and  if  the  transaction 
is  made  in  good  faith,  and  is  honest  and  fair,  it  may  be  upheld.  But  the  law 
does  not  allow  a  debtor  in  failing  circumstances,  either  directly  or  indirectly, 
to  transfer  his  property  to  his  wife,  and  thus  place  it  beyond  the  reach  of  his 
creditors. 

2.  A  wife  may  purchase  property  with  her  own  means,  and  hold  the  same 
in  her  own  name,  and  such  property  will  not  be  liable  to  be  taken  for  the 
husband's  debts;  but  she  can  not  buy  and  hold  property,  as  against  his  cred- 
itors, with  means  belonging  to  her  husband;  and  earnings  by  the  husband 
from  a  business,  though  carried  on  in  the  wife's  name,  when  she  had  no 
money  of  her  own  invested  in  it,  can  not  be  regarded  as  her  own. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  H.  H.  Anderson,  for  the  appellant : 

In  Driggs  v.  Ilussell,  3  B.  K.  161,  Mrs.  Eussell,  a  married 
woman,  carried  on,  managed  and  controlled  an  iron  foundry, 
and  other  business  interests,  in  her  own  name,  with  funds 
loaned  her  by  friends,  to  whom  she  gave  her  own  notes,  with 
whom  she  advised  as  with  her  husband  as  to  proposed  in- 
vestments. The  husband,  who  was  insolvent,  was  hired  by 
the  wife,  and  received  a  monthly  compensation.  It  was  held 
that  the  property  used  in  the  business,  and  that  purchased 
by  her  and  standing  in  her  name,  was  her  individual  prop- 
erty, and  not  liable  to  be  taken  to  satisfy  the  claims  of  her 
husband's  creditors. 

Under  the  married  woman's  acts  of  New  York,  (substan- 
tially as  ours  of  1869,)  it  has  been  held  that  neither  the  fact 
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that  a  wife  employs  her  husband,  nor  the  fact  that  the  labor 
and  skill  of  the  husband  contribute  to  the  success  of  the  busi- 
ness, will  make  the  business  or  its  profits  the  property  of  the 
husband.  VorJiees  v.  Boiiestead,  7  Blatchf.  500 ;  Gage  v. 
DaiLchy,  34  N.  Y.  293;  Beechleij  v.  Wells,  33  id.  518;  Knapp 
V.  Smith,  27  id.  277 ;  Bongard  v.  Core,  82  111.  21 ;  Dean  v. 
Bailey,  50  id.  481 ;  Primmer  v.  ClayhaugJi,  78  id.  96. 

Messrs.  Gary,  Cody  &  Gary,  for  the  appellee : 
A  conveyance  of  property,  under  the  circumstances  of  this 
case,  is  fraudulent  as  to  creditors,  and  upon  proper  proceed- 
ings will  be  subjected  to  the  payment  of  their  claims.  Jaffers 
V.  Aneals,  91  111.  487;  Emerson  v.  Bemis  et  ux.  69  id.  537; 
Phelps  V.  Curtis,  80  id.  109  ;  Bennett  v.  Stout,  98  id.  47  ;  Flem- 
ing V.  Hioh,  3  Bradw.  390  ;  Power  v.  Alston,  93  111.  587.;  Jones 
V.  King,  86  id.  225 ;  Guffin  v.  First  National  Bank,  74  id.  259. 
The  law  allows  no  man,  beyond  the  specific  exemptions  of 
the  statute,  by  any  form  of  contract  or  mode  of  disposing  of 
property,  whatever  it  may  be,  to  secure  the  use  of  his  prop- 
erty to  himself,  to  the  exclusion  of  his  creditors.  Annis  v. 
Bonar,  86  111.  130. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  brought  by  Jesse  E.  Oldfield,  in 
the  Superior  Court  of  Cook  cou'nty,  against  Mary  New,  Michael 
New  and  Nicholas  New,  to  subject  a  certain  lot  to  the  pay- 
ment of  a  judgment  which  Oldfield  obtained  against  Nicholas 
New,  in  June,  1881,  upon  an  indebtedness  contracted  while 
Nicholas  New  was  the  owner  of  the  property.  Upon  the 
hearing  in  the  Superior  Court,  a  decree  was  rendered  in  favor 
of  the  complainant  in  the  bill,  which  was  affirmed  in  the 
Appellate  Court. 

There  is  no  substantial  controversy  between  the  parties  in 
reference  to  the  facts  established  by  the  evidence,  and  the 
only  question  presented  for  our  decision  is,  whether  the  tes- 
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timouy  submitted  on  the  hearing  was  sufficient  to  authorize 
the  decree  rendered  by  the  Superior  Court. 

On  the  12th  day  of  November,  1874,  Nicholas  New,  being 
in  faihng  circumstances,  conveyed  to  his  brother,  Michael 
New,  the  property  in  controversy,  described  as  lot  3,  block  1, 
in  Singer  &  Talcott's  addition  to  Lemont,  in  Cook  county,  for 
an  expressed  consideration  in  the  deed  of  $3200, — Mary  New, 
the  wife  of  the  grantor,  joining  in  the  conveyance.  The 
property  at  the  time  was  occupied  by  the  grantor  as  a  home- 
stead. The  consideration  for  this  deed,  as  shown  by  the 
evidence  of  Nicholas  New,  was  a  debt  due  his  brother  of 
$2200,  and  a  note  of  $1000  given  by  the  grantee,  payable  at 
a  future  day.  After  this  pretended  purchase  Michael  New 
went  into  the  possession  of  the  property,  and  kept  a  board- 
ing house  and  saloon  for  about  two  years,  when  he  moved 
away  and  rented  the  property  to  Mary  New,  who,  with  her 
husband,  carried  on  the  same  business  until  August  19,  1879, 
when  Michael  New  reconveyed  the  property  to  Mary  New,  for 
an  expressed  consideration  of  $3000.  Five  hundred  dollars 
was  paid  down.  The  one  thousand  dollar  note  which  Michael 
had  executed  when  he  purchased  the  property,  was  returned 
to  him,  and  Mary  New  gave  her  notes  for  $1500,  due  in  one, 
two  and  three  years,  secured  by  mortgage  on  the  premises. 

A  debtor,  although  at  the  time  he  may  be  largely  indebted, 
may  sell  and  convey  property  to  a  creditor,  and  if  the  trans- 
action is  made  in  good  faith,  and  is  honest  and  fair,  it  may 
be  upheld  and  sustained.  A  wdfe  may  purchase,  with  her 
own  means,  property,  and  hold  the  same  in  her  own  name, 
and  such  property  will  not  be  liable  to  be  taken  and  sold  in 
payment  of  debts  contracted  and  owing  by  the  husband.  But 
the  question  presented  by  this  record  is,  whether  the  pre- 
tended sale  from  Nicholas  New  to  his  brother,  Michael,  and 
from  Michael  to  the  wife  of  Nicholas,  will  fall  within  the  rule 
indicated,  or  were  these  transfers  a  mere  shift  or  device  to 
cover  up  the  property,  and  hold  it  under  cover  for  the  bene- 
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fit  of  the  original  owner,  Nicholas  New.  The  fact  that  Nich- 
olas New  conveyed  to  his  brother,  Michael,  and  that  Michael 
conveyed  back  to  the  wife  of  the  grantor,  is  of  itself  a  sus- 
picious circumstance,  and  the  account  Mary  New  gives  of  the 
transaction  is  not  calculated  to  inspire  confidence  in  the  hon- 
esty of  the  trade.  She  testified  :  "We  bought  the  house  and 
lot  from  Michael.  We  lost  everything.  We  ovv^ed  Michael  so 
much,  and  he  took  possession,  and  we  got  out.  We  got  it 
back  again.  We  gave  him  $500  cash,  and  we  owe  him  $1500 
yet,  and  we  gave  him  back  his  note  for  $1000,  which  he  had 
given  us  when  we  sold  the  property  to  him."  From  this  ac- 
count of  the  transaction  it  does  not  appear  that  she  bought 
the  property  with  her  own  means,  obtained  from  a  source 
other  than  her  husband,  but,  on  the  other  hand,  $1000  which 
was  paid  was  a  promissory  note  which  had  been  given  to 
Nicholas  by  Michael,  when  the  latter  pretended  to  buy  the 
property.  There  is  no  pretense  that  this  note  belonged  to 
Mary  New,  and  as  to  the  $500  paid  in  cash,  it  was  earned 
by  Nicholas  from  the  business  carried  on  in  the  property. 
It  is  true  the  business  was  conducted  in  the  name  of  the  wife, 
but,  so  far  as  appears,  she  had  no  money  of  her  own  invested 
in  it,  and  the  earnings  could  not  be  regarded  as  belonging  to 
her.  Under  such  circumstances  we  perceive  no  ground  upon 
which  the  transfer  of  the  property  to  Mary  New  can  be  sus- 
tained. The  law  does  not  allow  a  debtor  in  failing  circum- 
stances, either  directly  or  indirectly,  to  transfer  his  property 
to  his  wife,  and  thus  place  it  beyond  the  reach  of  his  credit- 
ors ;  but  on  the  other  hand,  when  it  is  apparent,  as  it  is  in 
this  case,  that  the  debtor  retains  the  real  ownership  of  the 
property,  it  is  the  province  of  a  court  of  equity  to  subject  the 
property  to  the  payment  of  the  debtor's  debts. 

We  think  the  decree   of  the  Superior  Court  is  fully  sus- 
tained by  the  evidence,  and  the  judgment  of  the  Appellate 

Court  will  be  affirmed. 

Judgment  affirmed. 
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Eliza  E.  Smith 

V. 

Samuel  H.  Yocum. 

Filed  at  Ottawa  May  19,  18S4. 

Specific  perfoemance — Statute  of  Feauds — verbal  agreement  by  a 
father  with  his  son  as  to  a  tract  of  land — part  performance.  Where  a 
father  made  a  verbal  agreement  with  his  son,  that  if  the  latter  would  remain 
in  this  State  and  go  upon  and  live  on  an  eighty-acre  tract  of  land  of  the 
former,  and  improve  it,  it  should  be  the  son's  after  the  father's  death,  the 
son  to  pay  a  certain  share  of  the  crops  during  his  father's  life,  which  contract 
was  full}'  performed  by  the  son,  it  was  lield,  that  the  acts  of  part  performance 
were  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds,  and  that  a  spe- 
cific performance  after  the  father's  death  was  properly  decreed,  as  against  the 
other  heir. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
JosiAH  McKoBERTS,  Judge,  presiding. 

On  the  25th  day  of  May,  1882,  Samuel  H.  Yocum  filed  his 
bill  in  chancery  in  this  case,  alleging,  in  substance,  that  in 
the  spring  of  1875  complainant  resided  in  Grand  Eidge,  in 
the  county  of  La  Salle,  in  this  State,  and  was  then  intending 
to  remove  with  his  family  to  the  State  of  Missouri  or  Kansas  ; 
that  John  Yocum,  father  of  complainant,  knowing  of  such 
intention,  and  being  then  the  owner  in  fee  of  the  south-west 
quarter  of  section  22,  town  32,  range  3,  east  of  the  third 
principal  meridian,  in  La  Salle  count}^,  and  being  also  the 
owner  in  fee  of  the  south  half  of  the  north-west  quarter  of 
section  15,  town  32,  range  3,  east,  in  said  county,  and  not 
wishing  his  son  to  move  west,  as  intended,  agreed  with  him 
that  if  complainant  would  move  on  said  eighty-acre  tract  of 
land,  and  occupy  and  farm  the  same,  and  render  to  John 
Yocum,  yearly,  one-half  of  the  grain  raised  thereon,  so  long 
as  he  (John  Yocum)  might  live,  and  would  improve  the  prem- 
ises in  such  manner  as  to  complainant  might  seem  best,  and 
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would  let  a  certain  cattle  transaction  between  them  go  into 
the  land, — being  a  claim  of  complainant  against  John  Yocum 
for  about  $700,  growing  out  of  dealings  in  cattle  between 
them, — that  he  (John  Yocum)  would  pay  all  taxes  on  the 
eighty-acre  tract  so  long  as  he  lived,  and  that  upon  his  death 
said  eighty-acre  tract  should  be  the  absolute  property  of  com- 
plainant. The  bill  further  alleged  that  complainant,  in  pur- 
suance of  and  in  reliance  upon  the  agreement,  moved  with 
his  family  on  the  land,  farmed  and  improved  it,  and  gave  his 
father  one-half  the  grain  raised  thereon,  down  to  the  time 
of  his  death,  (March  19,  1882,)  with  the  exception  of  one 
year,  (1877,)  when  he  lived  with  his  father,  at  the  latter's 
request.  The  other  surviving  child  was  made  defendant,  and 
the  prayer  of  the  bill  was  for  a  conveyance.  The  answer  put 
in  issue  the  making  of  the  alleged  agreement,  and  the  per- 
formance thereof,  and  set  up  the  Statute  of  Frauds.  Upon 
hearing,  on  proofs  taken,  the  circuit  court  decreed  in  ac- 
cordance with  the  prayer  of  the  bill,  and  the  defendant 
appealed. 

Messrs.  Leland  &  Gilbert,  and  Messrs.  Duncan  &  O'Con- 
NER,  for  the  appellant : 

In  a  case  of  this  character  the  proofs  must  be  clear  and 
satisfactory.     Story's  Eq.  Jur.  sec.  764. 

To  take  a  case  out  of  the  Statute  of  Frauds,  on  the  ground 
of  part  performance,  it  is  indispensable  that  the  acts  done 
should  be  referable  exclusively  to  the  contract.  Story's  Eq. 
Jur.  sees.  764-767;   Wallace  v.  Rajipleye,  103  111.  231. 

Possession  under  a  father,  or  other  near  relative  who  stands 
in  loco  parentis,  is  insufficient  to  take  a  contract  out  of  the 
statute,  although  attended  by  the  making  of  valuable  im- 
provements, because  the  relationship  between  the  parties 
tends  to  rebut  the  presumption  which  would  have  arisen  had 
the  parties  been  strangers.  1  Lead.  Cases  in  Equity,  1051, 
and  cases  there  cited ;  Hand  v.  Goodrich,  33  N.  H.  32. 
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A  court  will  enforce  a  contract  within  the  statute  only  when 
there  have  been  such  acts  of  performance  by  the  party  ask- 
ing the  relief,  that  he  would  suffer  an  injury  amounting  to  a 
fraud  by  a  refusal  to  execute  the  agreement.  Wallace  v. 
Eappleye,  103  111.  231. 

Messrs.  Mayo  &  Widmeb,  for  the  appellee : 

Specific  performance  of  a  parol  contract  will  be  enforced, 
notwithstanding  the  Statute  of  Frauds,  when  the  considera- 
tion has  been  paid  and  possession  taken  by  the  purchaser. 
Ramsey  et  al.  v.  Liston,  25  111.  114. 

So,  too,  a  promise  or  agreement,  made  by  a  father  to  a 
child,  to  convey  a  tract  of  land  if  the  child  will  take  posses- 
sion and  improve  the  same,  when  followed  by  possession,  and 
the  expenditure  of  labor  and  money  in  making  lasting  and 
valuable  improvements,  may  be  regarded  as  resting  upon  a 
valuable  consideration,  and  will  be  upheld  in  a  court  of  equity. 
Langston  v.  Bates  et  al.  84  111.  524 ;  Bright  et  al.  v.  Bright, 
41  id.  97;  Kurtz  et  al.  v.  Hihner  et  al.  55  id.  514;  McDowell 
V.  Lucas  et  al.  97  id.  489 ;  Bohanan  et  al.  v.  Bohanan,  96  id. 
591. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

It  is  insisted  the  proofs  do  not  sustain  the  allegations  of 
the  bill.  There  is  direct  evidence  of  the  agreement,  as  alleged 
in  the  bill,  in  the  testimony  of  the  witness  Gordon  that  he 
was  present  and  heard  the  making  of  the  agreement  between 
the  parties.  There  is  the  corroborative  testimony  of  as  many 
as  six  other  witnesses,  of  declarations  made  by  John  Yocum, 
very  strongly  confirmatory  of  the  existence  of  a  contract  that 
complainant  was  to  have  the  land.  These  statements  were 
all  made  to  the  different  witnesses  on  different  occasions,  and 
in  some  cases  they  were  repeated  to  the  witnesses  at  several 
different  times,  and  many  of  them  were  made  under  circum- 
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stances  entitling  them  to  more  weight  than  should  attach  to 
ordinary  loose  declarations. 

There  is  some  impeachment  of  the  witness  Gordon,  and 
there  are  some  circumstances  attending  his  testimony  which 
are  urged  as  affecting  its  credibility,  and  it  is  insisted  the 
witness  is  not  worthy  of  belief,  and  there  are  circumstances 
in  the  case  which  are  commented  upon  as  adverse  to  the  idea 
that  there  was  the  agreement  alleged.  Without  going  more 
into  particulars,  we  will  say  that  after  a  careful  consideration 
of  all  that  is  urged  in  depreciation  of  the  testimony  on  the 
part  of  the  complainant,  and  giving  it  due  weight,  the  con- 
viction remains  upon  our  minds,  from  the  evidence,  that 
there  existed,  here,  an  agreement  between  the  father  and  son, 
that  if  the  latter  would  stay  here,  and  go  upon  and  live  on 
this  place,  and  improve  it,  it  should  be  his  after  his  father's 
death.  The  proof  shows  that  in  the  same  spring,  after  the 
making  of  the  contract,  complainant  moved  on  the  land,  and 
ever  since,  until  his  father's  death,  did  occupy,  cultivate  and 
make  improvements  upon  it,  with  the  exception  of  one  year, 
when  he  lived  with  his  father,  at  the  latter's  request.  We 
think  the  agreement  has  been  established  here  with  the  clear- 
ness and  satisfaction  which  is  required  in  the  case  of  a  parol 
contract  respecting  land,  and  that  the  acts  of  part  perform- 
ance shown  are  sufficient  to  take  the  case  out  of  the  oper- 
ation of  the  Statute  of  Frauds,  under  former  decisions  of  this 
court.  Ramsey  Y.  Liston,  25  111.  114;  Bright  y.  Bright,  41 
id.  97;  Kurtz  y.  Hihner,  55  id.  514;  Langston  v.  Bates,  84  id. 
524;  Bohanan  v.  Bohanan,  96  id.  591;  McDowell  v.  Lucas, 
97  id.  489. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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John  H.  Weaver 

V, 

Wilhelmina  Fisher. 

Filed  at  Ottawa  May  19,  1884. 

1.  Jurisdiction  in  chancery — in  matters  of  trust.  In  the  case  of  a 
trust,  as,  between  a  principal  and  agent,  it  is  well  settled  that  a  court  of 
equity  has  jurisdiction  to  enforce  an  accounting  and  a  surrender  of  the  trust 
property,  the  time  when  the  tnistee  should  do  so  having  arrived,  and  he 
having  refused. 

2.  Trust — when  it  arises — as  between  principal  and  agent.  "Where  a 
person  is  employed  as  an  agent  in  the  conduct  of  the  financial  part  of  the 
business  of  his  principal,  the  relation  is  a  fiduciary  one  in  its  character;  and 
if  the  agent  appropriates  the  property  of  his  principal  to  his  own  use,  or 
makes  any  profit  to  himself  by  virtue  of  his  position,  he  must  account  there- 
for as  for  a  trust. 

3.  Upon  bill  in  chancery  by  a  principal  against  his  agent,  to  compel  an 
accounting  by  the  latter  in  respect  of  the  business  of  his  employment,  and 
a  surrender  of  property  in  his  hands,  it  appeared  there  was  an  agreement 
whereby  the  defendant  was  to  act  as  manager  of  the  office  part  of  the  com- 
plainant's business  (milling),  except  the  running  of  the  mill;  to  purchase 
grain,  ship  the  product,  make  sale  thereof,  and  do  the  banking  and  financial 
business, — all  in  defendant's  name,  but  in  fact  taking  no  interest  therein;  to 
account  therefor  to  the  complainant,  and  upon  a  discontinuance  of  the  em- 
ployment to  turn  over  and  surrender  to  the  principal  all  the  m'oney  and  other 
property,  of  every  kind  and  nature,  in  his  possession  or  under  his  control, 
belonging  to  the  principal.  It  was  held,  this  arrangement  created  a  trust  in 
the  money  and  property  of  the  principal  or  employer,  of  which  the  defend- 
ant became  possessed  under  and  by  virtue  of  his  employment. 

4.  Eesulting  trust — when  it  arises.  Where  a  person  occupying  a 
fiduciary  relation  purchases  property  with  the  trust  funds,  and  takes  title  in 
his  own  name,  a  trust  in  the  property  will  result  to  the  cestui  que  trust,  and 
this  whether  the  property  right  is  absolute,  or  only  qualified  and  contingent. 

5.  Board  of  trade — certificate  of  membership — how  far  to  be  consid- 
ered as  property,  so  that  a  court  of  equity  will  interpose  to  protect  the ' 
owner  in  its  enjoyment — and  generally,  as  to  property  rights  not  subject 
to  judicial  sale.  A  person  engaged  in  the  milling  business  in  Chicago  em- 
ployed an  agent  to  manage  the  financial  part  thereof,  and  furnished  him  with 
a  certificate  of  membership  in  the  board  of  trade  of  that  city,  to  enable  him 
to  conduct  that  part  of  the  business  advantageously,  and  such  agent,  on  leav- 
ing his  employment,  refused  to  transfer  such  certificate  and  surrender  the 
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same  to  his  employer:     Held,  that  a  court  of  equity  would  compel  him  to 
assign  the  same  in  blank,  and  deliver  the  same  to  his  employer. 

6.  There  is  a  large  class  of  legal  rights  in  which  there  is  a  property  inter- 
est, which,  by  reason  of  the  personal  and  peculiar  character  of  such  rights, 
can  not  be  made  the  subject  of  transfer  by  judicial  sale,  such  as,  an  interest 
in  real  estate  conditioned  to  become  void  on  alienation  or  transfer  to  another; 
contracts  for  personal  services  requiring  the  individual  care  and  skill  of  the 
one  party  in  and  about  some  matter  affecting  the  person  or  personal  tastes 
of  the  other  party.  But  still,  a  court  of  equity  will  interpose  to  prevent  a 
deprivation  of  their  enjoyment. 

7.  Same — former  decision — as  to  property  in  certificate  of  membership 
in  board  of  trade.  It  is  a  misapprehension  to  suppose  that  this  court  held 
in  Barclay  v.  Smith,  107  111.  349,  that  there  are  no  property  rights  of  any 
kind  in  a  certificate  of  membership  in  the  board  of  trade  of  the  city  of  Chi- 
cago. It  was  simply  held  in  that  case  that  such  a  certificate  is  not  property 
which  is  liable  to  be  subjected  to  the  payment  of  the  debts  of  the  holder  by 
legal  proceedings,  under  the  law  as  it  now  exists. 

8.  Parties — in  chancery — to  compel  surrender  by  an  agent  of  a  cer- 
tificate of  membership  in  board  of  trade.  On  bill  by  a  principal  against  a 
former  agent  to  compel  him  to  account  for  moneys  and  property  coming  to 
his  hands,  and  to  compel  him  to  surrender  to  the  principal  a  certificate  of 
membership  in  the  Chicago  board  of  trade,  taken  by  the  principal  in  the 
agent's  name,  the  board  of  trade  is  not  a  necessary  party,  there  being  no 
relief  sought  against  it. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Wilhelmina  Fisher  exhibited  her  bill  in  chancery  in  the 
Superior  Court  of  Cook  county,  against  John  H.  Weaver, 
wherein,  among  other  things,  she  alleged  that  on  the  1st  of 
September,  1880,  she  and  said  Weaver  entered  into  an  agree- 
ment, whereby  she  hired  him  to  assist  her  in  conducting  the 
milling  business,  in  which  she  was  then  engaged,  as  clerk 
and  manager  of  the  office  part,  but  not  in  running  the  mill, 
for  one  year,  for  a  named  salary.  He  was  to  conduct  the 
banking  and  financial  part  of  the  business  in  his  own  name, 
but  was  to  have  no  interest  therein.  He  was  also  to  keep 
proper  books  of  account,  and  each   month   exhibit   a   true 
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account  of  the  business,  showing  profit  or  loss.  He  further 
agreed  to  loan  her  $1000,  and  take  her  note,  secured  by 
chattel  mortgage  therefor,  and  that  when  his  employment 
ceased  he  would  turn  over  to  her  all  of  her  money  and  prop- 
erty, of  every  kind.  She  alleged,  also,  that  both  parties  began 
the  performance  of  the  contract  on  the  day  it  was  entered 
into ;  that  about  said  date  she  bought  a  certificate  of  mem- 
bership in  the  Chicago  board  of  trade,  numbered  2861,  for 
$475,  which  she  had  transferred  to  him,  but  was  paid  for 
with  her  money,  and  still  belonged  to  her;  that  on  the  15th 
of  November,  1881,  defendant,  who  had  up  to  that  time  con- 
tinued in  the  employ  of  complainant,  terminated  his  engage- 
ment;  that  on  August  20,  1881,  defendant  drew  one  year's 
interest  on  $1000,  and  $500  of  the  principal,  for  himself,  and 
he  could  have  paid  himself  the  rest  had  he  chosen  to  do  so, 
but  he  preferred  to  hold  the  note  and  mortgage ;  that  when 
defendant  left  the  employ  of  complainant  he  had  in  his  pos- 
session, belonging  to  her,  $1000  in  money,  several  shipments 
of  milling  products,  and  said  certificate  of  membership  in  the 
board  of  trade ;  that  she  requested  him  to  turn  over  to  her 
said  money,  merchandise  and  board  of  trade  certificate,  after 
paying  himself  what  was  due  on  said  loan,  but  he  refused  to 
do  so,  and  then  for  the  first  time  claimed  to  own  said  board 
of  trade  certificate,  and  stated  that  he  should  hold  the  money 
and  merchandise  till  she  consented  to  his  ownership,  which 
she  refused  to  do;  that  on  the  13th  of  December,  1881,  de- 
fendant paid  over  the  amount  of  the  shipments  to  the  com- 
plainant, but  retained  $1159.16  in  his  hands,  which  belonged 
to  her,  and  refused  to  pay  himself  out  of  it,  and  to  turn  over 
the  board  of  trade  certificate,  which  he  still  retained ;  that 
complainant  tendered  defendant  the  amount  due  on  the  note 
and  mortgage,  and  demanded  the  same,  and  the  board  of 
trade  certificate,  but  he  refused  to  give  it  up.  She  further 
alleged  that  the  board  of  trade  certificate,  since  its  purchase, 
had  risen  in  price  from  $475  to  $4000,  on  November  15, 1881, 
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wliicli  price  it  still  bore ;  that  she  wished  to  use  said  certifi- 
cate in  her  milling  business,  so  as  to  enable  an  agent  in  her 
employ  to  buy  grain  for  her  mill,  on  the  board  of  trade ;  that 
the  defendant  was  not  responsible  financially.  The  bill  prays 
for  a  final  decree  compelling  defendant  to  pay  to  complainant 
what  he  owes  her,  after  satisfying  said  note  and  mortgage, 
and  to  transfer  and  deliver  said  certificate  to  such  person  as 
she  should  select,  and  for  general  relief,  etc. 

Weaver  answered,  admitting  the  contract  set  out  in  the 
bill,  and  that  the  business  was  conducted  in  his  name.  He 
denies  that  the  board  of  trade  certificate  w^as  bought  by  or 
belonged  to  complainant,  that  he  ever  admitted  it  did,  and 
that  he  had  ever  refused  to  turn  over  to  complainant  money 
or  property  belonging  to  her.  He  says  he  made  personal 
application  for  membership  to  the  board  of  trade,  and  was 
accepted  and  admitted  as  a  member,  and  paid  his  assess- 
ments out  of  his  personal  means.  He  admits  that  his  debt 
was  paid  to  him  in  full  about  September  1,  1881,  and  says 
the  reason  the  note  and  mortgage  were  not  surrendered  was 
because  he  was  not  asked  for  them,  and  that  when  they  were 
demanded  of  him  he  gave  them  up.  He  alleges  that  he  has 
turned  over  all  money,  etc.,  belonging  to  complainant,  and 
that  he  did  not  do  so  when  first  requested  because  he  was 
personally  liable  on  outstanding  debts,  etc.  He  claims  that 
membership  in  the  board  of  trade  is  a  personal  privilege,  and 
not  a  property  right  of  which  a  court  of  equity  has  jurisdic- 
tion, and  that  he  is  the  sole  owner  of  the  personal  privilege 
conferred  by  certificate. 

The  cause  was  heard  on  bill,  answer  and  proofs.  The 
decree  finds  that  the  court  has  jurisdiction  of  the  parties  and 
subject  matter;  that  the  material  allegations  in  the  bill  are 
true ;  that  defendant,  at  the  time  the  bill  w^as  filed,  and  at 
the  time  the  decree  was  entered,  was  in  possession  of  a  cer- 
tificate of  membership  in  the  Board  of  Trade  of  Chicago,  (No. 
2861,)  and  standing  in  his  name,  but  that  said  certificate 
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then  belonged  to  complainant ;  that  defendant  had  $79.66 
due  to  complainant,  and  decreed  that  defendant  be  enjoined 
from  disposing  of  said  certificate  except  as  in  said  decree 
provided ;  that  he  forthwith  execute  an  assignment  in  blank 
of  said  certificate,  and  deliver  the  certificate,  so  signed,  to- 
gether with  the  ticket  of  admission  to  the  board  of  trade,  to 
the  complainant,  and  that  he  pay  $79.66  to  complainant, 
with  her  costs,  and  that  she  have  execution  therefor.  From 
this  decree  the  defendant  appealed  to  the  Appellate  Court  for 
the  First  District,  and  that  court  affirmed  the  decree  of  the 
Superior  Court.  This  writ  of  error  is  sued  out  to  bring  in 
review  that  judgment  of  affirmance. 

Messrs.  Hutchinson  &  Partridge,  for  the  plaintiff  in  error : 

The  whole  case  rests  upon  the  hypothesis  that  the  certifi- 
cate of  membership  in  the  board  of  trade  was  a  chattel,  and 
salable  in  the  market.  If  a  chattel,  full  compensation  for 
the  breach  of  contract  could  be  had  in  an  action  at  law  for 
damages.  This  is  always  a  complete  answer  to  a  bill  for 
specific  performance.  Pierce  v.  Plumb,  74  111.  326 ;  Ross  v. 
Buchanan,  13  id.  55;  Marble  Co.  \.  Ripley,  10  Wall.  339; 
Cud  V.  Rutter,  1  P.  Wms.  570;  Adclerly  v.  Dixon,  1  Sim.  & 
Stu.  607;  Nutbrown  v.  Thornton,  10  Yes.  Jr.  160';  Mason  v. 
Armitage,  13  id.  25;  Waterman  on  Specific  Per.  sees.  9,  16, 
17,  19  ;  Fry  on  Specific  Per.  sees.  11,  12  ;  Harnett  v.  Yielding, 
2  Sch.  &  Lef.  549;  Story's  Eq.  Jur.  sees.  716,  717,  717  a. 

The  bill  should  have  been  dismissed  for  want  of  proper 
parties.  The  board  of  trade  was  a  necessary  party  to  the 
suit,  in  order  to  do  complete  justice  between  the  parties. 
Story's  Eq.  Pleading,  sec.  72;  Daniell's  Chancery  Practice, 

181. 

This  objection  was  available  upon  the  hearing,  (Story's 
Eq.  Pleading,  sec.  75,)  and  although  the  objection  was  not 
made  by  either  party.  Daniell's  Chancery  Practice,  285, 
note  2. 
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We  understand  that  it  is  the  settled  law  of  this  State  that 
such  a  membership  is  not  such  a  property  right  as  it  was 
competent  for  the  court  to  transfer  by  its  decree,  as  was 
sought  to  be  done  in  this  case.  Rice  v.  Board  of  Trade,  80 
111.  134;  Barclay  v.  Smith,  107  id.  349;  In  re  Sutherland,  6 
Biss.  526 ;  Thompson  v.  Adams,  93  Pa.  St.  55 ;  Pancoast  v. 
Gowen,  id.  QQ. 

Mr.  EuFus  King,  for  the  defendant  in  error : 

This  is  not  a  suit  simply  to  enforce  the  specific  perform- 
ance of  a  contract,  but  to  compel  the  plaintiff  in  error  to 
make  his  account  of  his  principal's  money  received  by  him 
in  a  fiduciary  capacity,  the  amount  resting  in  his  knowledge 
only,  and  enforce  a  trust.  The  enforcement  of  trusts  is  an 
original  ground  of  equity  jurisdiction.  Harris  v.  Douglas,  64 
111.  469;  Hopkins  Y.  Granger,  52  id.  510;  Attorney  General 
V.  Illinois  Agricultural  College,  85  id.  520. 

Although  a  court  of  law  may  also  have  jurisdiction,  this 
does  not  oust  a  court  of  equity,  where  the  object  is  to  enforce 
a  trust.  Coates  v.  Woodworth,  13  111.  654;  Marlow  v.  Mar- 
low,  77  id.  634. 

The  objection  that  there  is  a  want  of  proper  parties,  is  also 
without  foundation.     Story's  Eq.  Pleading,  72. 

A  certificate  of  membership  in  the  board  of  trade  is  prop- 
erty. Hyde  v.  Wood,  4  Otto,  523 ;  In  re  Ketchum,  1  Fed. 
Rep.  840;  Gallagher  \.  Lane,  19  N.  B.  224;  Retterbond  v. 
Baggott,  4  Abbott's  N.  C.  67 ;  Grocers'  Bank  v.  Murphy,  60 
How.  Pr.  426. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Three  grounds  are  urged  for  reversing  the  decree  of  the 
Appellate  Court :  First,  if  the  subject  matter  of  litigation 
is  such  that  any  relief  should  be  granted,  the  remedy  is  at 
law,  and  not  in  equity ;  second,  but  the  subject  matter  of 
litigation  is  not  such  as  the  court  can  act  upon  to  grant  any 
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relief ;  and  third,  in  any  view,  the  board  of  trade  is  an  indis- 
pensable party.  These  will  be  briefly  considered,  in  the  order 
stated. 

First — The  agreement  set  out  in  the  bill,  admitted  in  the 
answer,  and  read  in  evidence  on  the  hearing,  whereby  the 
defendant  agreed  to  act  as  clerk  of  the  complainant  and  man- 
ager of  the  office  part  of  her  business,  (except  the  running  of 
the  mill,)  to  purchase  grain,  ship  the  ground  product,  make 
sale  thereof,  and  do  the  banking  and  financial  business,  all 
in  his  own  name,  (but  in  fact  all  ownership  therein  being  in 
the  complainant,  and  he  having  no  interest  therein,)  account 
therefor  to  the  complainant  at  the  intervals  provided  in  said 
contract,  and,  upon  a  discontinuance  of  the  employment,  to 
turn  over  and  surrender  to  the  complainant  all  the  money 
and  property,  of  every  kind  and  nature,  in  his  possession  or 
under  his  control,  belonging  to  the  complainant,  Creates  a 
trust  in  the  money  and  property  of  the  complainant  of  which 
the  defendant  became  thus  possessed.  As  to  the  duties  im- 
posed upon  the  defendant  by  the  contract,  it  seems  to  be 
conceded  the  relation  of  principal  and  agent  is  created.  But 
this  is  a  fiduciary  relation,  and  if  the  agent  appropriate  the 
property  of  his  principal  to  his  own  use,  or  make  any  profit 
to  himself  by  virtue  of  his  position,  he  must  account  there- 
for as  for  a  trust.  (Perry  on  Trusts,  (2d  ed.)  sec.  206  ;  Smith 
V.  Wright  et  al.  49  111.  403 ;  Clapp,  Admr.  v.  Emery,  98  id. 
523 ;  Davis  v.  Hamlin,  108  id.  39.)  There  being  a  trust, 
nothing  is  better  settled  than  that  a  court  of  equity  has  juris- 
diction to  enforce  an  account  and  surrender  of  the  trust  prop- 
erty, the  time  when  the  trustee  should  do  so  having  arrived, 
and  he  having  refused. 

Second — It  is  a  misapprehension  to  suppose,  as  counsel  for 
plaintiff  in  error  seem  to,  that  we  held  in  Barclay  v.  Smith, 
107  111.  349,  that  there  are  no  property  rights  of  any  kind  in 
a  certificate  of  membership  in  the  board  of  trade  of  the  city 
of  Chicago.     We  simply  there  held  that  such  a  certificate  is 
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not  property  which  is  liable  to  be  subjected  to  the  payment 
of  the  debts  of  the  holder  by  legal  proceedings.  We  did  not 
intimate  that  from  the  nature  of  a  certificate  of  membership 
in  the  board  of  trade,  it  could  not,  by  statute,  be  subjected 
to  the  payment  of  debts,  but  only  that,  under  the  law  as  it 
now  is,  it  can  not  be.  Whether  property  shall  be  liable  to 
be  subjected  to  the  payment  of  debts  by  legal  proceedings, 
and  if  so,  in  what  manner,  is  purely  a  matter  of  statutory 
regulation.  At  common  law,  shares  in  stocks  were  held  not 
to  be  chattels.  (Angell  &  Ames  on  Corporations,  (5th  ed.) 
sec.  560;  Hermann  on  Executions,  sec.  362.)  And,  also,  to 
be  of  such  an  intangible  nature  that  there  could  be  no  change 
of  possession,  and  therefore  that  they  could  not  be  sold  on 
execution.  (Angell  &  Ames  on  Corporations,  (5th  ed.)  sec. 
560.)  And  it  is  held  the  interest  of  the  inventor  in  a  pat- 
ented invention,  and  of  the  author  in  the  copyright  of  a  book, 
can  not  be  sold  on  execution.  (Freeman  on  Executions,  sec. 
110.)  And  it  is  said  the  weight  of  authority  is  in  support  of 
the  view  that  equity  has  no  power,  in  .ordinary  cases,  to  com- 
pel the  appropriation  of  choses  in  action  to  the  payment  of 
their  owner's  debts.  (Freeman  on  Executions,  sec.  425.) 
By  statute,  shares  in  stocks  may  be  now  sold  on  execution, 
and,  doubtless,  the  inventor's  interest  in  his  patent,  and  the 
author's  interest  in  his  copyright,  might,  by  statute,  be  made 
subject  to  sale  on  execution.  There  is,  however,  a  large  class 
of  legal  rights  in  which  there  is  a  property  interest,  that,  by 
reason  of  their  personal  and  peculiar  character,  manifestly 
could  not  be  made  the  subject  of  transfer  by  judicial  sale, — 
such,  for  instance,  as  an  interest  in  real  estate  conditioned  to 
become  void  on  alienation  or  transfer  to  another ;  contracts 
for  personal  services  requiring  the  individual  care  and  skill 
of  the  one  party  in  and  about  some  matter  affecting  the  per- 
son or  personal  tastes  of  the  other  party.  But  in  all  these 
cases  it  is  too  obvious  to  require  the  citation  of  authorities, 
a  court  of  equity  would  interfere  to  protect  against  depriva- 
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tion  of  enjoyment ;  and  it  is  impossible  to  conceive  any  reason 
why  a  court  of  equity  will  not,  upon  like  principle,  interfere 
here  to  protect  the  complainant's  interest  in  this  certificate  of 
membership  in  the  board  of  trade. 

This  defendant  has  not  a  shadow  of  authority  for  retaining 
this  certificate.  It  was  bought  with  the  money  of  the  com- 
plainant, and  placed  in  his  name  solely  for  the  purpose  of 
enabling  him  to  conduct  that  part  of  her  business  which  he 
had  undertaken  to  conduct  for  her.  If  he  be  allowed  to 
retain  it,  since  it  has  a  market  value  of  $3400  to  $4000,  he 
can  realize  upon  it  to  that  amount,  and  she  will  be  driven  to 
the  payment  of  that  amount  to  obtain  another  certificate,  in 
order  that  her  business  may  be  conveniently  carried  on,  and 
to  place  her  in  the  condition  in  which  she  now  is  if  she  only 
be  allowed  to  retain  her  own.  In  Davis  v.  Hamlin,  supra,  at 
page  49,  we  quoted  from  the  x\merican  notes  to  Keecli  v.  San- 
ford,  1  Leading  Cases  in  Equity,  53,  the  rule  applicable  here, 
as  follows  :  "Wherever  one  person  is  placed  in  such  relation 
to  another,  by  the  act  and  consent  of  that  other,  or  the  act 
of  a  third  person  or  of  the  law,  that  he  becomes  interested 
for  him,  or  interested  with  him,  in  any  subject  of  property  or 
business,  he  is  prohibited  from  acquiring  rights  in  that  sub- 
ject antagonistic  to  the  person  with  whose  interest  he  has 
become  associated."  The  rule  is  general,  and  of  familiar 
application  in  this  court,  that  where  a  person  occupying  a 
fiduciary  relation  purchases  property  with  the  trust  funds, 
and  takes  title  in  his  own  name,  a  trust  in  the  property  will 
result  to  the  cestui  que  trust, — and  this,  on  principle,  must 
be  true  whether  the  property  right  is  absolute  or  only  qual- 
ified and  contingent.  The  right,  whether  large  or  small,  is 
entitled  to  protection,  if  its  deprivation  may  aft'ect  adversely 
the  cestui  que  trust.  It  can  not  be  said,  here,  that  we  must, 
from  the  nature  of  this  corporation,  hold  there  can  be  no 
pecuniary  value  in  a  certificate  of  membership,  because  the 
proof  shows  the  contrary  with  absolute  certainty.     It  has  a 
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regular  pecuniary  market  value,  notwithstanding  the  condi- 
tions to  which  the  transfer  of  its  title  is  subject. 

Tliird — It  is  sufficient  to  say  as  to  the  last  point,  no  relief 
is  sought  against  the  board  of  trade.  The  contest  is  purely 
between  plaintiff  in  error  and  defendant  in  error,  and  in  no- 
wise concerns  the  board  of  trade.  It  will  be  time  enough  to 
make  it  a  party  when  a  decree  is  sought  against  it.  Whether 
the  party  to  whom  the  defendant  in  error  desires  the  certifi- 
cate assigned  will  be  acceptable  to  and  received  by  the  board, 
can  not,  in  any  possible  way,  concern  plaintiff  in  error. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Livingston  County  Agricultural  Society  et  al. 

V, 

James  A.  Hunter  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Agricultueal  society — reorganization — upon  the  joint  stock  plan 
— effect  upon  property  rights,  and  the  rights  of  creditors.  The  constitu- 
tion of  an  agricultural  society  declared  that  the  object  of  the  society  should 
be  "to  improve  the  condition  of  agriculture,  horticulture,  and  the  mechanic 
and  household  arts,"  and  provided  for  holding  annual  fairs.  On  a  reorgan- 
ization as  a  joint  stock  company,  the  new  constitution  then  adopted  declared 
the  object  of  the  society  should  be  "to  improve  the  condition  of  agriculture, 
horticulture,  floriculture,  mechanic  and  household  arts,"  and  also  provided 
for  holding  annual  fairs  and  exhibitions.  The  name  was  changed  by  substi- 
tuting the  word  "board"  in  place  of  the  word  "society."  The  board,  as  reor- 
ganized, took  possession  of  all  the  property  of  the  old  society:  Held,  that 
there  was  no  essential  change  in  the  object  of  the  society  resulting  from  its 
reorganization,  and  that  the  new  board  was  not  a  separate  and  independent 
society  from  the  old  one,  but  the  same,  under  a  slight  change  in  name. 

2.  Upon  the  reorganization  of  a  county  fair  society,  under  section  9,  chap- 
ter 5,  of  the  Revised  Statutes  of  1874,  the  corporation,  as  reorganized,  will 
succeed  to  all  the  rights  and  liabilities  of  the  society  as  they  existed  at  the 
time  of  the  change,  and  the  old   creditors  of  the  same  will  have  the  same 
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right  to  sue  the  company  under  its  new  name  and  organization  that  they  had 
to  sue  the  company  as  originally  organized. 

3.  Creditors  of  an  agricultural  society,  whether  their  claims  accrued  before 
or  after  the  reorganization  of  the  institution,  stand  upon  the  same  footing, 
and  the  only  way  by  which  one  may  gain  an  advantage  over  another  is  by  the 
exercise  of  superior  diligence  in  prosecuting  his  claim  to  judgment,  and 
thereby  obtaining  a  judgment  or  execution  lien  upon  the  company's  property. 

4.  The  reorganization  of  an  agricultural  society  under  the  statute  men- 
tioned, on  the  stock  plan,  does  not  render  the  corporation  one  for  private 
gain  or  profit,  or  change  the  public  character  of  the  institution.  Its  property 
still  can  only  be  applied  to  the  payment  of  its  debts,  and  to  the  promotion  of 
the  general  objects  of  the  association,  as  expressed  in  its  constitution. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  C.  C.  Strawn,  for  the  appellants : 

The  old  society,  to  all  intents  and  purposes,  was  a  public 
corporation,  while  the  new  one  is  purely  private  in  its  objects, 
having  the  pecuniary  profit  of  its  stockholders  only  in  view. 

It  is  well  settled  law  that  the  title  to  the  property  of  a 
corporation,  having  stockholders,  is  held  in  trust  by  the  cor- 
poration for  the  use  of  the  stockholders,  and  upon  dissolu- 
tion of  the  corporation  the  title  to  the  property  vests  in  the 
stockholders,  in  equity.  Stevens  v.  Rutland  R.  R.  .Co.  29  Vt. 
549  ;  Taijlor  v.  Chichester  Ry.  Co.  L.  R.  2  Exch.  378  ;  Bacon 
V.  Robertson,  18  How.  480;  Lum  v.  Robertson,  6  Wall.  277; 
Frothingham  v.  Barney,  13  N.  Y.  366 ;  Matter  of  Woven  Tape 
Skirt  Co.  15  id.  508;  Krebs  v.  Carlisle  Bank,  3  Wall.  33. 

Changes  may  be  made  in  the  organic  structure  of  a  cor- 
poration, and  the  power  of  management  of  the  company 
either  enlarged  or  diminished,  so  long  as  the  equitable  lien 
of  creditors  upon  the  corporate  funds  is  not  impaired,  and  no 
material  change  is  made  in  the  nature  of  the  security.  Mor- 
awetz  on  Corporations,  sees.  562-565,  and  cases  there  cited. 
Brufett  V.  Great  Western  R.  R.  Co.  25  111.  553 ;  Manchester 
and  London  Life  Ass.  Co.  L.  E.  9  Eq.  648. 
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It  is  also  held  that  any  change  in  the  nature,  objects  and 
purposes  of  a  corporation,  that  affects  or  impairs  the  security 
afforded  creditors  through  the  property  and  effects  of  such 
corporation,  entitles  such  creditors  to  interfere  by  way  of 
their  equitable  lien.  35  N.  J.  L.  321;  Wood  v.  Dammer,  3 
Mason,  305;  Bellows  v.  Hollowell  and  Augusta  Bank,  2  id. 
31 ;  Wyman  v.  Hollowell  and  Augusta  Bank,  14  Mass.  58 ; 
Bank  of  Port  Gibson  v.  Moore,  13  S.  &  M.  157;  Commercial 
Bank  v.  Lockwood,  2  Harr.  17;  Curran  v.  State,  15  How. 
312;  Barings  v.  Dahney,  19  Wall.  1. 

It  is  further  held,  in  our  own  State,  that  the  capital  stock 
of  a  corporation  is  a  trast  fund  for  creditors.  Union  Ins. 
Co.  V.  Frear  Stone  Manf.  Co,  97  111.  537. 

Mr.  E.  F.  Bull,  and  Mr.  S.  S.  Lawrence,  for  the  appellees  : 

The  mere  change  of  names  does  not  and  can  not  change 
things  or  their  properties.  In  the  change  of  name  and  or- 
ganization of  a  corporation,  the  liabilities  and  rights  of 
property  of  the  corporation  in  its  old  form  accompany  the 
corporation  in  its  reorganization,  and  the  old  corporation  is 
continued  in  existence  as  the  same  corporation,  although 
different  powers  are  possessed  under  the  new  charter.  Toivn 
of  Reading  v.  Wedder,  66  111.  83 ;  Ross  v.  C,  B.  and  Q.  R.  R. 
Co.  77  id.  134;  City  of  Olney  v.  Harvey,  50  id.  455;  Presi- 
dent, etc.  V.  Kleinschnitz,  28  id.  134;  Railroad  Co.  v.  Moffit, 
75  id.  528;  4  Withrow's  Corporation  Cases,  186,  501. 

All  business  relating  to  the  legitimate  objects  of  a  corpo- 
ration, by  its  charter,  may  be  transacted  by  the  directors, 
without  the  sanction  of  the  members  or  stockholders.  Wood 
V.  Whelen,  93  111.  165. 

The  law  does  not  favor  secret  liens.  The  law  favors  the 
diligent.  He  who  is  first  in  time  is  first  in  right.  Smith  v. 
Lind,  29  111.  20 ;  Lyon  v.  Rohhins,  46  id.  279 ;  Freeman  on 
Judgments,  sec.  395. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  present  appeal  brings  before  us  for  review  a  decree  of 
the  Livingston  county  circuit  court,  rendered  at  its  January 
term,  1884,  dismissing  a  bill  filed  in  the  name  of  the  Living- 
ston County  Agricultural  Society  and  certain  of  its  creditors, 
against  James  A.  Hunter  and  others,  whereby  it  is  sought  to 
enjoin  the  collection  of  a  judgment  in  said  Livingston  circuit 
court  in  favor  of  Pierce  &  Newcomb,  and  against  the  Living- 
ston County  Agricultural  Board,  for  $711.50,  and  costs  of 
suit. 

The  material  facts  in  the  case,  as  shown  by  the  proofs  and 
pleadings,  are,  in  substance,  these :  The  "Livingston  County 
Agricultural  Society"  was  organized  as  a  corporation  at  Pon- 
tiac,  Livingston  county,  on  the  18th  day  of  April,  1857, 
under  an  act  Of  the  legislature  then  in  force,  with  the  usual 
powers,  rights  and  privileges  of  corporations  of  that  character. 
It  continued  to  keep  up  its  organization,  and  hold  annual 
fairs,  until  and  including  the  year  1877.  In  November  of 
that  year  the  company,  under  the  provisions  of  section  9, 
chapter  5,  of  the  Eevised  Statutes  of  1874,  changed  its  name 
to  that  of  "Livingston  County  Agricultural  Board, "  and  re- 
organized as  a  joint  stock  company,  but  without  any  material 
change  as  to  the  purposes  or  objects  of  the  organization. 
Before  and  at  the  time  of  the  reorganization  the  company  was 
the  owner  of  what  is  now  known  as  the  "old  fair  grounds," 
with  the  improvements  thereon,  and  was  indebted  to  a  num- 
ber of  persons,  amounting,  in  the  aggregate,  to  about  $1000, 
for  which  the  company's  notes  were  then  outstanding.  After 
the  reorganization  the  company  purchased  and  improved  new 
fair  grounds,  on  which  the  annual  fairs  were  thereafter  held. 
In  improving  the  new  grounds  the  company  became  indebted 
to  Pierce  &  Newcomb  in  the  sum  of  $711.50,  for  which 
amount  they  recovered  a  judgment  against  the  company,  as 
already  stated,  and  were  proceeding  to  obtain  satisfaction  of 
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the  judgment  out  of  the  old  fair  grounds,  which  had  been 
stripped  of  all  improvements,  but  still  belonged  to  the  com- 
pany, when  the  present  bill  was  filed  to  enjoin  its  collection. 

The  exact  ground  upon  which  appellants  rely  for  main- 
taining the  bill  in  this  case  is  not  very  apparent.  Indeed,  a 
careful  examination  of  the  original  and  amended  bills,  and 
the  argument  in  the  case,  show  that  even  counsel  has  had 
difficulty  in  settling  upon  any  satisfactory  theory  with  respect 
to  it.  As  corroborative  of  this  statement,  we  give  the  posi- 
tion of  counsel  in  his  own  language.  He  says  :  "Appellants 
make  two  points  on  this  record :  First,  by  the  organization 
of  the  new  board  the  constitution  of  the  old  society  was 
essentially  changed  in  its  objects  and  purposes,  or  such  new 
board  was  in  fact  separate  and  independent  of  the  old  society, 
and  in  either  case  the  new  board  in  no  way  succeeded  to  or 
took  the  property,  effects  or  rights  of  the  old  society;  and 
second,  in  any  event,  whether  the  new  board  was  separate 
and  independent  of  the  old  society,  or  succeeded  to  and  took 
the  property,  rights  and  effects  of  the  old  society,  the  credit- 
ors of  the  old  society  had  a  lien,  in  equity,  upon  the  assets  of 
the  old  society,  real  and  personal,  for  the  payment  of  their 
claims ;  and  the  title  to  such  assets  passed  to  the  new  board, 
if  at  all,  encumbered  with  such  lien,  and  subject  to  the  pay- 
ment of  the  debts  of  the  old  society. " 

As  already  stated,  we  do  not  think  there  was  any  essential 
change  in  the  objects  or  purposes  of  the  corporation  upon  its 
reorganization,  as  is  supposed  by  counsel.  By  the  first  sec- 
tion of  the  original  constitution  of  the  society  it  is  declared : 
"The  object  of  the  society  shall  be  to  improve  the  condition  of 
agriculture,  horticulture,  the  mechanic  and  household  arts, " 
and  the  tenth  section  provides  for  holding  annual  fairs.  By 
the  first  section  of  the  new  constitution,  which  was  adopted 
at  the  time  of  the  reorganization,  it  is  declared:  "This 
society  shall  be  called  the  'Livingston  County  Agricultural 
Board.'     Its   objects  shall  be  to  improve  the  condition  of 
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agriculture,  horticulture,  floriculture,  mechanic  and  house- 
hold arts, "  and  then  provides  for  holding  annual  fairs  and 
exhibitions.  It  is  thus  apparent  there  is  no  foundation  for 
the  claim  there  has  been  an  essential  change  in  the  objects 
of  the  society,  resulting  from  its  reorganization.  And  in  our 
judgment,  the  alternative  proposition  or  claim,  that  the  new^ 
board  is  a  separate  and  independent  society  from  the  old  one, 
is  as  foundationless  as  the  other.  In  the  view  we  take  of  it, 
the  present  society  or  organization  is  practically  the  same  as 
the  former.  The  Livingston  County  Agricultural  Board  is 
but  the  reorganized  Livingston  .County  Agricultural  Society, 
under  a  slight  change  of  name.  Upon  such  reorganization 
the  former  succeeded  to  all  the  rights  and  liabilities  of  the 
latter,  and  the  old  creditors  of  the  concern,  including  the 
appellants,  have  the  same  right  to  sue  the  company  under 
its  new  name  and  organization  that  they  had  before.  Their 
remedies,  at  least  in  theory,  are  not  at  all  affected  by  the 
change.  So  far  as  this  record  shows,  they  have  a  complete 
remedy  at  law,  and  we  perceive  no  ground  for  resorting  to  a 
court  of  equity. 

Counsel,  apparently  in  doubt  as  to  the  soundness  of  either 
of  the  above  positions,  falls  back,  in  the  event  they  should 
prove  not  tenable,  upon  the  second  and  last  point  relied  on, 
which  we  regard  as  equally  unsound.  The  claim  is,  conced- 
ing the  newly  organized  company  succeeded  to  all  the  rights 
and  assets  belonging  to  the  old  company  before  its  reorgani- 
zation, the  creditors  of  the  latter  have  a  lien  or  preferred 
claim  upon  the  assets  to  which  the  present  company  thus 
succeeded,  for  the  payment  of  their  debts,  which  lien  or  pre- 
ferred claim  may  be  enforced  in  the  manner  proposed  in  the 
present  suit.  As  we  understand  it,  creditors  of  the  institu- 
tion, whether  their  claims  accrued  before  or  after  the  reor- 
ganization, all  stand  upon  precisely  the  same  footing,  and 
the  only  way  for  one  to  obtain  an  advantage  over  the  others 
is  by  the  exercise  of  superior  dihgence  in  the  prosecution  of 
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his  claim  to  judgment,  and  thus  secure  a  judgment  or  exe- 
cution lien  upon  the  company's  property,  as  was  done  by 
Pierce  &  Newcomb.  The  fatal  error  in  appellants'  argument 
and  theory  of  the  case  is  in  assuming  that  upon  the  reorgan- 
ization of  the  company  it  became  a  corporation  for  private 
gain  or  profit.  The  stock  plan  upon  which  it  is  now  organ- 
ized does  not  at  all  change  the  public  character  of  the  insti- 
tution. The  property  of  the  concern  can  only  be  applied  to 
the  payment  of  its  debts  and  to  the  promotion  of  the  general 
objects  of  the  association,  as  expressed  in  its  constitution, 
which  are,  as  already  seen,  the  same  now  as  before  the  reor- 
ganization. The  stock  plan,  as  it  is  called,  is  but  a  different 
mode  of  regulating  the  question  of  membership,  and  determin- 
ing the  voice  each  member  shall  have  in  directing  the  affairs 
of  the  association.  Under  the  old  plan,  any  citizen  of  the 
county  could  become  a  member  for  one  year  by  paying  the 
sum  of  one  dollar,  and  by  paying  a  larger  sum  he  became  a  life 
member.  In  the  reorganization  a  certain  number  of  shares 
was  fixed  by  the  constitution,  which,  of  course,  operated  as  a 
limitation  upon  the  number  of  members  of  the  association, 
and  by  the  terms  of  the  reorganization  all  yearly  members 
were  continued  members  of  the  concern  till  the  expiration  of 
the  current  year,  and  life  members  were  continued  members, 
as  before,  on  the  basis  of  two  shares  of  stock  for  each  mem- 
bership. It  will  be  thus  seen  the  change  of  organization  was 
entirely  equitable  and  just  to  existing  members,  and  equally 
so  to  creditors,  for,  as  already  seen,  their  right  to  proceed 
against  the  company,  and  subject  its  property  to  the  pa}^- 
ment  of  their  debts,  was  not  at  all  affected  by  the  change  in 
the  organization.  In  any  view  of  the  case  made  by  appel- 
lants, we  are  unable  to  perceive  any  merits  in  it. 

The  decree  of  the  circuit  court  must  therefore  be  affirmed. 

Decree  affirmed. 

11—110  III. 
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John  H.  Brown 

V. 

Henry  G.  Abbott. 

Filed  at  Ottawa  May  19,  1884. 

1.  Guaranty — tender  of  other  security — effect  upon  liability  of  guar- 
antor. The  maker  of  a  promissory  note  upon  which  there  was  a  guaranty 
by  a  third  person,  procured  another  note,  which  he  delivered  to  the  holder 
of  the  former  note,  with  a  request  that  he  declare  his  election  whether  he 
would  accept  the  new  note  in  satisfaction  of  the  one  upon  which  there  was  a 
guaranty.  The  holder  retained  the  new  note  for  several  years,  without,  how- 
ever, indicating  his  acceptance  of  it  in  satisfaction  of  the  prior  note.  In  an 
action  upon  the  guarantj^  subsequently  brought,  it  was  held,  the  facts  men- 
tioned did  not  operate  to  discharge  the  guarantor. 

2.  Same — release  of  other  security  with  guarantor's  consent.  If  a  guar- 
antor of  a  note  consents  to  the  release  of  a  trust  deed  also  securing  such  note, 
which  is  done  without  the  knowledge  of  the  holder  of  the  note,  the  guarantor 
will  not  thereby  be  released  from  his  liability.  Where  a  party  consents  to  the 
doing  of  an  act  which  would  not  have  been  done  but  for  his  assent  thereto, 
the  person  so  assenting  will  not  be  permitted  to  make  the  doing  of  it  a  matter 
of  personal  advantage  to  himself. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Eogers,  Judge,  presiding. 

Messrs.  G.  &  W.  Garnett,  for  the  appellant. 

Messrs.  H.  S.  &  F.  S.Osborne,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  contains  a  special  count  upon 
the  guaranty  of  defendant,  written  on  the  back  of  a  note  made 
by  Kirk  B.  Newell  to  plaintiff,  bearing  date  July  1,  1876,  for 
the  sum  of  $2000,  with  interest  at  the  rate  of  ten  per  cent 
per  annum.  To  the  declaration  defendant  pleaded  the  gen- 
eral issue  and  four  special  pleas,  upon  all  of  which  issue  was 
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joined  to  the  country.  The  cause  was  submitted  to  the  court 
for  trial,  without  the  intervention  of  a  jury,  who  found  the 
issues  for  plaintiff,  and  assessed  his  damages  at  the  amount 
due  on  the  note.  A  motion  for  a  new  trial,  made  by  defend- 
ant, was  overruled,  and  the  court  rendered  judgment  against 
defendant  for  the  sum  found  to  be  due  to  plaintiff.  That 
judgment  was  affirmed  in  the  Appellate  Court,  and  defendant 
brings  the  case  to  this  court. 

It  appears  the  note  in  controversy  was  made  to  take  the 
place  of  another  note  made  by  Newell  to  James  L.  McKeever, 
for  a  like  amount  with  the  one  in  suit.  The  note  first  held 
by  plaintiff  was  one  of  three  notes  of  the  same  denomination, 
all  of  which  seem  to  have  been  secured  by  trust  deed  on  cer- 
tain lots  in  Chicago.  After  the  making  of  the  notes  and  trust 
deed  Newell  sold  the  lots  to  one  Demond,  who  assumed  to 
pay  the  mdebtedness  secured  on  the  property.  The  notes 
embraced  in  the  trust  deed  were  not  paid  when  they  became 
due,  and  it  was  agreed  Newell  shoald  give  new  notes,  to  be 
guaranteed  by  defendant,  and  take  up  the  McKeever  notes, 
that  he  might  be  able  to  sue  Demond  on  his  agreement  to 
pay  them.  Accordingly  new  notes  were  given  by  Newell, — 
one  made  payable  to  plaintiff',  and  guaranteed  by  defendant, 
in  the  same  amount  as  the  McKeever  note  he  had  surrendered 
under  the  contract.  The  two  other  notes,  made  at  the  same 
time,  and  guaranteed  by  defendant,  were  delivered  to  other 
parties  holding  two  of  the  original  notes  made  by  Newell  to 
McKeever.  The  agreement  as  to  surrendering  the  McKeever 
notes,  and  the  making  of  new  notes  by  Newell,  is  in  writing, 
and  is  between  defendant  and  Newell,  of  the  first  part,  and 
plaintiff,  of  the  second  part.  It  was  agreed  that  Newell  should 
cause  a  suit  to  be  brought  against  Demond  for  a  breach  of 
his  agreement  to  pay  the  McKeever  note  that  had  been  held 
by  plaintiff ;  that  he  should  actively  prosecute  the  same,  and 
that  defendant  should  pay  the  costs  and  attorney's  fees  in  the 
prosecution  of  such  suit,  it  being  the  intention  that  defendant 
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and  Newell  should  be  placed  in  the  legal  ownership  of  such 
note,  to  enable  them  to  collect  it  from  Demond.  It  was  fur- 
ther agreed,  the  judgment,  when  obtained  against  Demond, 
and  which  would  still  be  secured  by  the  trust  deed  on  the 
Chicago  property,  should  be  assigned  to  plaintiff,  if  he  de- 
sired it  to  be  done,  as  additional  security  for  the  note  in  suit. 
It  was  also  agreed  plaintiff  was  not  to  wait,  except  at  his 
option,  for  the  payment  of  the  note  held  by  him,  until  the 
McKeever  note,  which  he  had  surrendered  to  defendant  and 
Newell,  should  be  collected  from  Demond.  Afterwards  a  suit 
W'as  commenced  by  Newell  against  Demond,  on  his  agreement 
to  pay  Newell's  notes  to  McKeever,  in  a  court  of  competent 
jurisdiction  in  Boston,  where  Demond  resided.  A  compro- 
mise was  effected  with  Demond,  by  which  he  agreed  to  give 
Newell  three  notes,  each  for  the  sum  of  $1000,  made  by  one 
Flanders,  and  secured  on  property  in  Boston,  on  condition 
he  (Demond)  should  be  released  from  his  agreement  to  pay 
the  McKeever  notes,  and  that  the  trust  deed  on  the  Chicago 
property  should  be  released,  which  was  done.  The  other 
parties  holding  two  of  the  Newell  notes  guaranteed  by  defend- 
ant, agreed  each  to  take  one  of  Flanders'  notes  for  $1000, 
guaranteed  by  defendant,  in  full  payment  of  the  Newell  notes 
for  $2000  each,  which  were  also  guaranteed  by  defendant, 
and  to  surrender  the  latter  notes  to  Newell.  The  single  ques- 
tion presented  by  this  record  is,  whether  plaintiff  received  one 
of  the  Flanders  notes,  so  guaranteed  by  defendant,  on  the 
same  terms  as  did  the  holders  of  the  other  Newell  notes.  It 
is  obvious  this  is  purely  a  question  of  fact,  the  determination 
of  which  is  committed  by  law  to  other  tribunals,  and  having 
been  determined  against  defendant  as  a  question  of  fact  in 
the  lower  courts,  it  can  not  be  re-investigated  in  this  court. 

The  evidence  shows  one  of  the  Flanders  notes  for  $1000, 
with  the  guaranty  of  defendant  written  upon  it,  was  sent  to 
plaintiff  by  Newell,  with  a  request  that  he  would  declare  his 
election  whether  he  would  accept  it,  as  the  other  holders  of 
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the  Newell  notes  had  done,  as  full  payment  of  the  note  in 
suit,  and  as  it  was  retained  by  him  for  a  number  of  years, 
it  is  argued,  as  a  question  of  law,  he  is  estopjDed  now  to  say 
he  did  not  so  receive  the  note,  and  for  that  reason  defendant 
is  discharged  from  his  guaranty  on  the  note  in  suit.  It  is 
fatal  to  the  position  taken  that  the  trial  court  must  have 
found,  as  a  question  of  fact,  that  plaintiff  did  not  accept  one 
of  the  Flanders  notes  in  full  payment  of  the  note  in  suit. 
That  was  one  of  the  issues  made  by  the  pleadings  and  the 
evidence,  and  as  to  which  a  trial  was  had.  The  fact  having 
been  found  against  defendant,  so  far  as  any  question  of  law 
is  concerned,  if  plaintiff  wrongfully  retained  the  Flanders 
note,  though  not  accepting  it  in  payment  of  the  note  in  suit, 
the  effect  would  be  to  subject  him  to  an  action  for  such  dam- 
ages as  defendant  or  Newell  may  have  suffered  from  his 
wrongful  conduct,  and  nothing  more. 

It  is  also  insisted,  as  a  matter  of  law,  defendant  is  dis- 
charged from  his  obligation  arising  out  of  his  guaranty  on 
the  note  in  suit  for  another  reason, — that  is,  by  retaining  the 
Flanders  note  sent  to  him,  plaintiff,  tacitly  at  least,  sanc- 
tioned the  settlement  made  with  Demond,  by  which  it  was 
agreed  the  trust  deed  on  the  Chicago  property  was  released, 
which  defendant  was  entitled  to  have  stand  as  indemnity 
against  loss  on  his  guaranty  on  the  note  in  suit,  unless  the 
Flanders  note  was  received  by  plaintiff  as  actual  payment  of 
the  note  in  controversy.  Tw^o  answers  may  be  made  to  this 
view  of  the  case :  First,  it  does  not  appear  plaintiff  knew 
any  such  compromise  of  the  suit  against  Demond  was  to  be 
made,  until  he  was  informed  it  had  been  done ;  and  second, 
as  there  is  evidence  tending  to  show  the  compromise  of  the 
suit  against  Demond  was  made  with  the  knowledge  and  con- 
currence of  defendant,  it  will  be  understood  the  trial  court 
found  such  was  the  fact.  That  finding  was  affirmed  by  the 
Appellate  Court,  which,  of  course,  is  conclusive,  so  far  as 
this  court  is  concerned.     Conceding,  then,  as  must  be  done, 
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the  compromise  with  Demond  was  made  with  his  consent  and 
approval,  defendant  can  not  be  heard  to  insist  it  was  done 
to  his  injury,  and  therefore  he  is  discharged  from  his  obhga- 
tion  as  guarantor  on  the  note  in  suit.  Where  a  party  con- 
sents to  the  doing  of  an  act,  and  which  would  not  have  been 
done  but  for  his  assent  thereto,  the  person  so  assenting  will 
not  be  permitted  to  make  the  doing  of  it  a  matter  of  per- 
sonal advantage. 

Most  questions  discussed  as  arising  on  this  record  are  ques- 
tions of  fact,  which  this  court  is  not  permitted  to  investigate, 
and  as  no  error  of  law  is  discovered,  the  judgment  of  the 

Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


The  Newark  Fire  Insurance  Company 

V. 

Thomas  J.  Sammons  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Evidence — on  the  question  of  the  delivery  of  policy  of  insurance 
and  payment  of  premium.  In  a  suit  upon  a  policy  of  insurance  against  loss 
by  fire,  the  insurance  company  attempted  to  prove  that  the  policy  was  can- 
celed before  the  loss,  and  that  no  payment  had  been  made  for  the  policy. 
The  plaintiffs  called  as  a  witness  one  of  a  firm  of  insurance  brokers,  who 
testified  that  he  delivered  the  policy  to  the  plaintiffs,  and  that  they  paid  him 
the  premium.  There  was  evidence  tending  to  show  that  the  broker  firm  had 
authority  to  receive  the  premium,  from  the  agents  of  the  company:  Held, 
that  proof  of  the  delivery  of  the  policy,  and  of  all  the  facts  and  circumstances 
in  connection  with  the  payment,  was  proper  for  the  jury. 

2.  Same — as  to  want  of  notice  of  cancellation  of  policy  of  insurance. 
On  a  question  of  notice  of  the  cancellation  of  a  policy  of  insurance  prior  to  a 
loss,  the  insurance  company  claiming  notice  to  have  been  given  to  the  agents 
of  the  assured,  there  is  no  error  in  allowing  the  assured  to  prove  that  he  had 
received  no  notice  of  such  cancellation.  In  such  case  it  is  proper  to  show 
that  the  assured  had  received  no  such  notice,  as  well  as  to  prove  that  the 
agents  had  no  notice. 
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3.  Agency — insurance  agent  —  in  whose  behalf  to  he  considered  as 
acting.  A  clause  in  an  insurance  policy  that  if  a  broker  obtains  the  policy 
he  shall  be  taken  as  the  agent  of  the  assured  in  any  transaction  relating  to 
the  insurance,  can  not  overcome  the  fact  that  the  broker  may  have  acted  as 
agent  of  the  insurance  company  in  some  matter  connected  with  the  policy, — 
as,  delivering  the  same,  and  collecting  the  premium. 

4.  Insueance — what  is  a  cancellation  of  policy.  A  mere  notice  of  an 
intention  to  cancel  a  policy  of  insurance  is  not  a  cancellation.  The  mere 
intention  of  an  insurer  to  cancel  such  policy  can  have  no  effect  upon  the 
contract  of  insurance  until  carried  into  execution. 

5.  Appeal — reviewing  controverted  questions  of  fact.  The  judgment 
of  the  Appellate  Court  upon  all  controverted  questions  of  fact  in  an  ordinary 
action,  as,  upon  an  insurance  policy  for  a  loss,  is  final,  and  not  subject  to 
review  in  this  court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal,  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Horton,  Hoyne  &  Saunders,  for  the  appellant : 

Eyan  &  Co.  having  procured  the  policy,  by  the  clause 
therein  were  made  the  agents  of  the  assured  "in  any  trans- 
action relating  to  the  insurance, "  and  notice  to  them  was 
sufficient.  Millville  Ins.  Co.  y.  Collerd,  9  Vroom,  (38  N.  J.) 
486;  Wood  Y.  Fireman's  Ins.  Co.  126  Mass.  319;  Hartford 
Fire  Ins.  Co.  v.  Reynolds,  36  Mich.  506. 

Eyan  &  Co.  were  in  no  sense  agents  of  the  insurance  com- 
pany, not  'having  been  employed  by  it  to  solicit  insurance. 
Ben  Franklin  Ins.  Co.  v.  Weary,  4  Bradw.  78 ;  Lycoming  Fire 
Ins.  Co.  Y.  Rubin,  79  111.  402. 

The  company  was  justified  in  regarding  Eyan  &  Co.  as 
clothed  with  full  authority  to  act  for  the  assured  in  procur- 
ing, modifying  or  cancelling  the  policy,  and  their  acts  in 
respect  to  the  policy  were  the  same  as  if  done  by  the  assured. 
Standard  Oil  Co.  v.  Triumph  Ins.  Co.  64  N.  Y.  89.  See,  also, 
Rohrhack  v.  Germania  Ins.  Co.  62  N.  Y.  62 ;  Xemas  v.  Wick- 
ham,  106  Eng.  C.  L.  390 ;  Anderson  v.  Coonley,  21  Wend. 
280. 
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Messrs.  Lyman  &  Jackson,  for  the  appellees : 

No  act  of  appellant  by  making  any  entry  in  its  own  books, 
or  conversations  of  its  employees  among  themselves  in  its 
own  office,  had  any  effect  on  the  policy.  Rockford  Ins.  Co. 
V.  Nelson,  65  111.  423. 

A  mere  notice  of  a  desire  or  intention  to  cancel  a  policy  is 
not  a  cancellation. 

Notwithstanding  the  clause  making  Eyan  &  Co.  agents  for 
the  assured,  they,  in  some  matters,  may  have  been  the  agents 
of  the  insurer.  Union  Ins.  Co.  v.  CJiipp,  93  111.  96 ;  Com- 
mercial Ins.  Co.  V.  Ives,  56  id.  404. 

The  policy  having  been  delivered  by  Barnett  &  Co.  to 
Eyan  &  Co.  for  delivery  to  appellees,  and  it  having  been  de- 
livered to  them  without  notice  of  cancellation,  there  must 
have  been  a  tender  of  the  unearned  premium  before  the  policy 
could  be  canceled.  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342; 
Peoria  Marine  and  Fire  Ins.  Co.  v.  Botto,  47  id.  516. 

The  fact  that  a  note  is  given  for  the  premium  does  not 
absolve  the  insurers  from  refunding  in  money  the  unearned 
premium.  Home  Ins.  Co.  v.  Curtis,  5  Ins.  Jour.  120;  Wood 
V.  Fire  Ins.  Co.  id.  120. 

The  policy  delivered  to  appellees  contained  a  receipt  for 
payment,  and  appellant  can  not,  under  the  circumstances, 
contradict  it.  Grit  v.  National  Ins.  Co.  25  Barb.  189 ;  New 
York  Central  Ins.  Co.  v.  National  Ins.  Co.  20  id.  486  ;  3  Kent's 
Com.  260 ;  Illinois  Central  Ins.  Co.  v.  Wolf,  37  111.  354. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  a  policy  of  insurance,  brought  by 
appellees,  to  whom  the  policy  was  issued  and  delivered, 
against  the  Newark  Fire  Insurance  Company.  The  policy 
was  dated  December  23,  1880,  and  is  in  the  usual  form,  and 
contains,  among  other  conditions,  the  following : 
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"1.  If  any  broker,  or  other  person  than  the  assured,  has 
procured  this  pohcy,  or  any  renewal  thereof,  or  any  indorse- 
ment thereon,  he  shall  be  deemed  to  be  the  agent  of  the 
assured,  and  not  of  this  company,  in  any  transaction  relating 
to  the  insurance. 

"2.  This  insurance  may  be  terminated  at  any  time  by 
request  of  the  assured,  or  by  the  company,  on  giving  notice 
to  that  effect.  On  surrender  of  the  policy,  the  company  shall 
refund  any  premium  that  may  have  been  paid,  reserving  the 
usual  short  rates  in  the  first  case,  and  pro  rata  rates  in  the 
other  case." 

Kyan  &  Co.,  insurance  agents  in  Chicago,  obtained  the 
policy  for  appellees,  and  the  defence  interposed  by  the  insur- 
ance company  was,  that  the  policy  had  been  canceled  prior 
to  the  loss,  by  virtue  of  a  notice  given  Eyan  &  Co.  A  trial 
of  the  cause  in  the  Superior  Court  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  the  amount  of  the  loss. 
On  appeal  to  the  Appellate  Court  the  judgment  was  affirmed. 

It  is  not  claimed  that  appellees  were  ever  notified  that  the 
insurance  company  had  elected  to  cancel  the  policy,  but  it  is 
claimed  that  Eyan  &  Co.  were  notified  by  appellant  that  the 
policy  was  canceled,  and  that  notice  to  them  was  notice  to 
appellees.  Whether  Eyan  &  Co.  were  notified  by  appellant 
that  the  policy  was  canceled,  was  a  question  of  fact  for  the 
jury,  upon  which  the  evidence  was  conflicting.  The  jury 
found  the  fact  against  appellant,  and  that  finding  was  af- 
firmed in  the  Appellate  Court,  and  under  our  Practice  act  it 
is  not  subject  to  review  here.  It  will  therefore  only  be  neces- 
sary to  inquire  whether  the  ruling  of  the  Superior  Court  is 
correct  upon  the  admission  of  evidence  and  the  instructions 
to  the  jury. 

On  the  trial,  Kennedy,  of  the  firm  of  Eyan  &  Co.,  testified 
that  he  delivered  the  policy  to  appellees,  and  that  they  paid 
him   the   premium,   and  the  admission  of  this  evidence  is 
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claimed  to  be  erroneous.  The  appellant  had  attempted  to 
prove  that  the  policy  was  canceled,  and  that  no  payment  had 
been  made  for  the  policy.  What  objection  there  could  be  to 
proof  of  the  delivery  of  the  policy  to  appellees  we  do  not 
perceive,  and  if  Kyan  &  Co.  were  authorized  to  receive  pay 
for  the  policy  for  Barnett  &  Co.,  (the  agents  of  appellant,) 
which  the  evidence  tends  to  show  they  were,  all  the  facts  and 
circumstances  in  connection  with  the  payment  were  proper 
for  the  consideration  of  the  jury. 

Objection  was  also  made  to  the  admission  of  evidence  that 
appellees  had  received  no  notice  of  the  cancellation  of  the 
policy,  but  we  perceive  no  valid  objection  to  the  admission 
of  this  evidence.  Whether  notice  had  been  given  appellees 
of  the  cancellation  of  the  policy,  was  one  of  the  vital  ques- 
tions at  issue,  and  it  was  proper  to  show  that  appellees  them- 
selves had  received  no  such  notice,  as  well  as  to  prove  that 
Ryan  &  Co.,  who  appellant  claimed  were  the  agents  of  appel- 
lees, had  no  notice. 

The  third  instruction  in  the  series  given  for  appellees  is 
claimed  to  be  misleading  and  erroneous.     It  is  as  follows : 

"The  jury  are  also  instructed,  as  a  question  of  law,  that 
it  does  not  follow  that  because  persons  may  be.  agents  for 
an  insurance  company,  they  may  not  at  the  same  time  be 
brokers  in  the  procuring  insurance  policies  from  other  insur- 
ance companies ;  and  although  the  jury  may  believe,  from 
the  evidence,  that  Eyan  &  Co.  were  agents  for  insurance  com- 
panies other  than  the  defendant,  yet  as  to  the  procuring  of 
the  policy  in  question  they  may  have  been  brokers  and  agents 
of  the  plaintiffs  for  the  purpose  of  procuring  said  insurance, 
but  as  to  delivering  the  policy  and  collecting  the  premium 
they  may  have  been  the  agents  of  the  defendant." 

It  is  said  that  the  clause  in  the  policy  of  insurance  con- 
stituted Ryan  &  Co.  agents  of  appellees  in  all  matters  in 
relation  to  the  insurance,  which  is  ignored  by  the  instruction. 
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It  is  true  that  a  clause  in  the  policy  declares  that  where  a 
broker  obtains  the  policy,  as  was  the  case  here,  he  shall  be 
deemed  to  be  the  agent  of  the  assured  in  any  transaction 
relating  to  the  insurance ;  but  a  clause  of  this  character  can 
not  overcome  the  fact  that  the  brokers  may  have  acted  as 
agents  of  the  company  in  some  matter  in  connection  with  the 
policy,  if  such  is  the  fact,  as  has  been  held  by  this  court  in 
Commercial  Ins.  Co.  v.  Ives,  56  111.  406,  and  Union  Ins.  Co. 
V.  CJdpp,  93  id.  100.  Under  these  authorities  the  instruction 
was  correct. 

Exception  was  also  taken  to  the  fifth  and  sixth  instructions 
given  for  plaintiff,  but  we  perceive  no  substantial  objection 
to  them.  The  first  one  merely  declares  that  if  a  policy  issued 
December  23,  18 SO,  insuring  certain  property  for  one  year, 
and  on  January  28,  1881,  the  property  was  destroyed  by  fire, 
the  jury  will  find  for  plaintiff,  unless  they  shall  find,  from 
the  evidence,  the  policy  was  canceled  before  the  fire.  It  has 
been  suggested  that  the  jury  might  conclude,  from  the  in- 
struction, that  a  policy  of  insurance  could  not  be  canceled 
unless  it  was  actually  surrendered,  and  marked  "canceled;" 
but  no  intelligent  jury  would  be  likely  to  arrive  at  such  a 
conclusion.  As  to  the  other  instruction,  it  only  declares  that 
a  mere  notice  of  an  intention  to  cancel  a  policy  of  insurance, 
and  nothing  more,  is  not  a  cancellation  of  a  policy.  This 
could  not  mislead,  and  under  the  testimony  before  the  jury 
it  was  proper.  The  intention  of  the  insurer  to  cancel  a  policy 
could  surely  have  no  effect  upon  the  contract  of  insurance 
until  carried  into  execution, — and  such  is  the  doctrine  of  the 
instructions. 

We  have  not  discussed  the  question  attempted  to  be  raised 
in  the  argument,  whether  notice  of  cancellation  given  to  Ryan 
&  Co.  is  notice  to  appellees,  as  that  question,  so  far  as  the 
decision  of  this  case  is  concerned,  is  not  material.  As  dis- 
closed by  this  record,  the  controversy  before  the  jury  was 
whether  a  notice  of  cancellation  had  been  given.     That  was 
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a  pure  question  of  fact,  upon  which  evidence  was  introduced 
by  both  parties,  and  the  jury,  by  the  verdict,  found  against 
appellant, — that  no  notice  of  cancellation  had  been  given. 
That  finding  was  affirmed  in  the  Appellate  Court,  and  the 
judgment  of  that  court  is  conclusive  here,  upon  that  branch 
of  the  case.  There  is,  therefore,  no  necessity  of  entering 
upon  the  discussion  of  the  legal  effect  of  a  notice  of  cancel- 
lation served  on  the  agents,  because  that  question  does  not 
properly  ari^e  on  the  record.  As  the  case  stands  here  no 
notice  whatever  was  served. 

Counsal  for  appellant  have  urged,  seemingly  with  much 
confidence,  that  a  notice  of  cancellation  was  served  by  appel- 
lant on  Kyan  &  Co.,  and  that  the  facts  upon  that  question 
are  not  controverted.  In  this  they  have  misapprehended  the 
real  condition  of  the  record.  There  was  evidence  before  the 
jury  tending  to  prove  that  appellant  had  not  notified  Eyan 
&  Co.  of  the  cancellation  of  the  policy, — and  that  testimony, 
in  connection  with  the  evidence  introduced  by  appellees, 
although  it  may  have  been  slight,  rendered  the  facts  contro- 
verted. It  may  be  that  the  evidence  upon  that  question  pre- 
ponderated in  favor  of  appellant.  It  may  be  that  the  verdict 
of  the  jury  on  that  point  was  contrary  to  the  weight  of  the 
evidence,  and  should  have  been  set  aside  by  the  trial  court, 
and  perhaps  the  judgment  of  the  circuit  court  ought  to  have 
been  reversed  in  the  Appellate  Court,  on  the  ground  that  the 
evidence  upon  the  question  of  notice  preponderated  in  appel- 
lant's favor;  but  be  that  as  it  may,  under  the  statute  the 
judgment  of  the  Appellate  Court  upon  such  a  question  is 
final,  and  not  subject  to  review  here. 

As  no  substantial  error  appears  in  the  record,  the  judgment 

will  be  affirmed. 

Judg me n  t  affirmed. 
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Mary  Larned 

V. 

Francis  Tiernan. 

Filed  at  Ottawa  May  19,  1884. 

1.  Statute — as  embracing  more  than  one  subject — of  the  Criminal 
Code,  in  providing  various  remedies  for  the  suppression  of  gambling. 
The  latter  part  of  section  132  of  the  Criminal  Code,  which  is  entitled  "An 
act  to  revise  the  law  in  relation  to  criminal  juiisprudence,"  and  which  author- 
izes the  party  losing  money  by  playing  at  cards,  or  other  games,  to  recover 
back  the  money  or  thing  lost,  and  on  default  of  bringing  suit  for  such  recov- 
ery within  a  time  limited  by  the  statute,  giving  a  right  of  action  to  any  person 
to  sue  for  and  recover  treble  the  value  of  the  money,  goods,  chattels  or  other 
things  lost  at  gaming,  by  special  action  on  the  case  against  the  winnev,  one- 
half  to  the  use  of  the  county  and  the  other  to  the  person  suing,  is  not  in  con- 
travention of  the  constitutional  provision  that  "no  act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title,"  etc. 

2.  This  constitutional  provision  has  always  received  a  liberal  construc- 
tion, and  the  courts  hold,  substantiality,  that  there  may  be  included  in  an 
act  any  means  which  are  reasonably  adapted  to  secure  the  object  indicated 
by  the  title,  without  infringing  such  provision. 

3.  For  the  purpose  of  suppressing  and  punishing  crime,  the  legislature 
may  constitutionally  provide  punishments  other  than  by  indictment,  a  public 
prosecution,  and  fine  on  conviction.  It  may,  in  addition,  provide  for  a  civil 
action  in  favor  of  the  party  injured,  or  give  a  penal  action  at  the  suit  of  any 
one  who  will  prosecute  for  the  same,  in  which  the  guilty  party  may  be  sub- 
jected to  fine,  penalty,  forfeiture  or  damages.  It  matters  not  b*y  what  mode 
the  recovery  is  had, — whether  by  a  criminal  or  civil  procedure, — nor  what  is 
the  name  given  to  the  means  adopted. 

4.  The  fact  that  a  statute  confessedly  constitutional  is  incorporated  into 
a  section  of  the  Criminal  Code,  giving  a  right  of  action  against  the  winner  of 
money  or  other  property  at  cards  or  other  game,  and  inflicting  a  forfeiture 
or  penalty,  which  for  many  years  before  had  constituted  a  separate  and  inde- 
pendent act,  will  not  authorize  the  courts  to  hold  the  same  unconstitutional 
because  arranged  under  the  head  of  the  Criminal  Code,  where  its  effect  and 
tendency  is  the  suppression  of  the  crime  of  gambling.  Such  change  indicates 
mther  that  such  civil  remedy  is  regarded  as  in  the  nature  of  a  punishment,  by 
the  law-making  power. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  Sidney  Smith,  Judge,  presiding. 
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Mr.  A.  D.  Carter,  for  the  plaintiff  in  error : 

It  is  only  in  a  clear  case  that  the  court  will  pronounce  an 
act  unconstitutional.  Every  presumption  is  in  favor  of  its 
validity.  Bureau  County  v.  Chicago,  Burlington  and  Qulncy 
R.  R.  Co.  44  111.  234;  McVeagliY.  City  of  Chicago,  49  id.  320. 

The  constitutional  provision  must  be  construed  liberally. 
It  is  for  the  legislature  to  determine  for  itself  how  broad  and 
comprehensive  shall  be  the  object  of  a  statute,  and  how  much 
particularity  shall  be  employed  in  the  title  in  defining  it. 
Cooley's  Const.  Lim.  (5th  ed.)  174,  176. 

If  combining  civil  and  criminal  provisions  in  an  act  is  a 
violation  of  the  constitution,  then  quite  a  number  of  our  stat- 
utes are  unconstitutional.  In  the  Revenue  act,  in  the  act 
relating  to  the  department  of  agriculture,  in  the  act  to  pro- 
mote medicine  and  surgery,  and  numerous  others  in  the  civil 
code,  we  find  criminal  provisions,  while  in  the  Criminal  Code, 
in  sections  51,  185,  201,  212,  229,  and  others,  we  find  civil 
provisions. 

In  a  case  of  doubt  the  argument  ah  inconvenienti  is  admis- 
sible, and  has  weight.  People  ex  rel.  v.  Loewenthal  et  al.  93 
111.   201. 

This  provision  was  not  intended  to  prevent  including  in 
the  bill  or  act  such  means  as  is  reasonably  adapted  to  secure 
or  promote  the  object  indicated  by  the  title.  Kurtz  v.  People, 
33  Mich.  282;  Johnson  v.  Higgins,  3  Mete.  566;  Phillips  v. 
Bridge  Co.  2  id.  221 ;  People  ex  rel.  y.  Brlggs  et  al.  50  N.  Y. 
553 ;  O'Leary  v.  Cook  County,  28  111.  538 ;  State  v.  Squires, 
26  Iowa,  345;  Thomasson  v.  State,  15  Ind.  449;  Indiana 
Central  Ry.  Co.  v.  Potts,  7  id.  681 ;  Reams  v.  City,  23  id. 
Ill;  Blood  V.  Marcelliott,  53  Pa.  St.  391;  Fuller  v.  People, 
92  111.  185;  People  ex  rel.  v.  Brislin,  80  id.  433;  Gunter  v. 
Dale  County,  44  Ala.  639. 

The  penalty  denounced  is  in  the  nature  of  a  punishment, 
and  has  for  its  object  the  suppression  of  gambling.  Webster 
V.  People,  14  111.  365. 
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Messrs.  Moses  &  Newman,  for  the  defendant  in  error : 

It  is  sufficient  to  express  generally  in  the  title  of  an  act 
the  subject  of  legislation  embraced  in  the  act,  without  detail 
or  specification  as  to  the  extent,  manner  or  peculiarity  of 
treatment  of  the  general  subject  thus  expressed ;  but  the 
courts  have  uniformly  held  that  no  matters  can  be  embraced 
in  the  body  of  the  act  not  strictly  germane  to  the  general 
subject  expressed  in  the  title.  Fuller  v.  People,  92  111.  182; 
People  V.  Hills,  35  N.  Y.  449 ;  People  v.  O'Brien,  38  id.  193 ; 
Durkee  v.  JanesviUe,  26  Wis.  69. 

If  the  section  in  question  upon  which  this  action  is  based 
is  not  and  can  not  be  regarded  as  a  part  of  "the  law  in  rela- 
tion to  criminal  jurisprudence,"  then  it  relates  to  a  subject 
not  expressed  in  the  title  of  the  act  w4ien  found. 

The  remedy  given  to  the  loser  is  to  all  intents  and  purposes 
civil  in  its  nature,  being  in  no  degree  penal.  Bones  v.  Booth, 
2  Wm.  Black,  1226;  Benjamin  v.  Beals,  18  Maine,  337. 

It  arises  upon  an  implied  contract  to  return  to  the  loser 
what  the  winner  has  no  right  to  retain.  McDugall  v.  Wall- 
ing, 48  Barb.  364. 

It  constitutes  a  substantive  claim  belonging  to  the  loser's 
estate.     Meach  v.  Stoner,  19  N.  Y.  26. 

If  this  portion  of  this  section  must  fall,  how  can  the  re- 
mainder of  it  be  retained  ? 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  founded  upon  the  last 
clause  of  section  132  of  the  Criminal  Code,  as  revised  by  the 
General  Assembly,  approved  March  27,  1874,  brought  by 
Mary  Larned,  suing  for  herself  and  the  county  of  Cook,  Illi- 
nois, to  recover  treble  the  sum  of  $2000,  which  it  is  alleged 
one  Elliot  P.  Larned,  by  playing  at  cards,  lost  and  paid  to 
the  defendant.     The  court  below  sustained  a  demurrer  to  the 
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declaration,  and  plaintiff  electing  to  stand  by  her  declaration, 
judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiff  sued  out  this  writ  of  error. 

It  is  not  denied  that  the  declaration  makes,  in  proper  form, 
a  good  cause  of  action  under  the  above  section,  if  that  be 
valid,  and  the  only  question  presented  here  for  decision  is 
as  to  the  constitutionality  of  this  section,  in  the  respect  of 
its  being,  or  not,  in  violation  of  the  provision  of  the  consti- 
tution that  "no  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title ;  but  if 
any  subject  shall  be  embraced  in  an  act  which  shall  not  be 
expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  so  expressed."  This  section 
provides  that  any  person  who  shall  lose,  by  playing  at  cards 
or  other  game,  ^10  or  more,  may  sue  and  recover  the  same 
back  of  the  winner  by  action  of  debt,  replevin,  assumpsit  or 
trover ;  and  in  its  last  clause,  "in  case  the  person  who  shall 
lose  such  money  or  other  thing,  as  aforesaid,  shall  not  within 
six  months,  really  and  bona  fide,  and  without  covin  or  collu- 
sion, sue,  and  with  effect  prosecute,  for  such  money  or  other 
thing  by  him  lost  and  paid  or  delivered,  as  aforesaid,  it  shall 
be  lawful  for  any  person  to  sue  for  and  recover  treble  the 
value  of  the  money,  goods,  chattels,  or  other  things,  with 
costs  of  suit,  by  special  action  on  the  case,  against  such 
winner  aforesaid,  one-half  to  the  use  of  the  county  and  the 
other  to  the  person  suing."  Section  126  imposes  a  fine  of 
not  less  than  $10,  and  not  more  than  $100,  for  gambling. 
The  act  in  question  is  entitled  "An  act  to  revise  the  law  in 
relation  to  criminal  jurisprudence. " 

It  is  said  that  this  section  gives  a  civil  right  and  a  civil 
remedy,  which  is  another  subject  than  that  of  crimes  and 
their  punishment,  and  so  not  expressed  in  a  title  relating  to 
criminal  jurisprudence ;  that  there  can  not  be  in  such  an  act 
a  combination  of  criminal  and  civil  provisions  without  making 
two  subjects,  and  so  rendering  the  act  obnoxious  to  the  con- 
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stitutional  inhibition  in  question.  But  wherefore  not  ?  There 
is  no  authority  cited  in  support  of  the  proposition,  and  it  rests 
upon  assertion  attempted  to  be  supported  upon  the  idea  of 
there  being  a  difference  between  criminal  and  civil  proceed- 
ings, and  between  what  is  punishment  and  a  private  recovery 
for  private  benefit. 

But  there  is  a  broader  view  than  that,  which  is  taken  by 
the  courts,  of  this  constitutional  provision.  It  being  a  not 
uncommon  one,  it  has  been  the  subject  of  frequent  adjudica- 
tion, and  has  ever  received  a  liberal  construction.  The  de- 
cisions concur  in  laying  down,  substantially,  the  rule  that  in 
consistency  with  that  provision  there  may  be  included  in  an 
act  any  means  which  are  reasonably  adapted  to  secure  the 
object  indicated  by  the  title.  O-Leary  v.  County  of  Cook,  28 
111.  534;  Fuller  Y.  People,  92  id.  185;  Kurtz  v.  People,  33 
Mich.  2S2;  Johnson  y.  Higgins,  3  Mete.  (Ky.)  566;  People 
V.  Briggs,  50  N.  Y.  553;  The  State  v.  Squires,  26  Iowa,  345; 
Thomasson  v.  The  State,  15  Ind.  449;  Reams  v.  City,  23  id. 
Ill;  Gunter  Y.  Dale  County,  44  Ala.  639;  Blake  y.  People, 
109  111.  504. 

The  only  legitimate  inquiry  here,  then,  under  the  adjudi- 
cations upon  this  subject,  is,  as  we  conceive,  what  is  the  pro- 
vision of  this  section  of  the  statute  in  its  effect?  That  if  its 
tendency,  in  effect,  be  to  the  discouragement  and  suppression 
of  gambling,  then  it  is  germane  to  the  general  object  of  the 
act, — not  an  independent  subject, — and  is  sufficiently  ex- 
pressed in  the  title  of  the  act. 

Criminal  jurisprudence,  which  is  the  subject  set  forth  in 
the  title  to  the  Criminal  Code,  is  defined  as  "that  part  of  the 
law  which  relates  to  crimes  and  their  punishment."  Sub- 
jecting the  gambler  to  the  loss  of  that  which  he  wins,  is 
obviously,  in  its  effect,  adverse  to  the  practice  of  gambling, 
in  tending  to  make  it  unprofitable,  and,  perhaps,  might  be 
regarded  to  be  as  effective  toward  the  accomplishment  of  the 
object  of  the  act  as  is  the  fine,  under  section  126,  of  not  less 
12—110  III. 
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than  $10  nor  more  than  $100.  It  may  be  said  to  come 
within  the  strict  definition  of  punishment,  "to  afflict  with 
pain,  loss  or  calamity,  for  a  crime  or  fault."  (Webster's 
Diet.)  One  mode  of  punishment  is  forfeiture,  and  what  is 
there,  in  substance,  here  but  that, — the  forfeiture  of  what 
one  has  got  by  gambling?  Now,  in  the  bearing  upon  the 
question,  here,  of  making  a  different  subje^ct,  which  must  be 
expressed  in  the  title  of  the  act,  we  may  see  the  unimport- 
ance of  the  distinction  insisted  on,  of  criminal  and  civil  pro- 
ceeding, and  of  the  giving  of  a  civil  remedy  to  the  person 
injured,  in  an  act  relating  to  crimes  and  their  punishment. 
Upon  this  question,  as*  we  have  seen,  it  is  the  effect  of  the 
means  provided  which  tells.  It  is  not  the  technical  designa- 
tion. The  effect  of  the  provision  in  this  section  we  are  con- 
sidering is  to  mulct  the  winner  in  the  loss  of  his  gains,  and 
thereby  it  aids  in  effecting  the  general  object  of  the  act, — the 
suppression  of  gambling.  In  this  respect  of  operative  effect 
it  matters  not  where  the  recovery  of  that  which  has  been 
won  goes, — whether  into  the  State  treasury,  county  treasury, 
school  fund,  into  the  hands  of  a  common  informer,  or  to 
the  person  losing ;  nor  by  what  mode  the  recovery  is  had, — 
whether  by  a  criminal  or  civil  procedure ;  nor  what  the  name 
given  to  the  adopted  means, — whether  fine,  penalty,  forfeit- 
ure, or  damages.  Nothing  of  this  is  material  as  determinative 
of  whether  there  be  a  difference  of  subject  which  must  be  ex- 
pressed in  the  title.  In  that  regard  the  only  thing  essential 
is,  what  is  the  provision  in  its  effect,  as  being  in  aid  of  the 
purpose  of  the  act.  The  giving  of  this  action  for  recovery 
from  the  winner  being  a  means,  in  its  tendency,  promotive 
of  the  object  of  the  act  as  expressed  in  the  title,  it  is  not  an 
independent  subject,  and  need  not  have  been  particularized 
in  the  title.  In  the  respect  of  benefit  to  the  loser,  and  hav- 
ing the  effect  of  reimbursement  to  him,  that  is  a  thing  which 
is  incidental,  and  not  the  primary  object  of  the  provision. 
As  showing  this,  the  section  does  not  stop  with  giving  to  the 
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loser  an  action  for  the  recovery,  but  goes  on  and  provides 
that  if  he  will  not  sue  within  six  months,  then  a  common 
informer  may  bring  suit,  and  recover  treble  the  amount  won, 
thus  evincing  an  especial  purpose  to  make  the  successful 
gambler  suffer  the  loss  of  his  winnings.  Answer  was  made 
to  this  feature  of  the  provision  in  O'Leary  v.  County  of  Cook, 
above  cited,  where  the  question  involved  here  arose,  under 
"An  act  to  amend  an  act  entitled  an  act  to  incorporate  the 
Northwestern  University,"  in  which  there  was  prohibition  of 
the  sale  of  liquors  within  a  certain  distance  of  the  university 
building,  and  it  was  said  every  provision  which  was  intended 
to  promote  the  well-being  of  the  institution  or  its  students 
was  within  the  subject  matter  of  the  law,  and  such  was  said 
to  be  that  prohibitory  provision,  and  that  "although  this  pro- 
vision might  incidentally  tend  to  protect  others  residing  in 
the  vicinity,  etc.,  yet  that  was  not  the  primary  object  of  the 
law,  but  its  sole  purpose  was  to  protect  the  students  and 
faculty  from  such  influence."  And  further,  that  "it  is  not  a 
valid  objection  that  the  prohibition  designed  for  the  benefit 
of  the  institution  is  guaranteed  by  a  public  penalty,  or,  as  in 
this  case,  one  going  to  the  county.  It  was  competent  to 
select  any  mode  of  enforcing  the  prohibition  which  might  be 
thought  the  most  efficacious." 

Allusion  is  made  to  the  fact  that  originally  this  section  132 
was  not  a  part  of  the  Criminal  Code,  but  was  enacted  in  a 
separate  act,  and  was  retained  in  such  separate  act  in  the 
revisions  of  1833  and  1845,  but  that  in  the  revision  of  1874 
this  section  was  transferred  into  the  Criminal  Code,  and  this 
is  remarked  upon  as  showing  that  the  legislature  did  not 
regard  this  section  as  constituting  any  part  of  the  criminal 
jurisprudence  of  the  State.  For  a  court  to  assume  to  pro- 
nounce a  law,  which  was  confessedly  constitutional,  to  have 
become  unconstitutional  from  the  fact  of  its  having  been,  in 
a  revision  of  the  statutes,  arranged  under  the  head  of  the 
Criminal  Code,  differently  from  what  it  was  before,  would 
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seem  to  be  not  to  administer  the  law,  but  to  thwart  it.  But, 
however,  the  circumstance  mentioned  appears  to  favor  rather 
the  argument  in  favor  of  the  section's  validity.  The  revision 
of  1874  is  the  latest  expression  of  the  General  Assembly,  and 
the  transferring  in  that  revision  this  section  into  the  Criminal 
Code  would  seem  to  manifest  the  legislative  sense  to  be  that 
this  provision  was  designed  to  be,  and  was  in  fact,  in  the 
nature  of  punishment,  and  that  it  was  rearranged  as  it  was 
because  its  most  appropriate  place  was  deemed  to  be  under 
-the  head  relating  to  crimes  and  their  punishment. 

We  are  of  opinion  the  court  below  erred  in  sustaining  the 
demurrer  and  rendering  judgment  in  favor  of  the  defendant, 
and  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  Isaac  N.  Sheppard 
The  Illinois  State  Board  of  Dental  Examiners. 

Filed  at  Ottawa  May  19, 1884. 

1.  Dental  examinations — under  act  of  1881 — loho  may  determine  as 
to  a  compliance  icith  the  requirements  of  the  act.  Whethei-  a  dental  college 
is  "reputable"  or  not,  ^Yithin  the  ordinary  meaning  of  that  word,  is  not  a  legal 
question,  but  a  question  of  fact.  So,  also,  are  the  requirements  in  the  act 
approved  May  30,  1881,  entitled  "An  act  to  insure  the  better  education  of 
practitioners  of  dental  surgery,  and  to  regulate  the  practice  of  dentistry  in 
the  State  of  Illinois,"  in  regard  to  the  annual  delivery  of  full  courses  of  lec- 
tures and  instruction,  questions  of  fact.  These  questions  are  by  the  act 
submitted  to  the  decision  of  the  State  Board  of  Dental  Examiners.  Their 
action  is  to  be  predicated  upon  the  requisite  facts,  and  no  other  tribunal  is 
authorized  to  investigate  them.  The  act  of  ascertaining  and  determining 
what  are  the  facts,  is  in  its  nature  judicial,  involving  investigation,  judgment 
and  discretion. 

2.  Mandamus — whether  the  proper  remedy.  The  office  of  the  writ  of 
mandamus  is  in  general  to  compel  the  performance  of  mere  ministerial  acts 
prescribed  by  law.     It  lies,  however,  also  to  subordinate  judicial  tribunals, 
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to  compel  tliem  to  act  where  it  is  their  duty  to  act,  but  never  to  require  them, 
to  decide  in  a  particular  manner.     It  is  not,  like  a  writ  of  error  or  appeal,  a 
remedy  for  erroneous  decisions. 

3.  A  subordinate  body  can  be  directed  by  the  writ  to  act,  but  not  how  to 
act,  in  a  matter  as  to  which  it  has  the  right  to  exercise  its  judgment.  The 
character  of  the  duty,  and  not  that  of  the  body  or  officers,  determines  how 
far  performance  of  the  duty  may  be  enforced  by  mandamus. 

4.  So,  upon  the  refusal  of  the  Illinois  State  Board  of  Dental  Examiners 
to  grant  a  license  to  a  person  whose  application  was  based  upon  a  diploma 
issued  by  a  dental  college,  mandarmis  will  not  lie  to  compel  the  board  to 
grant  the  license,  because,  to  entitle  the  applicant  to  a  license,  the  diploma 
must  have  been  issued  by  a  "reputable"  dental  college,  and  whether  the  col- 
lege is  a  "reputable"  one,  is,  under  the  statute,  within  the  judgment  and  dis- 
cretion of  the  board  to  determine. 

This  is  an  original  proceeding  in  this  court  for  a  mandamus. 
The  petition  therefor  is  as  follows : 

"The  petitioner,  Isaac  N.  Shepparcl,  a  citizen  of  the  State 
of  Illinois,  residing  in  the  city  of  Paris,  county  of  Edgar,  in 
said  State,  complaining,  shows  unto  the  court  that  he  is 
twenty-one  years  of  age ;  that  he  became  a  student  at  the 
Indiana  Dental  College,  an  institution  duly  organized  under 
the  laws  of  the  State  of  Indiana,  located  at  the  city  of  In- 
dianapolis, in  said  State,  on  the  3d  day  of  October,  1S81, 
said  institution  being  a  college  for  the  purpose  of  educating 
persons  in  the  theory  and  practice  of  dentistry  and  dental 
surgery ;  that  he  attended  said  college  as  a  student,  as  afore- 
said, during  his  two  full  terms  thereof,  and  pursued  a  course 
of  study  in  the  theory  and  practice  of  dentistry  and  dental 
surgery  during  all  that  time  at  said  college,  and  that  he  com- 
pleted said  course  of  study,  and  was  graduated  from  said 
college  on  the  7th  day  of  March,  A.  D.  1883,  and  thereupon, 
to-wit,  on  the  day  last  aforesaid,  he  received  a  diploma  from 
the  faculty  of  said  Indiana  Dental  College,  duly  authenticated 
by  the  signatures  of  the  faculty  of  said  college  and  the  officers 
thereof ;  that  said  Indiana  Dental  College  is  a  reputable  dental 
college,  and  during  the  time  petitioner  was  a  student  therein, 
and  at  the  time  of  issuing  said  diploma  by  the  faculty  of  said 
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dental  college  to  petitioner,  there  was  annually  delivered  at 
said  college  a  full  course  of  lectures  and  instruction  in  dental 
surgery.  Petitioner  further  shows  unto  the  court,  that  desir- 
ing to  engage  in  the  practice  of  dentistry  in  this  State^  he 
afterwards,  to-wit,  on  or  ahout  the  18th  day  of  March,  1883, 
presented  his  said  diploma  so  received  from  the  faculty  of 
said  Indiana  Dental  College,  duly  authenticated,  to  the  Illi- 
nois State  Board  of  Dental  Examiners,  and  tendered  to  said 
board  a  fee  of  one  dollar,  as  provided  by  law,  and  demanded 
that  said  board  issue  to  him,  the  petitioner,  a  license  to  prac- 
tice dentistry  in  the  State  of  Illinois,  as  provided  by  law. 
Petitioner  further  shows  to  the  court,  that  it  was  the  duty  of 
said  board  of  dental  examiners,  upon  the  presentation  of  said 
diploma,  and  the  tender  of  the  fee  of  one  dollar,  as  aforesaid, 
to  said  board  by  said  petitioner,  and  the  demand,  as  afore- 
said, to  issue  to  petitioner  a  license  to  practice  dentistry  in 
the  State  of  Illinois,  and  that  the  said  board  of  dental  exam- 
iners, not  regarding  their  said  duty  in  this  behalf,  thereupon, 
to-wit,  on  the  day  last  aforesaid,  refused  to  issue  to  petitioner 
a  license  to  practice  dentistry  in  this  State,  and  have  con- 
tinually refused,  and  still  do  refuse,  to  issue  to  petitioner 
such  license.  Petitioner  further  shows  unto  the  court,  that 
the  members  of  the  said  board  of  dental  examiners  are  G.  Y. 
Black,  A.  W.  Harlan,  0.  Wilson,  J.  J.  Jennelle  and  George 
H.  Gushing,  and  that  by  the  failure  and  refusal  of  said  board 
of  dental  examiners  to  so  issue  and  grant  petitioner  a  license 
to  practice  dentistry,  as  aforesaid,  he,  the  petitioner,  has  been 
prevented  from  practicing  dentistry  in  this  State,  as  he  is 
lawfully  and  by  right  entitled  to  do ;  that  he  has  qualified 
himself  for  the  practice  of  said  profession  at  great  expendi- 
ture of  time  and  money,  and  depends  upon  the  same  for  a 
living.  Petitioner  further  shows  unto  the  court,  that  the  de- 
termination of  the  questions  involved  in  this  petition  is  not 
only  one  of  great  importance  to  him  individually,  but  is  also 
a  matter  of  public  importance,  as  numbers  of  the  graduates 
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of  said  dental  college,  citizens  of  this  State,  and  circum- 
stanced like  petitioner,  desire  to  practice  dentistry  in  this 
State,  and  are  prevented  therefrom  by  like  refusal  of  said 
board  of  dental  examiners.  Wherefore,  being  without  other 
legal  remedy,  petitioner  prays  for  a  writ  of  mandamus,  directed 
to  the  Illinois  State  Board  of  Dental  Examiners,  command- 
ing them  to  forthwith  receive  from  petitioner  the  fee  of  one 
dollar,  and  thereupon  to  issue  to  petitioner  a  license  to  prac- 
tice dentistry  in  the  State  of  Illinois,  and  to  deliver  the  same 
to  petitioner,  and  that  such  further  order  may  be  made  in 
the  premises  as  justice  may  require." 

The  Attorney  General  demurs  to  the  petition. 

Messrs.  Hunt  &  Dyas,  and  Mr.  C.  V.  Jaquith,  for  the  relator. 

Mr.  James  McCartney,  Attorney  General,  for  the  respond- 
ents. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

It  is  provided  by  the  first  section  of  an  act  approved  May 
30,  1881,  entitled  "An  act  to  insure  the  better  education  of 
practitioners  of  dental  surgery,  and  to  regulate  the  practice 
of  dentistry  in  the  State  of  Illinois,"  "that  it  shall  be  unlaw- 
ful for  any  person  who  is  not  at  the  time  of  the  passage  of 
this  act  engaged  in  the  practice  of  dentistry  in  this  State,  to 
commence  such  practice,  unless  such  person  shall  have  re- 
ceived a  diploma  from  the  faculty  of  some  reputable  dental 
college  duly  authorized  by  the  laws  of  this  State,  or  of  some 
other  of  the  United  States,  or  by  the  laws  of  some  foreign 
country,  in  which  college  or  colleges  there  was,  at  the  time  of 
the  issue  of  such  diploma,  annually  delivered  a  full  course 
of  lectures  and  instruction  in  dental  surgery."  And  in  the 
sixth  section  of  the  same  act,  after  providing  for  examina- 
tion before  the  board  of  dental  examiners  of  all  applicants 
for  license  to  practice  dentistry,  is  the  following  provision : 
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"But  said  board  shall,  at  all  times,  issue  a  license  to  any 
regular  graduate  of  any  reputable  dental  college,  without  ex- 
amination, upon  the  payment  by  such  graduate  to  the  said 
board  of  a  fee  of  one  dollar. "  Other  provisions  of  the  act 
prohibit  any  person  to  practice  dentistry  without  a  license 
from  the  board,  except  such  as  are  properly  enrolled  as  hav- 
ing been  practitioners  at  the  time  of  the  passage  of  the  act. 

The  contention  of  the  relator  is,  that  the  board  of  dental 
examiners  have  no  power  to  decide  what  is,  or  what  is  not,  a 
"reputable  dental  college," — that  the  law  has  itself  defined 
what  is  a  "reputable  dental  college,"  in  providing  that  it 
shall  be  "duly  authorized  by  the  laws  of  this  State,  or  some 
other  of  the  United  States,  or  by  the  laws  of  some  foreign 
country,  in  which  college  *  *  *  there  was,  at  the  time  of 
the  issue  of  such  diploma,  annually  delivered  a  full  course  of 
lectures  and  instruction  in  dental  surgery."  We  are  unable 
to  appreciate  the  force  of  this  position.  The  word  "repu- 
table" would  seem  to  be  used  here  to  express  the  meaning 
ordinarily  attached  to  it.  If  it  had  been  intended  that  a 
diploma  from  any  dental  college,  or  a  diploma  from  any  den- 
tal college  "duly  authorized  by  the  laws  of  this  State,  or  some 
other  of  the  United  States,  or  by  the  laws  of  some  foreign 
country,  in  which  college  *  *  *  there  was,  at  the  time 
of  the  issue  of  such  diploma,  annually  delivered  a  full  course 
of  lectures  and  instruction  in  dental  surgery,"  we  must  pre- 
sume the  language  would  have  so  said.  By  using  the  word 
"reputable,"  we  must  presume  the  General  Assembly  meant 
"reputable."  And  since  it  is  not  used  as  being  the  equiva- 
lent and  convertible  for  the  other  requirements  in  regard  to 
the  college,  but  as  in  addition  thereto,  we  must  presume  it 
was  intended  to  be  so  construed. 

As  a  part  of  the  current  history  of  the  times,  and  as  an 
aid  in  arriving  at  the  legislative  intention,  we  know  there 
were  colleges  of  different  kinds  authorized  by  the  laws  of 
States  in  which  they  were  located,  in  which  there  were  pre- 
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tended  to  be  annually  delivered  full  courses  of  lectures  and 
instruction  upon  the  arts  and  sciences  professed  to  be  taught, 
that  were  not  "reputable,"  because  they  graduated  for  money, 
frequently  without  any  reference  to  scholarship.  A  diploma 
from  such  an  institution  afforded  no  evidence  of  scholarship 
or  attainments  in  its  holder.  It  was  a  fraud,  and  deserved 
no  respect  from  anybody, — and  it  was  as  against  such  diplo- 
mas the  law  was  intended  to  protect  the  public,  and  there- 
fore required  that  the  colleges  be  "reputable."  Whether  a 
college  be  reputable  or  not,  is  not  a  legal  question,  but  a 
question  of  fact.  So,  also,  are  the  requirements  in  regard 
to  the  annual  delivery  of  full  courses  of  lectures  and  instruc- 
tion. These  questions  of  fact  are,  by  the  act,  submitted  to 
the  decision  of  the  board, — not  in  so  many  words,  but  by  the 
plainest  and  most  necessary  implication.  Their  action  is  to 
be  predicated  upon  the  existence  of  the  requisite  facts,  and 
no  other  tribunal  is  authorized  to  investigate  them,  and  of 
necessity,  therefore,  they  must  do  so.  The  act  of  ascertain- 
ing and  determining  what  are  the  facts,  is  in  its  nature  judi- 
cial.    It  involves  investigation,  judgment  and  discretion. 

The  office  of  the  writ  of  mandamus  is,  in  general,  to  com- 
pel the  performance  of  mere  ministerial  acts  prescribed  by 
law.  It  lies,  however,  also  to  subordinate  judicial  tribunals, 
to  compel  them  to  act  where  it  is  their  duty  to  act,  but  never 
to  require  them  to  decide  in  a  particular  manner.  It  is  not, 
like  a  writ  of  error  or  appeal,  a  remedy  for  erroneous  deci- 
sions. (Judges  of  Oneida  Common  Pleas  v.  People,  18  Wend. 
92.)  And,  as  is  said  by  the  court  in  People  ex  rel.  v.  Com- 
mon Council  of  Troy,  78  N.  Y.  33:  "This  principle  applies 
to  every  case  where  the  duty,  performance  of  which  is  sought 
to  be  compelled,  is  in  its  nature  judicial,  or  involves  the 
exercise  of  judicial  power  or  discretion,  irrespective  of  the 
general  character  of  the  officer  or  body  to  which  the  writ  is 
addressed.  A  subordinate  body  can  be  directed  to  act,  but 
not  how  to  act,  in  a  matter  as  to  which  it  has  the  right  to 
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exercise  its  judgment.  The  character  of  the  duty,  and  not 
that  of  the  body  or  officers,  determines  how  far  performance 
of  the  duty  may  be  enforced  by  mandamus.  Where  a  sub- 
ordinate body  is  vested  with  power  to  determine  a  question 
of  fact,  the  duty  is  judicial,  and  though  it  can  be  compelled 
by  mandamus  to  determine  the  fact,  it  can  not  be  directed  to 
decide  it  in  a  particular  way,  however  clearly  it  be  made  to 
appear  what  the  decision  ought  to  be."  See,  also,  Kelly  et  al, 
V.  City  of  Chicago,  62  111.  279. 

Illustrations  of  the  principle  will  be  found  in  People  v. 
Common  Council  of  Troy,  supra.  Freeman  v.  Selectmen,  34 
Conn.  406,  Tloole  v.  Kinkead,  IT  Nev.  217,  Bailey  v.  Ewart, 
52  Iowa,  111,  Berryman  v.  Perkins,  55  Cal.  483,  People  v. 
Contracting  Board,  27  N.  Y.  378,  and  other  cases  cited  in 
argument  by  the  Attorney  General. 

The  demurrer  here  does  not  admit  that  the  board  of  dental 
examiners  found  that  the  college  at  which  the  relator  was 
graduated  was  reputable,  although  it  does  admit  that  to  be 
the  fact.  But  since  the  board  can  not  be  compelled  to  decide 
the  question  that  way,  although  the  evidence  might  clearly 
sustain  it  in  doing  so,  there  is  no  ground  for  mandamus. 

The  demurrer  must  be  sustained,  and  the  petition  dismissed. 

Demurrer  sustained. 


George  P.  Braun  et  al, 

V. 

The  City  op  Chicago.* 

Filed  at  Ottawa  May  19,  1884. 

1.  Licenses — as  to  the  kinds  of  occupations  upon  which  license  fees 
may  be  imposed — generally.  The  legislature,  in  authorizing  the  imposition 
of  license  fees,  is  not  restricted  to  trades,  occupations  or  classes  of  business 

*  The  case  of  Lyman  v.  City  of  Chicago,  and  this  case,  were  considered 
together. 
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which  are  immoral,  vexatious  or  injurioiis  to  the  well  being  of  society.  Nor 
is  it  necessar}^  that  before  a  business  can  be  regulated  or  burdens  imposed  on 
its  exercise,  there  should  be  power  to  suppress  the  business. 

2.  Same — whether  brokers  may  be  required  to  procure  a  license,  and  to 
pay  a  license  fee — constitutional  power  of  the  legislature  in  that  regard. 
The  legislature  is  fulh*  authorized  by  the  constitution  to  confer  power,  by 
general  law,  upon  incorporated  cities  to  demand  and  collect  a  license  fee  or 
tax  of  all  persons  who  shall  pursue  the  business  or  calling  of  brokers  within 
their  limits,  and  to  prohibit  within  such  limits  the  business  of  a  money- 
changer, or  banker,  broker  or  commission  merchant,  including  that  of  mer- 
chandise, produce  or  grain  broker,  real  estate  broker,  and  insurance  broker, 
without  license  therefor;  and  such  a  provision  in  the  charter  of  a  citj^  and 
an  ordinance  in  pursuance  thereof,  are  not  in  conflict  with  any  constitutional 
provision. 

3.  License  Y'EK— though  not  a  tax,  considered  imder  the  rule  of  uni- 
formity as  applied  to  a  tax.  A  license  fee  imposed  by  a  city  or  village,  in 
pursuance  of  power  conferred  by  the  legislature  for  that  purpose,  upon  cer- 
tain avocations,  trades,  business  or  occiipations,  carried  on  within  the  corpo- 
rate limits,  is  not  a  tax,  in  the  constitutional  sense  of  that  term. 

4.  But  even  regarding  such  a  license  fee  as  a  tax  upon  persons,  when  im- 
posed upon  persons  engaged  in  a  given  business,  as,  that  of  a  broker,  whether 
a  produce  or  grain  broker,  real  estate  broker  or  insurance  broker,  it  is  not  in 
violation  of  any  constitutional  provision  when  such  fees  are  uniform  as  to 
all  persons  of  the  same  class  within  the  limits  of  the  city. 

5.  Municipal  taxation — constitutional  limitation — its  extent — rule  of 
uniformity,  and  the  mode  of  its  enforcement.  There  is  no  limitation  on  the 
legislative  power  to  invest  cities  and  villages  with  authority  to  tax  for  corpo- 
rate purposes,  except  that  the  taxes  imposed  shall  be  uniform  as  to  persons 
and  property  within  the  corporate  limits.  An  act  giving  power  to  levy  or  im- 
pose such  taxes,  which  in  terms  neither  requires  uniformity  nor  dispenses 
with  it,  is  not  invalid.  If  the  ordinance  under  such  a  power  conforms  to  the 
constitutional  requirement  of  uniformity,  that  will  be  sufficient. 

6.  The  power  of  the  legislature  in  providing  for  the  imposition  and  col- 
lection of  taxes,  including  the  subject  of  taxation,  the  extent  of  the  taxes  and 
the  mode  of  collection  may  be  regarded  as  plenary,  except  so  far  as  limited 
by  the  constitution. 

7.  Same — of  the  respective  constitutional  provisions  concerning  State 
and  county  revenue,  and  taxation  for  corporate  purposes.  Municipal  taxes 
are  regulated  and  controlled  by  sections  9  and  10,  of  article  9,  of  the  consti- 
tution, the  preceding  sections  of  that  article  relating  to  State  and  county 
revenue,  and  not  to  taxation  by  cities,  towns  and  villages. 

8.  Section  9,  of  article  9,  of  the  constitution,  provides  that  the  legislature 
may  authorize  the  coi-porate  authorities  of  cities,  towns,  etc.,  to  levy  taxes  for 
corporate  purposes;  but  the  power  of  the  legislature  and  the  corporate  body 
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is  limited  to  uniformity  as  to  ]3ersous  and  property  within  the  corporate 
limits.  Section  10  is  a  limitation  on  the  power  of  the  legislature  to  impose 
taxes  on  municipal  corporations,  or  the  persons  or  property  thereof,  for  cor- 
porate purposes. 

9.  Broker — what  constitutes  a  broker.  A  broker  is  one  who  is  engaged 
for  others  in  negotiating  contracts  relative  to  property  with  the  custody  of 
which  he  has  no  concern.  One  who  negotiates  sales  of  grain  or  produce  of 
others,  without  having  its  possession,  is  a  produce  or  grain  broker;  and  one 
who  negotiates  for  the  sale  of  lands  of  others  is  a  real  estate  broker. 

Appeals  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeals  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 


Mr.  Lyman  Trumbull,  for  the  aj^pellants : 

Factors  and  brokers  are  both  agents,  but  with  this  differ- 
ence :  the  factor  is  intrusted  with  the  property,  while  the 
broker  is  only  employed  to  make  a  bargain  in  relation  to  it. 
1  Parsons  on  Contracts,  91-99. 

The  fact  that  the  ordinance  defines  a  produce  broker  as 
one  who,  for  commission,  is  engaged  in  selling  produce  be- 
longing to  others,  does  not  make  him  such. 

The  requirement  of  a  license  fee  of  $25  from  commission 
merchants  and  real  estate  agents  can  not  be  sustained  as  a 
tax  upon  such  occupations,  for  the  reason  that  the  ordinance 
does  not  provide  for  its  assessment  and  collection  in  the  man- 
ner required  by  the  statute.  Toicn  of  Lebanon  v.  Ohio  and 
'Mississippi  lly.  Co.  77  111.  541. 

The  exercise  of  the  power  to  tax  auctioneers,  distillers, 
brokers,  etc.,  is  inconsistent  with  the  act  in  force  July  1, 
1879,  which  provides  that  the  aggregate  amount  of  taxes 
levied  by  any  city  shall  not  exceed  the  rate  of  two  per  cent 
upon  the  aggregate  valuation  of  all  property  within  such  city 
subject  to  taxation  therein. 

The  ordinance  can  not  be  sustained  as  a  tax,  and  is  void 
as  a  police  regulation.     The  business  carried  on  by  the  ap- 
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pellants  is  such  as  any  person  has  the  right  to  engage  in, 
and  which  the  State  has  no  right  to  prohibit. 

Every  burden  imposed  with  a  view  to  revenue,  is  levied 
under  the  power  of  taxation,  no  matter  under  what  name 
proposed.  License  fees,  when  imposed  for  revenue,  are  taxes. 
Cooley's  Const.  Lim.  (4th  ed.)  619. 

In  all  the  cases  where  a  license  fee  has  been  exacted,  they 
were  such  as  the  municipality  had  the  right  to  prohibit  or 
deny.  This  court  has  never  decided  that  a  license  fee  may 
be  required  for  the  transaction  of  a  business  that  may  not  be 
prohibited.  Farwell  v.  CJiicago,  71  111.  270;  Joyce  y.  East 
St.  Louis,  77  id.  156;   Barling  v.  West,  29  Wis.  315. 

Mr.  F.  S.  AViNSTON,  Jr.,  and  Mr.  Julius  S.  Grinnell,  for 
the  appellee : 

A  license  is  not  a  tax,  in  the  sense  in  which  that  term  is 
used  in  the  constitution  and  statutes.  People  v.  Tliiirhcr,  13 
111.  554;  Firemen  s  Association  v.  Lonnshury,  21  id.  511;  In- 
surance  Co.  v.  Peoria,  29  id.  180  ;  City  of  East  St.  Louis  v. 
Wehrung,  46  id.  392;  Ducat  y.  City  of  Chicago,  48  id.  172; 
Chicago  Packing  Co.  v.  Chicago,  88  id.  221  ;  Walker  v.  City 
of  Springfield,  94  id.  364;  Lovingston  y.  Board  of  Trustees, 
99  id.  564  ;  East  St.  Louis  v.  Trustees  of  Schools,  102  id.  489  ; 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  id.  560 ;  Cole  v.  Hall, 
103  id.  30;  Howland  v.  City  of  Chicago,  108  id.  496;  Tinim 
V.  Harrison,  Mayor,  109  id.  593. 

There  is  no  constitutional  limitation  upon  the  power  of 
the  legislature  to  say  Avhat  shall,  or  shall  not,  be  a  subject 
of  license  or  regulation.  The  legislature  has  gone  so  far  as 
to  enact  certain  penal  codes  applicable  to  commission  mer- 
chants, and  to  certain  other  classes  of  brokers.  Crim.  Code, 
sees.  75,  78. 

A  real  estate  agent  is  a  broker.  Webster's  Diet. ;  Bou- 
vier's  Law  Diet. ;  Story  on  Agency,  sees.  28,  32,  32  a;  Saladin 
V.  Mitchell,  45  111.  79. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

These  cases  were  commenced  and  tried  separately,  before 
the  justice  of  the  peace  and  in  the  circuit  court  of  Cook 
county ;  but  inasmuch  as  the  same  questions  are  presented 
in  both  cases,  they  have  been  argued  and  submitted  as  one 
in  this  court.     We  shall  therefore  consider  them  together. 

In  the  circuit  court  it  was  stipulated  that  Braun  was  en- 
gaged in  selling,  in  the  city,  produce,  such  as  butter  and  eggs, 
belonging  to  other  persons,  when  sent  to  him  for  that  pur- 
pose ;  that  he  sold  to  such  persons  as  would  buy ;  that  he 
also  negotiated  sales  of  such  produce  for  others,  without  hav- 
ing possession  of  the  property, — and  for  such  business  so 
conducted  by  him  he  received  as  compensation  therefor  a 
percentage  on  the  gross  amount  of  such  sales.  It  was  also 
stipulated  that  appellants  Lyman  &  Giddings  were  engaged 
in  the  city  in  negotiating  the  sale  of,  and  did  sell,  real  estate, 
situated  in  the  city  and  elsewhere,  for  persons  owning  the 
same,  and  in  bringing  together  persons  desiring  to  s6ll  and 
purchase,  and  they  sold  such  property,  and  for  such  services 
they  received  a  compensation  determined  by  receiving  a  cer- 
tain percentage  on  the  price  of  real  estate  sold,  or  received  a 
specific  sum  agreed  upon  between  them  and  the  seller.  In 
both  cases  the  parties  were  prosecuted  for  failing  to  obtain  a 
license  under  the  city  ordinance,  and  fined  before  the  justice 
of  the  peace,  and  appeals  were  prosecuted  to  the  circuit  court, 
where,  on  trial  de  novo,  they  were  again  fined.  They  appealed 
to  the  Appellate  Court  for  the  First  District,  and  in  that 
court  the  judgments  were  affirmed,  and  they  bring  the  records 
to  this  court  by  appeal. 

Appellants  insist  that  the  city  ordinance  imposes  a  tax, 
and  that  it  is  not  uniform,  as  required  by  the  constitution, 
nor  is  it  imposed  by  a  general  law;  that  the  city  charter 
does  not  authorize  the  adoption  of  an  ordinance  that  would 
embrace  the  occupations  or  business  in  which  appellants  are 
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severally  engaged,  and  that  the  legislature  was  powerless  to 
enact  the  provision  of  the  charter  under  which  the  ordinance 
was  adopted.  The  provision  of  the  charter  referred  to  is 
clause  91,  of  section  62,  of  the  general  law  incorporating 
cities,  villages  and  towns.  (Eev.  Stat.  1874,  p.  223,)  It 
reads:  "To  tax,  license  and  regulate  auctioneers,  distillers, 
brewers,  lumber  yards,  livery  stables,  public  scales,  money- 
changers and  brokers."  The  ordinance  adopted  under  this 
provision  is  this : 

"Sec.  1.  It  shall  not  be  lawful  for  any  person  to  exercise 
within  this  city  the  business  of  a  money-changer  or  banker, 
broker  or  commission  merchant,  including  that  of  merchan- 
dise, produce  or  grain  broker,  real  estate  broker  and  insur- 
ance broker,  without  a  license  therefor. 

"Sec.  2.  A  merchandise,  produce  or  grain  broker  is  one 
who,  for  commission  or  other  compensation,  is  engaged  in 
selling  or  negotiating  the  sale  of  goods,  wares,  merchandise, 
produce  or  grain  belonging  to  others. 

"Sec.  3.  A  real  estate  broker  is  one  who,  for  commission 
or  other  compensation,  is  engaged  in  the  selling  of  or  nego- 
tiating sales  of  real  estate  belonging  to  others,  or  obtains  or 
plans  loans  for  others  on  real  estate. 

"Sec.  4.  An  insurance  broker  is  one  who  is  engaged  in 
procuring  or  places  insurance  on  buildings,  vessels  and  other 
property,  for  others. 

"Sec.  5.  There  shall  be  collected,  annually,  for  every 
license  granted  for  any  banker,  the  sum  of  $100;  and  there 
shall  be  collected,  annually,  for  every  license  granted  for  any 
broker,  or  commission  merchant,  or  money-changer  or  broker, 
the  sum  of  $25 ;  and  there  shall  be  collected,  annually,  for 
any  license  granted  any  real  estate  broker,  the  sum  of  $25; 
and  there  shall  be  collected,  annually,  for  every  license 
granted  for  any  insurance  broker,  the  sum  of  $25. 

"Sec.  6.  That  any  person  violating  any  provision  of  this 
ordinance  shall  be  subject  to  a  penalty  of  not  less  than  $25 
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nor  more  than  $100,  and  to  the  same  penalty  for  every  sub- 
sequent violation  thereof." 

We  have  so  repeatedly  and  uniformly  held  that  a  license 
fee  is  not  a  tax,  in  the  constitutional  sense,  that  it  may  be 
regarded  as  settled.  But  inasmuch  as  the  argument  is  so 
repeatedly  urged  that  it  is  a  tax,  we  may  add  some  further 
considerations  upon  the  question.  If  we  concede  such  a  fee 
is  a  tax,  we  are  unable  to  perceive  that  it  can  benefit  ap- 
pellants' position  a  particle.  If  that  is  conceded,  it  is  a 
municipal  tax,  and  such  taxes  are  regulated  and  controlled 
by  the  9th  and  10th  sections  of  article  9  of  our  constitution. 
The  previous  sections  of  that  article  refer  to  State  and  courity 
revenue,  and  not  to  taxes  for  cities,  towns  and  villages.  They 
are  not  named  in  the  previous  sections.  But  the  9th  and 
10th  sections  relate  to  and  regulate  the  taxes  for  cities,  towns 
and  villages.  They  are  therein  named, — the  manner  of  in- 
vesting such  bodies  with  the  taxing  power,  and  the  objects, 
subjects,  and  the  manner  of  their  imposition,  are  specified. 
This  being  true,  we  need  to  look  to  them  alone  to  determine 
whether  these  fees,  if  they  must  be  regarded  as  taxes,  are 
sustained  by  these  sections. 

The  9th  section  provides  that  the  legislature  may  author- 
ize the  corporate  authorities  of  such  municipalities  to  levy 
taxes  for  corporate  purposes.  This  is  the  source  of  their 
power  to  impose  such  taxes.  But  the  power  of  the  legislature 
and  the  corporate  body  is  limited  to  uniformity  as  to  persons 
and  property  within  the  corporate  limits  of  such  bodies.  Any 
attempt  by  the  legislature  or  the  corporate  authorities  to  de- 
part from  uniformity  as  to  persons  or  property  is  prohibited, 
and  such  an  effort  would  be  void.  The  10th  section  is  a  lim- 
itation on  the  power  of  the  legislature  to  impose  taxes  on 
municipal  corporations,  or  the  persons  or  property  thereof, 
for  corporate  purposes,  but  it  may  require  taxes,  uniform  as 
to  persons  or  property  therein,  to  be  imposed  for  the  pay- 
ment of  corporate  debts.      Thus  it  is  seen  municipal  taxes 
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are  specifically  provided  for  by  these  sections.  It  is  mani- 
fest that  such  taxes  do  not  depend  upon,  nor  are  they  con- 
trolled by,  the  previous  sections  of  that  article. 

If  these  fees,  as  contended,  are  taxes,  do  they  conform  to 
the  requirement  of  the  9th  and  10th  sections  of  that  article? 
They  are  manifestly  uniform  as  to  all  persons  of  the  same 
class  within  the  limits  of  the  city.  The  provisions  of  these 
sections  are  similar  to  the  same  provisions  in  the  constitu- 
tion of  1848,  and  under  that  instrument  it  was  held  that  a 
tax  or  license  fee  was  only  required  to  be  uniform  as  to  the 
class  enumerated,  within  the  corporate  limits.  (See  East 
St.  Louis  V.  Wehrung,  46  111.  392,  and  the  same  case  of  the 
January  term,  1868,  unreported.)  The  provisions  in  each 
constitution  being  the  same,  they  will  admit  of  but  one  con- 
struction. Nor  do  we  see  any  reason  for  departing  from  the 
construction  then  given  to  these  provisions.  So  it  is  seen 
that  whether  these  licenses  be  regarded  as  fees  or  taxes,  they 
are  fully  justified  by  the  constitution,  nor  do  they  violate  any 
of  its  provisions.  There  is  no  limitation  on  the  legislative 
power  to  invest  such  municipalities  with  power  to  tax  for 
corporate  purposes,  but  they  shall  be  uniform  as  to  persons 
and  property  within  the  corporate  limits.  If  such  power  has 
been  conferred,  and  properly  exercised,  then,  if  a  tax,  as 
claimed,  it  must  be  sustained. 

It  is,  however,  urged,  that  the  91st  clause  of  section  62  of 
the  city  charter  is  repugnant  to  the  latter  clause  of  section  1, 
of  article  9,  of  the  constitution.  If  this  is  a  tax,  it  in  no 
sense  depends  on  that  section  for  its  validity.  As  we  have 
seen,  this  tax  is  dependent  alone  on  the  9th  and  10th  sec- 
tions of  that  article,  and  can  not  be  controlled  by  the  1st  and 
2d  sections,  because  they  refer  to  other  and  entirely  different 
taxes,  levied  for  other  than  city  purposes.  It  is  true  that 
this  clause  of  section  62  does  not  require  uniformity,  but  it 
does  not  attempt  to  dispense  with  it,  and  the  constitution 

13—110  III. 
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does  require  it,  and  the  ordinance  conforms  to  the  require- 
ment, and  that  satisfies  the  constitution. 

If  this  is  a  tax,  then  there  can  be  no  question  that  the 
General  Assembly  had  the  power  to  authorize  its  imposition. 
Judge  CooLEY,  from  the  adjudged  cases,  states  the  general 
doctrine  to  be  :  "The  power  to  impose  taxes  is  one  so  unlim- 
ited in  force,  and  so  searching  in  extent,  that  the  courts 
scarcely  venture  to  declare  that  it  is  subject  to  any  restriction 
whatever,  except  such  as  restrains  the  authority  which  exer- 
cises it.  It  reaches  every  trade  or  occupation ;  to  every  object 
of  industry,  use  and  enjoyment;  to  every  species  of  posses- 
sion ;  and  it  imposes  a  burden  which,  in  case  of  failure  to  dis- 
charge it,  may  be  followed  by  seizure  and  sale  or  confiscation 
of  property.  No  attribute  of  sovereignty  is  more  pervading, 
and  at  no  point  does  the  power  of  government  affect  more 
constantly  and  intimately  all  of  the  relations  of  life,  than 
through  this  power. "  (Cooley's  Const.  Lim.  479.)  This  state- 
ment of  the  doctrine  must,  of  course,  be  understood  as  qual- 
ified by  constitutional  limitations  imposed  by  the  people  when 
exercising  their  sovereign  powers.  As  there  is  no  provision 
of  the  fundamental  law  forbidding  the  imposition  of  this  fee 
or  tax,  there  can  be  no  question  that  the  legislature  had 
powder  to  authorize  its  imposition. 

It  is  further  insisted  that  the  91st  clause  of  section  62  of 
the  city  charter  does  not  confer  power  on  the  city  to  demand 
a  license  fee,  in  these  cases,  for  the  privilege  of  pursuing  the 
various  occupations  of  brokers.  It  is  claimed  that  these 
appellants  are  not  brokers, — that  Braun  is  a  commission 
merchant,  and  Lyman  &  Giddings  are  real  estate  agents, 
and  neither  calling  is  embraced  in  that  clause  of  the  charter, 
and  not  in  fact  being  brokers,  they  were  not  required  to  pro- 
cure licenses  to  exercise  their  callings.  Lexicographers  of 
high  authority  have  defined  the  term  "broker"  to  be  one 
who  is  engaged  for  others  in  negotiating  contracts  relative  to 
property  with  the  custody  of  which  they  have  no  concern. 
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and  this  is  the  precise  technical  meaning  of  the  term.  A 
factor  is  one  who  sells  property  of  others  when  he  has  its 
possession.  Here,  Braun  negotiated  sales  of  property  of 
which  he  never  had  possession,  which  brings  him  within 
the  definition,  and  Ijyman  &  Giddings  only  sold  property  of 
others  of  which  they  had  no  possession.  This  brings  them 
within  that  clause  of  the  charter,  and  the  power  of  the  city 
to  demand  a  license  fee,  and  to  impose  a  penalty  for  not 
procuring  a  license  before  commencing  and  transacting  their 
business. 

It  is  also  insisted  that  if  this  is  a  police  regulation,  it 
can  not  be  applied  to  any  but  immoral  vocations,  or  such  as 
are  injurious  to  the  well  being  of  society.  The  term,  "police 
power  of  the  State, "  is  used  in  different  senses.  In  its  broad- 
est and  most  unlimited  sense  it  embraces  all  laws  or  regula- 
tions for  the  well  being  or  government  of  the  people.  In  its 
most  limited  sense  it  is  used  to  express  the  power  of  preserva- 
tion of  the  health  or  safety  of  the  people  by  depriving  persons 
of  liberty,  or  to  destroy  private  property,  in  despite  of  con- 
stitutional limitations,  in  great  and  pressing  emergencies,  to 
prevent  the  spread  of  contagious  diseases,  or  other  great 
calamities  to  the  people  or  their  property.  To  accomplish 
such  purposes  men  are  deprived  of  liberty  and  property  with- 
out due  process  of  law,  because  to  resort  to  the  ordinary  pro- 
cesses of  the  law  would  be  too  slow  to  avert  the  impending 
calamity.  But  appellants  claim  this  is  a  tax,  and  if  so,  then 
the  power  is  referable  to  the  legislative  power  to  raise  or 
authorize  the  raising  of  revenue  for  general  or  local  govern- 
ments. The  Federal  government,  for  almost  a  quarter  of  a 
century,  has  imposed  such  fees  or  taxes  on  various  business 
or  callings,  for  revenue  purposes,  without  the  power  being 
questioned.  The  act  of  Congress  prohibits  persons  raising 
or  producing  tobacco  for  sale,  from  selling  it  at  retail,  or  to 
any  person  not  having  a  license  to  purchase  such  property. 
Nor  can  the   cultivator  manufacture  the  raw  material  pro- 
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duced  by  his  own  labor  without  paying  a  heavy  tax,  and  the 
manufacturers  of  it  and  particular  kinds  of  medicines  have 
been  heavily  taxed  on  such  articles.  Even  matches,  which 
enter  as  largely  into  the  daily  consumption  of  the  whole 
people  as  any  other  article,  except  food,  have  been  subject  to 
a  heavy  tax.  None  of  these  things  are  supposed  to  be  per- 
nicious to  the  public,  and  yet  we  are  aware  of  no  question 
having  been  made  and  sustained  as  to  the  constitutionality 
of  the  law  imposing  the  fee  or  taxes,  and  unless  restrained 
by  constitutional  limitation  the  States  are  as  fully  invested 
with  power  to  raise  revenue  for  State  and  local  purposes  as 
is  Congress  to  provide  revenue  for  Federal  purposes. 

Nor  is  the  objection  well  taken  that  no  business  can  be 
regulated,  or  burthens  imposed  on  its  pursuit,  unless  there 
be  power  to  suppress  the  business.  In  the  case  of  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  102  111.  560,  it  was  held  the 
legislature  had  power  to  authorize  the  city  to  regulate  the 
ferry,  and  impose  a  license  fee  for  each  boat  used  by  the  com- 
pany, notwithstanding  the  franchises  the  company  were  exer- 
cising were  granted  by  charter  from  the  legislature.  Yet  no 
one  will  claim  that  the  legislature  could  repeal  the  charter  or 
impair  its  franchise,  or  authorize  the  city  to  do  so.  This 
case  was  affirmed  in  the  Federal  Supreme  Court.  Until  a 
comparatively  recent  date  our  legislature  required  all  mer- 
chants of  every  kind  to  pay  for  and  procure  a  license  to  vend 
their  goods,  wares  and  merchandise,  under  a  penalty.  Nor 
are  we  aware  that  the  power  was  ever  questioned.  And  sim- 
ilar laws  have  been  in  force  in  the  various  States  of  the 
Union,  from  their  organization  until  a  recent  date,  if  not  till 
the  present  time.  In  the  case  of  Rowland  v.  Chicago,  108 
111.  496,  it  was  held  that  the  legislature  had  power  to  author- 
ize the  city  to  require  a  keeper  of  a  livery  stable  to  procure  a 
license  for  the  purpose,  under  a  penalty  for  failing  to  do  so. 
Such  an  occupation  is  a  natural  right,  as  legitimate  as  is  that 
of  either  of  these  appellants.     We  have  no  question  of  the 
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legislative  power  to  authorize  the  imposition  of  these  license 
fees,  and  the  penalties  for  not  complying  with  the  ordinance. 

Thus  we  have  seen  that  whether  this  be  called  a  license  fee 
or  a  tax,  it  is  fully  authorized  by  the  constitution ;  nor  does 
the  charter  or  ordinance  conflict  with  any  of  its  provisions. 

The  judgments  of  the  Appellate  Court  in  these  cases  are 

affirmed. 

Judgments  affirmed. 


The  Town  of  New  Boston 

V.     ■ 

The  Board  of  Supervisors  of  Mercer  County. 

Filed  at  Ottawa  May  19,  1884. 

1.  Beidges — county  aid — of  the  discretion  of  the  county  board.  Where 
the  commissioners  of  highways  have  determined  that  the  constrnction  of  a 
bridge  or  bridges  across  any  stream  in  their  town  is  necessary,  and  that  the 
cost  thereof  is  too  great  a  burden  to  be  reasonably  borne  by  the  town,  and 
apply  to  the  county  board  for  an  appropriation  for  one-half  of  the  cost  of  its 
construction,  having  first  provided  for  the  other  half  of  the  necessary  ex- 
penses, under  the  act  of  1879  the  county  board  has  no  discretion  to  refuse 
the  aid  sought. 

2.  Same — whether  too  late  to  apply  for  county  aid  after  contract  is 
made — who  to  determine  the  character  of  bridge  to  be  built.  Application 
to  the  county  board  for  such  an  appropriation  is  not  too  late  after  the  com- 
missioners of  highways  have  let  the  contract  for  building  the  bridge.  The 
committee  appointed  by  the  county  board  have  nothing  whatever  to  do  in 
connection  with  the  commissioners  of  highways,  or  otherwise,  in  determin- 
ing the  character  of  the  bridge  to  be  built  or  in  the  letting  of  the  contract  to 
build  the  same.  Those  matters  are  intrusted  by  law  exclusively  to  the  com- 
missioners of  highways. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
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Mr.  I.  N.  Bassett,  and  Mr.  J.  C.  Pepper,  for  the  appellant. 

Mr.  J.  C.  Wharton,  and  Mr.  B.  C.  Taliaferro,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  relator  in  this  case  shows,  by  its  petition,  filed  De- 
cember 18,  1882,  that  Edwards  river  runs  through  the  town 
of  New  Boston  from  east  to  west,  which  makes  it  necessary 
to  keep  up  a  number  of  costly  bridges  in  the  town,  and  that 
two  certain  bridges — one  on  the  Keithsburg  road  and  the 
other  on  the  Aledo  road — had  become  unfit  for  use,  and  that 
such  roads  were  great  public  thoroughfares  in  such  town,  and 
bridges  over  the  river  where  these  highways  cross  it  are  abso- 
lutely necessary  to  accommodate  the  public.  The  amount 
necessary  to  construct  the  respective  bridges  is  stated,  and 
also  the  amount  that  could  be  lawfully  raised  in  any  one 
year  for  bridge  purposes,  by  taxation,  is  stated,  and  it  is 
then  alleged  that  the  relator  has  provided  funds  necessary  to 
pay  for  one-half  of  the  expenses  for  the  construction  of  such 
bridges,  and  that  the  cost  of  building  either  or  both  of  such 
bridges  would  be  an  unreasonable  burden  on  the  town.  It  is 
also  further  set  forth,  the  commissioners  of  highways  of  such 
town  having  determined  to  build  the  bridges  at  the  points 
indicated,  they  presented  a  petition  in  writing  to  the  board 
of  supervisors  of  Mercer  county,  at  their  meeting  in  Decem- 
ber, 1882,  setting  up  and  showing  the  facts  as  above  alleged, 
and  asking  for  an  appropriation  from  the  county  treasury 
to  pay  one-half  of  the  cost  and  expenses  of  building  each 
bridge,  (a  copy  of  which  petition  was  attached  to  and  made 
a  part  of  the  petition  herein,)  and  that  the  board  of  super- 
visors refused  to  make  any  appropriation  to  aid  in  building 
such  bridges. 

Section  110,  of  the  act  of  1879,  in  relation  to  "roads  and 
bridges"    in    counties    under  township    organization,   under 
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which  this  proceeding  was  instituted,  was  considered  by  this 
court  in  The  People  v.  Supervisors,  100  111.  640,  and  it  is 
unnecessary  now  to  do  more  than  restate  the  construction 
therein  given  to  it.  It  was  held  in  that  case,  when  the  com- 
missioners of  highways  of  a  town  have  determined  the  con- 
struction of  a  bridge  across  any  stream  in  their  town  is 
necessary,  and  that  the  cost  thereof  is  too  great  a  burden  to 
be  reasonably  borne  by  the  town,  and  apply  to  the  county 
board  for  an  appropriation  for  one-half  the  cost  of  its  con- 
struction,— the  commissioners  of  highways  having  provided 
for  the  other  half  of  the  necessary  expenses, — the  county 
board  is  required  by  this  statute  to  make  the  desired  appro- 
priation from  the  county  treasury,  and  that  in  such  a  case 
the  county  board  has  no  discretion  to  refuse  the  aid  sought. 
It  will  be  seen  the  facts  alleged  in  the  petition  in  this  case, 
and  admitted  by  the  demurrer,  are  precisely  analogous  with 
the  facts  in  the  case  cited,  except  in  the  present  case  the 
commissioners  of  highways  have  determined  to  construct  two 
bridges  over  a  stream  in  the  town  they  represent,  and  ask 
aid  for  both  of  them.  That  fact  can  make  no  difference. 
The  language  of  the  statute  is,  "when  it  shall  be  necessary  to 
construct  or  repair  any  bridge  in  any  town, "  and  certainly 
when  public  necessity  requires  it  to  be  done,  the  authority  to 
construct  more  than  one  bridge  at  a  time  is  as  clear  as  it  is 
to  construct  them  separately.  Any  other  construction  is  too 
illiberal  to  be  adopted. 

The  application  to  the  county  board,  which  is  made  a  part 
of  the  petition  herein,  shows  the  commissioners  of  highways 
had  previously  let  the  contract,  at  prices  agreed  upon,  for 
constructing  both  bridges,  and  it  is  therefore  contended  the 
petition  shows  on  its  face  the  application  to  the  county  board 
came  too  late,  and  that  the  board  was  not  bound  to  make  any 
appropriation  in  aid  of  the  construction  of  either  of  such 
bridges.  It  is  quite  clear,  from  a  consideration  of  all  the 
provisions  of  the  statute  on  this  subject,  the  matter  of  con- 
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structing  and  repairing  bridges  is  committed  exclusively  to 
the  commissioners  of  highways  of  the  town.  As  a  general 
proposition  this  much  is  conceded,  but  it  is  insisted,  in  cases 
where  the  county  is  called  upon  for  aid,  that  clause  of  sec- 
tion 110  which  declares  that  all  funds  to  be  raised  under  this 
section  "shall  be  expended  by  and  under  the  joint  control  of 
the  commissioners  of  highways  of  the  town  asking  such  aid, 
and  two  persons  appointed  by  the  county  board  of  the  county 
granting  the  same, "  creates  an  exception  to  the  general  rule. 
The  construction  contended  for  can  not  be  adopted.  Plainly 
it  is  the  duty  of  the  commissioners  of  highways  to  let  all  con- 
tracts for  the  construction  of  bridges  in  their  respective  towns. 
This  is  so  because  the  statute  has  so  provided,  and  no  other 
mode  of  letting  contracts  for  bridges  is  provided  in  cases 
where  county  boards  are  required  by  law  to  furnish  aid.  All 
this  clause  of  the  statute  means  is,  that  the  money  provided, 
both  by  the  town  and  that  appropriated  from  the  county 
treasury,  shall  be  "expended"  by  and  under  the  joint  control 
of  the  highway  commissioners  and  the  two  persons  appointed 
by  the  county  board, — that  is,  it  is  made  their  duty  to  see 
that  the  money  so  raised  and  appropriated  is  "expended"  for 
the  purposes  intended,  and  not  otherwise.  It  is  the  duty  of 
these  persons  to  so  control  the  money  that  it  may  be  used 
exclusively  to  pay  for  such  public  improvements  in  which 
both  the  town  and  county  are  interested,  as  the  work  may 
progress.  There  is  not  the  slightest  indication  anywhere  in 
section  110,  or  elsewhere  in  the  statute,  the  two  persons  to 
be  appointed  by  the  county  board  granting  the  aid  shall  act 
with  the  commissioners  of  highways  of  the  town  in  determin- 
ing the  character  of  the  bridges  to  be  built,  or  in  the  letting 
of  the  contracts  to  build  them.  That  matter  is  intrusted 
exclusively  to  the  judgment  and  discretion  of  the  commis- 
sioners of  highways  of  the  respective  towns.  As  the  legisla- 
ture has  seen  fit  to  commit  such  matters  to  the  management 


1884.]  Town  of  New  Boston  v.  Supervisors.  201 

Mr.  Justice  Walker,  dissenting. 

of  the  local  officers  of  the  town,  it  is  not  the  province  of  the 
courts,  by  judicial  construction,  to  place  it  elsewhere. 

The  petition  herein  shows  on  its  face  all  the  facts  required 
to  warrant  a  mandamus,  as  sought,  and  the  demurrer  thereto 
was  improperly  sustained.  The  judgment  of  the  Appellate 
Court  will  therefore  be  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  reverse  the  judgment  of  the 
circuit  court,  and  remand  the  cause  for  further  proceedings 
conforming  to  the  views  expressed  in  this  opinion. 

Judgment  reversed, 

Mr.  Justice  Walker  :  I  hold  that  under  the  110th  section 
the  commissioners,  on  ascertaining  the  cost  of  the  bridge, 
may  petition  the  county  board,  so  as  to  enable  it  to  appoint 
two  persons  to  act  in  the  expenditure  of  the  money,  and  to 
take  part  in  adopting  plans  and  making  contracts  for  its  con- 
struction. I  hold  the  statute  did  not  contemplate  that  the 
two  persons  thus  appointed  should  act  only  in  paying  the 
money.  The  expenditure  involves  something  more  than  its 
mere  payment  on  contracts  made  by  the  road  commissioners. 
It  implies  that  they  shall  participate  in  every  step  from  the 
time  plans  are  proposed,  and  the  making  of  contracts, — in 
other  words,  to  participate  in  everything  which  incurs  liability 
to  pay  for  constructing  the  bridge,  as  well  as  paying  for  it. 
I  therefore  hold,  as  the  bridge  was  contracted  for  before  aid 
was  asked,  the  county  board  was  not  liable  to  contribute  to 
its  construction. 
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Martina  Sproehnle  et  al. 
Henry  S.  Dietrich. 

Filed  at  Ottawa  May  19,  1884. 

1.  Conflict  of  jukisdiction — between  State  and  Federal  courts- 
abuse  of  process.  A  bill  will  not  lie  in  the  State  courts  to  set  aside  a  sale 
of  land  on  execution  issued  upon  a  judgment  in  the  Circuit  Court  of  the 
United  States,  and  have  the  marshal's  certificate  of  purchase  declared  void, 
and  a  cloud  upon  the  complainant's  title,  and  to  have  the  same  delivered  up 
for  cancellation.  The  remedy  in  such  a  case  is  in  the  Federal  court,  to  avoid 
any  conflict  of  jurisdiction. 

2,  The  Federal  courts  are  the  proper  tribunals  to  apply  to  for  redress 
when  there  has  been  an  abuse  of  their  process.  This  is  the  better  rule,  cer- 
tainly, so  long  as  anything  remains  to  be  done  by  those  courts,  or  any  of  their 
officers,  to  carry  into  effect  the  object  and  purposes  of  the  litigation  com- 
menced in  them. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  Francis  Lackner,  and  Mr.  Axel  Chytraus,  for  the 
appellants : 

Neither  the  judgment  of  the  Federal  court,  nor  the  execu- 
tion issued  thereon,  is  sought  to  be  set  aside.  All  that  is 
asked  is  to  have  the  sale  and  certificate  of  purchase  set  aside, 
on  the  ground  that  the  execution  debtor  had  no  interest  in 
the  property  at  the  date  of  the  judgment,  or  at  any  time 
since,  complainants  being  all  this  time  absolute  owners  of 
the  property. 

The  marshal  was  not,  by  the  writ,  directed  to  sell  this 
property,  or  any  other,  specifically.  He  sells  what  he  can 
find,  the  purchaser  not  becoming  a  party  to  the  proceedings 
as  in  a  judicial  sale.     Eohrer  on  Judicial  Sales,  sec.  28. 
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We  contest  only  with  the  execution  purchaser,  and  he  must 
take  care  of  himself.  He  takes  only  the  title  of  the  debtor. 
Eohrer  on  Judicial  Sales,  sec.  923. 

The  suit  in  the  Federal  court,  where  the  judgment  was 
rendered  and  execution  issued  against  Francis  A.  Sproehnle, 
being  ended,  that  court  is  through  with  the  matter.  The 
character  and  authority  of  its  officers  being  admitted,  it  will 
not  interfere,  although  the  title  conveyed  at  the  sale  by  its 
officers  is  subsequently  involved.     Day  v.  Gallup,  2  Wall.  97. 

Whenever  the  litigation  is  ended  or  the  possession  of  the 
officer  or  court  discharged,  other  courts  are  at  liberty  to  deal 
with  the  property  according  to  the  rights  of  the  parties  before 
them.  Buck  v.  Colhath,  3  Wall.  334.  See,  also,  Merchants' 
Bank  v.  Evans,  51  Mo.  335 ;  Bruce  v.  Leary,  55  id.  43. 

Mr.  JosiAH  H.  Bissell,  and  Mr.  James  E.  Mann,  for  the 
appellee : 

This  case  comes  strictly  within  the  principle  that  one  court 
will  not  interfere  with  the  officers,  process  or  proceedings  of 
another  court  of  concurrent  jurisdiction,  which  principle  is 
distinctly  affirmed  in  the  case  of  Logan  v.  Lucas,  59  111.  237. 
See  Munson  v.  Harroun,  34  111.  422. 

Persons  claiming  one  title  to  real  estate  can  not,  by  bill  in 
the  State  court,  prevent  the  sale  of  another  and  adverse  title 
by  the  marshal  of  the  United  States  court,  which  is  essen- 
tially what  is  sought  to  be  done  by  this  bill. 

The  cases  cited  from  Missouri  were  cases  in  which  the 
marshal  had  made  his  deeds,  and  have  no  application  here ; 
and  neither  does  that  of  Day  v.  Gallup,  2  Wall.  97.  In 
Buck  V.  Colhath,  3  Wall.  344,  the  plea  on  which  the  marshal 
relied  contained  no  denial  that  the  property  seized  was  the 
property  of  the  plaintiff,  nor  any  averment  that  it  was  the 
property  of  either  of  the  defendants  in  the  attachment  suit, 
nor  that  it  was  in  any  other  manner  subject  to  be  taken  under 
that  writ. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  appellants,  on  the  6th  of  April,  1883,  filed  in  the 
Superior  Court  of  Cook  county  the  present  bill,  by  which  it 
is  sought  to  remove  an  alleged  cloud  upon  the  title  of  lot  71, 
block  90,  school  section  addition  to  Chicago,  making  Henry 
S.  Dietrich,  the  appellee,  defendant  thereto.  The  bill  shows 
that  this  property  originally  belonged  to  Francis  A.  Sproehnle, 
the  late  husband  of  appellant,  Martina  Sproehnle ;  that  in 
1870  Mrs.  Sproehnle  filed  a  bill  in  the  Superior  Court  of  Cook 
county,  against  her  husband,  for  a  divorce ;  that  by  virtue 
of  the  decree  rendered  in  that  case  she  acquired  title  to  the 
property  in  question,  subject  to  certain  trusts,  not  necessary 
to  be  here  noticed,  and  that  she  and  her  co-complainants  are 
now,  by  virtue  of  said  decree,  the  legal  and  equitable  owners 
in  fee  of  said  premises ;  that  the  premises  in  question,  in 
July,  1882,  were  sold  by  the  United  States  marshal,  to  appel- 
lee, by  virtue  of  an  execution  issued  upon  a  judgment  in  favor 
of  one  James  K.  Murphy,  and  against  the  said  Francis  A. 
Sproehnle,  rendered  in  the  United  States  Circuit  Court  for 
the  Northern  District  of  Illinois,  at  its  December  term,  1873 ; 
that  the  marshal,  in  pursuance  of  said  sale,  issued  to  appellee 
a  certificate  thereof,  which  was  dulv  recorded  on  the  19th  of 
July,  1882;  that  appellee  claims  to  have  a  lien  on  the  prem- 
ises by  virtue  of  such  certificate,  and  threatens  to  have  exe- 
cuted and  delivered  to  him  a  marshal's  deed  for  said  premises 
when  the  time  for  redemption  expires ;  prayer  that  the  cer- 
tificate of  sale  be  set  aside  and  declared  void  as  against 
complainants,  and  a  cloud  upon  their  title,  and  that  the 
same  be  delivered  up  for  cancellation.  The  Superior  Court 
sustained  a  demurrer  to  the  bill,  and  the  complainants  elect- 
ing to  stand  by  the  bill,  the  court  entered  an  order  dismissing 
the  same,  which  order,  on  appeal  to  the  Appellate  Court  for 
the  First  District,  was  affirmed,  and  the  judgment  of  affirm- 
ance by  that  court  is  now  before  us  for  review. 
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In  Munson  v.  Harroun,  34  111.  422,  it  appeared  that  Mun- 
son,  as  deputy  marshal,  under  a  writ  of  fieri  facias  issued  out 
of  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  against  one  Wright,  seized  certain  goods 
claimed  to  belong  to  Harroun.  The  latter  thereupon  brought 
replevin  against  the  deputy  marshal  for  the  goods,  and  it  was 
held  the  action  would  not  lie, — not  because  the  execution 
against  Wright  afforded  the  officer  any  protection  in  seizing 
under  it  the  property  of  Harroun,  but  simply  to  avoid  com- 
plications that  would  almost  inevitably  arise  if  State  courts 
should,  for  any  reasons,  attempt  to  interfere  with  the  process 
of  the  Federal  courts.  In  such  cases  the  Federal  courts  are 
the  proper  tribunals  to  apply  to  for  redress  where  there  has 
been  an  abuse  of  their  process.  Such  is  certainly  the  better 
rule,  so  long  as  anything  remains  to  be  done  by  those  courts, 
or  any  of  their  officers,  to  carry  into  effect  the  object  and 
purposes  of  the  litigation  commenced  in  them. 

In  Logan  v.  Lucas  et  al.  59  111.  237,  "the  defendant  in  an 
execution  issued  upon  a  judgment  rendered  in  the  Circuit 
Court  of  the  United  States,  upon  a  bill  filed  in  a  State  court, 
sought  to  enjoin,  not  directly  the  plaintiff  in  the  judgment, 
or  the  United  States  officer  charged  with  the  execution,  but 
only  a  third  party,  who,  it  was  alleged,  caused  the  execution 
to  be  issued,  and  controlled  the  same,  and  asked  that  he 
might  be  restrained  from  any  further  action  in  respect  to  the 
execution  or  the  collection  of  the  judgment,  and  that  he  be 
required  to  command  the  officer  having  the  execution  to  take 
no  further  proceedings  under  it, "  and  it  was  held  this  was 
an  attempted  interference  with  the  execution  of  process  from 
the  United  States  court,  and  the  decree  below  dismissing  the 
bill  was  therefore  affirmed. 

So  far  as  the  ultimate  fruits  of  the  litigation  in  the  present 
case  are  concerned,  to  grant  the  relief  asked  would,  in  effect, 
be  to  defeat  the  whole  object  of  the  suit,  as  effectually  as  if 
the  United  States  marshal  had  been  enjoined  from  making 
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the  sale,  or  issuing  a  certificate  thereof  in  the  first  instance, 
which  all  will  concede  could  not  have  been  done.  It  is  a 
familiar  principle,  the  law  will  not  permit  a  thing  to  be  done 
by  indirection  which  it  would  not  sanction  if  done  directly. 

We  are  of  opinion  that  to  sustain  the  present  bill  would  be 
violative  of  the  general  principle  recognized  in  the  cases  above 
cited,  as  well  as  of  that  comity  which  exists  between  the  Fed- 
eral and  State  courts.  Entertaining  this  view,  it  follows  we 
can  not  do  otherwise  than  affirm  the  judgment  of  the  Appel- 
late Court,  which  is  accordingly  done. 

Judgnfent  affirmed. 


Timothy  Moshier 

V. 

John  E.  Frost  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Pakties — recovery  by  one  member  of  a  law  firm — for  services  not 
embraced  in  the  business  of  the  partnership.  Where  the  firm  business  of 
attorneys  at  law  only  extends  to  their  county,  and  one  of  such  firm  is  individ- 
ually retained  in  cases  out  of  such  county,  and  not  the  firni,  then,  on  the 
death  of  the  attorney  so  employed,  an  action  to  recover  for  his  services  will 
be  properly  brought  in  the  name  of  his  administrator;  and  when  an  attorney 
is  retained  before  forming  a  partnership,  and  his  partner  has  no  connection 
with  or  interest  in  the  management  of  the  litigation,  there  will  be  no  right  of 
action  on  such  retainer  to  the  firm. 

2.  Estoppel — by  party's  own  admissions  or  statements,  when  acted 
upon.  After  the  death  of  an  attorney  who  had  been  attending  to  legal  busi- 
ness for  a  party,  the  latter  refused  to  recognize  the  attorney's  partner  as 
having  any  interest  in  the  claim  for  services,  insisting  that  he  employed  the 
partner  who  had  died,  alone,  and  thereby  induced  the  administrators  of  the 
deceased  attornej''  to  sue  in  their  names  for  the  fees  due  for  such  services: 
Held,  that  in  such  suit  the  defendant  was  precluded  from  insisting  that  he 
retained  the  firm.  Parties  are  precluded  from  contradicting  their  solemn 
admissions  or  statements,  deliberately  made,  when  acted  on  by  others. 

3.  Evidence — entry  in  party's  own  books.  On  the  trial  of  a  suit  to 
recover  for  the  services  of  an  attorney  at  law,  brought  by  his  personal  repre^ 
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sentatives,  the  defendant  proved  by  a  witness  that  he,  the  witness,  paid  the 
attorney  his  fee  in  a  certain  suit,  brought  in  the  name  of  the  defendant.  The 
plaintitfs  then  introduced  in  evidence  an  entry  in  the  deceased  attorney's 
books,  in  his  handwriting,  showing  that  such  fee  was  paid  by  the  defendant: 
Held,  that  there  was  no  error  in  the  admission  of  such  entry,  as  it  tended  to 
contradict  the  witness'  statement  that  he  paid  the  fee. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Knox 
county ;  the  Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 

Messrs.  Sanford  &  Carney,  for  the  appellant : 

A  party  is  presumed  to  have  contracted  with  those  who,  at 
the  time  of  the  contracting,  were  openly  and  publicly  mem- 
bers of  the  firm.  Page  v.  Brant,  18  111.  37 ;  Story  on  Partner- 
ship, sec.  241;  1  Chitty's  Pleading,  9,  11,  12. 

A  person  suffering  his  name  to  be  used  in  business  is  to  be 
treated  as  a  partner,  whatever  may  be  the  agreement  between 
himself  and  the  other  co-partners.  Fisher  v.  Bowles,  20  111. 
396  ;  3  Kent's  Com.  52  ;  Collyer  on  Partnership,  75  ;  Stearns 
V.  Haven,  14  Vt.  540;   Guidon  v.  Robson,  2  Camp.  802. 

If  attorneys  who  are  co-partners  accept  a  retainer,  the  con- 
tract is  joint,  and  continues  to  the  end  of  the  suit.  Walker 
V.  Goodrich,  16  111.  341. 

For  a  demand  due  a  firm,  upon  the  death  of  one,  the  suit 
must  be  brought  in  the  name  of  the  survivor  or  survivors. 
1  Chitty's  Pleading,  19 ;  Peters  v.  Davis,  7  Mass.  257. 

There  is  no  estoppel,  because  there  is  no  element  of  fraud, 
and  there  was  no  misrepresentation  of  the  facts.  Davidson 
v.  Young  et  al.  38  111.  152 ;  The  People  v.  Brown,  67  id.  435 ; 
Powell  et  al.  v.  Rogers,  105  id.  318;  Bigelow  on  Estoppel, 
480,  p.  60;  Mills  v.  Graves,  38  111.  455. 

Messrs.  Williams  &  Lawrence,  for  the  appellees : 

Tunnicliffe,  as  to  all  matters  outside  of  Knox  county,  was 
not  an  actual  but  only  a  nominal  partner.  Moshier  was  so 
notified  while  the  services  were  being  performed.     This  being 
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SO,  Frost  might  have  sued  for  his  services  in  his  name,  alone. 
1  Saunders'  Pleading,  p.  18,  sec.  16. 

A  mere  nominal  partner,  having  no  interest  in  the  firm, 
need  not  be  joined.  2  Saunders'  Pleading,  (2d  Am.  ed.)  sec. 
701 ;  1  Chitty's  Pleading,  12 ;  Gow  on  Partnership,  (3d  Am. 
ed.)  128,  sec.  129 ;  2  Greenleaf  on  Evidence,  sec.  478 ;  Story 
on  Partnership,  (5th  ed.)  sec.  241 ;  Collyer  on  Partnership, 
(2d  Am.  ed.)  sec.  394,  or  sec.  662  of  Perkins'  ed. 

The  entries  in  Frost's  book,  being  in  his  handwriting,  were 
most  clearly  admissible.     1  Greenleaf  on  Evidence,  sec.  147. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Knox  cir- 
cuit court,  by  the  representatives  of  T.  G.  Frost,  deceased, 
against  Timothy  Moshier.  The  declaration  contained  but 
one  count,  being  a  common  count  for  work  and  labor,  and  for 
services  rendered.  To  it  was  filed  the  plea  of  the  general 
issue.  A  trial  was  had  by  the  court  and  a  jury,  resulting 
in  a  verdict  in  favor  of  plaintiff,  for  $1100.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  was  rendered  for  that 
amount.  Defendant  appealed  to  the  Appellate  Court  for  the 
Second  District,  where  the  judgment  of  the  circuit  court  was 
affirmed,  and  he  appeals  to  this  court  and  asks  a  reversal. 

The  facts  have  been  conclusively  found  by  the  lower  courts. 
It  was  insisted  that  the  retainer  for  a  part  of  the  services  was 
with  the  firm  of  Frost  &  Tunnicliffe,  and  the  survivor  should 
sue  in  his  own  name.  To  this  claim  it  is  answered  that  the 
firm  only  extended  to  Knox  county,  whilst  the  services  were 
rendered  in  the  courts  of  other  counties.  This  is  a  question 
of  fact,  and  the  jury  found  for  appellees,  and  the  Appellate 
Court,  by  affirming  the  judgment,  found  the  facts  the  same 
way. 

Appellant  claimed  that  the  services  rendered  by  Frost,  after 
he  moved  to  Chicago  and  formed  a  partnership  with  Miller, 
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were  by  that  firm,  and  the  latter  could  alone  sue  as  surviving 
partner.  On  the  other  side,  it  was  contended  that  Frost  was 
retained  before  he  went  to  Chicago,  and  that  Miller  had  no 
connection  with  or  interest  in  the  management  of  the  litiga- 
tion,— that  appellant  only  retained  Frost,  and  did  not  know 
Miller  in  the  transaction.  On  this  issue  the  jury  heard  the 
evidence,  and  found  for  appellees,  and  the  Appellate  Court 
found  the  same  way  by  affirming  the  judgment.  That  court, 
in  fact,  has  found  all  the  controverted  facts  for  appellees. 

There  is  some  complaint  made  of  the  instructions  given  for 
appellees,  on  the  trial  in  the  circuit  court.  The  fifth  and 
sixth  of  appellees'  instructions  are  criticised.  They  inform 
the  jury  that  if  they  believe,  from  the  evidence,  that  after 
Frost's  death  appellant  refused  to  recognize  Miller  as  having 
any  interest  in  the  claim,  and  insisted  that  he  employed 
Frost  alone,  he  was  thereby  precluded  from  insisting  that  he 
retained  the  firm.  In  this  we  perceive  no  error.  Parties  are 
precluded  from  contradicting  their  solemn  admissions  or  state- 
ments, deliberately  made.  The  law  will  not  permit  a  party 
to  make  statements  that  induce  the  other  party  to  act  upon 
them  as  true,  and  then  prove  his  statements  were  untrue. 
Here,  by  his  statements,  he  induced  Frost's  representatives 
to  sue  in  their  names,  and  now  he  insists  that  he  may  con- 
tradict his  statements,  and  defeat  a  recoverv. 

It  is  urged  that  the  court  erred  in  permitting  appellees  to 
read  in  evidence  entries  in  Frost's  books.  We  are  unable  to 
perceive  that  there  was  any  error  in  this.  Claycomb  had 
testified  he  paid  Frost  his  fee  in  the  case  of  MosJiler  v.  Clay- 
comh  et  al.,  and  the  entry  in  Frost's  books,  read  in  evidence, 
showed  that  it  was  paid  by  Moshier.  The  entry  was  proper 
evidence,  as  tending  to  contradict  Claycomb's  statement  that 
he  had  paid  the  fee  to  Frost. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 

Appellate  Court  is  affirmed. 

Judgment  affirmed. 
14—110  III. 
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Harvey  A.  Ferbrache  et  aL 

V. 

Peter  A.  Ferbrache. 

Filed  at  Ottawa  May  19,  1884. 

1.  Witness — competency — as  against  persons  defending  as  heirs.  A 
mother  who  has  made  a  warranty  deed  for  a  tract  of  land  to  her  son,  is  not  a 
competent  witness  for  such  son  on  a  bill  by  him  against  the  heirs  of  another 
son,  to  set  aside  a  prior  deed  made  by  her  to  the  deceased  son,  as  a  cloud 
upon  the  title  of  the  complainant,  in  respect  to  facts  which  occurred  in  the 
lifetime  of  the  deceased  son,  she  having  a  direct  interest  in  the  result  of  the 
litigation.     Nor  is  the  complainant  competent. 

2.  Waeeantt  of  title — whether  a  protection  as  against  subsequent 
acts  of  grantee.  Where  the  owner  of  a  tract  of  land  has  made  two  warranty 
deeds  for  the  same,  to  different  persons,  the  first  of  which  is  attacked  and 
sought  to  be  avoided  by  the  second  grantee  on  the  ground  that  the  first 
grantee  had  rescinded  the  contract,  or  reconveyed  whatever  interest  he  had, 
the  grantor's  interest  is  not  equally  balanced,  for  the  reason  that  the  cove- 
nants in  the  prior  deed  would  not  extend  to  a  consequence  of  any  act  of  the 
prior  grantee,  and  embrace  the  case  of  any  future  defect  of  title  in  him, 
caused  by  a  subsequent  convej^ance  of  the  land  made  by  himself. 

3.  Statute  of  Fkauds — verbal  contract  to  convey  land — part  perform- 
ance. By  the  Statute  of  Frauds  all  contracts  for  the  transfer  of  title  to  land 
must  be  in  writing,  and  to  take  a  case  out  of  the  statute  on  the  ground  of 
part  performance,  it  is  indispensable  that  the  contract  shall  he  established  by 
competent  proofs  to  be  clear,  definite  and  unequivocal  in  all  its  terms,  and 
that  possession  shall  have  been  taken  of  the  land  under  the  contract,  and  pay- 
ment of  the  purchase  money  made. 

4.  Where  the  evidence,  on  a  bill  to  enforce  a  verbal  contract  for  the  trans- 
fer of  land,  is  of  a  loose  and  vague  character,  lacking  in  definiteness  as  to 
the  interest  surrendered, — whether  a  voluntary  gift  or  not,  and  what  were  the 
terms, — and  it  is  not  shown  that  any  consideration  has  been  paid,  or  there 
was  any  to  be  paid,  the  contract  will  not  be  specifically  enforced. 

5.  Limitation — as  to  who  may  acquire  an  adverse  title.  Where  a  per- 
son having  title  to  land  leaves  another  in  possession  under  him,  the  person 
so  left  in  possession  can  not,  while  holding  possession  under  the  owner, 
acquire  an  adverse  title  against  him  or  his  heirs  by  reason  of  his  actual  pos- 
session and  payment  of  taxes,  under  the  Limitation  law. 

Writ  of  Error  to  the  Circuit  Court  of  Stark  county ;  the 
Hon.  N.  M.  Laws,  Judge,  presiding. 
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On  the  2d  day  of  September,  1855,  one  Peter  Ferbrache 
died  intestate,  seized  of  the  land  in  controversy  in  this  case, — 
a  certain  described  sixty  acres  of  land  in  Stark  county, — 
leaving  surviving  him  his  widow,  Elizabeth  Ferbrache,  and 
several  children,  his  heirs  at  law.  Soon  afterward,  Peter  A. 
Ferbrache,  one  of  said  children  and  heirs,  filed  a  petition  for 
partition  and  assignment  of  dower  as  to  said  land,  and  other 
lands  of  which  his  father  died  seized,  which  resulted  in  the 
assignment  of  the  said  sixty  acres  of  land  to  the  widow, 
Elizabeth  Ferbrache,  as  her  dower,  and  an  order  of  sale  of 
all  the  lands,  including  the  reversion  of  said  sixty  acres  so 
assigned  as  dower.  Upon  sale  being  made,  the  widow  became 
the  purchaser  of  the  reversion  of  said  sixty  acres,  and  a  com- 
missioner's deed  was  made  to  her-  for  the  same.  The  widow 
thenceforward  continued  to  occupy  the  land  until  the  3d  day 
of  November,  1856,  when  she  made  a  warranty  deed  of  the 
same  to  her  son  Daniel  D.  Ferbrache.  Upon  receipt  of  this 
deed,  Daniel  D.  went  into  possession  of  the  land,  and  for 
some  time  lived  in  the  same  house  upon  it  with  his  mother, 
the  said  Elizabeth.  In  the  course  of  about  a  year,  however, 
he  removed  some  five  miles  distant,  to  a  farm  at  Lawn  Kidge, 
in  Peoria  county,  leaving  his  mother  in  the  possession  and 
occupancy  of  the  land. 

In  the  year  1865  or  1866  said  Daniel  D.  Ferbrache  died, 
leaving  surviving  him  five  minor  children,  his  heirs  at  law. 
Some  time  in  the  year  1866,  the  administrator  of  the  estate 
of  Daniel  D.  Ferbrache,  and  guardian  of  some  of  his  chil- 
dren, finding  among  his  papers  the  unrecorded  deed  of  Eliza- 
beth Ferbrache  to  said  Daniel  D.,  caused  the  same  to  be 
duly  recorded  in  the  recorder's  office  of  Stark  county.  On 
the  9th  day  of  January,  1874,  the  said  Elizabeth  Ferbrache 
made  a  warranty  deed  of  the  same  land  to  her  son  Peter  A. 
Ferbrache,  who  then  resided  in  El  Paso,  Woodford  county. 
Said  Elizabeth  continued  to  reside  upon  the  land  wdth  her 
son  Peter  A.,  up  to  the  time  of  her  death,  which  occurred 
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in  the  month  of  January,  1875,  it  being  the  consideration 
of  her  deed  to  Peter  A.  that  he  should  support  her  during 
her  life. 

On  the  11th  day  of  April,  1874:,  said  Peter  A.  Ferbrache 
filed  his  bill  in  chancery  against  the  minor  heirs  of  Daniel 
D.  Ferbrache,  to  remove  the  said  deed  of  Elizabeth  Ferbrache 
to  Daniel  D.,  as  a  cloud  upon  the  title  Peter  A.  had  derived 
from  said  Elizabeth  through  her  deed  to  him  of  January  9, 
1874.  In  this  bill  Peter  A.  alleges  that  some  time  in  the 
year  1856  or  1857,  said  Elizabeth,  being  then  the  owner  of 
the  land  in  fee,  made  a  contract  selling  the  same  to  Daniel 
D.,  upon  a  credit,  for  the  sum  of  $2000,  and  made  him  the 
deed  aforesaid ;  that  Daniel  D.  gave  to  said  Elizabeth  his 
promissory  notes  for  $2000,  in  payment  of  the  purchase 
money ;  that  Daniel  D.  went  into  possession  of  the  land 
under  the  deed,  and  held  possession  under  the  same  for  about 
one  year ;  that  then  said  Elizabeth  and  Daniel  D.  entered 
into  another  contract,  by  which  it  was  agreed  that  said  con- 
tract of  bargain  and  sale  of  the  land  should  be  rescinded, 
and  that  Daniel  D.  should  surrender  the  land,  and  that  she 
should  cancel  and  return  to  him  his  notes  for  the  purchase 
money ;  that  she  surrendered  the  notes,  and  he  surrendered 
the  land  and  the  deed,  and  then  the  deed  and  notes  were 
destroyed.  By  an  amendment  to  the  bill  it  is  alleged  that 
the  deed  was  not  destroyed,  but  by  some  mistake,  accident 
or  other  means  the  same  was  left  still  in  existence,  and  was 
found  among  the  papers  of  Daniel  D.  after  his  death,  and 
caused  to  be  recorded  by  his  administrator. 

The  heirs  of  Daniel  D.,  in  their  answer,  deny  any  such 
contract  of  rescission.  They  also  set  up  the  Statute  of 
Frauds  in  their  defence.  They  also  allege  that  at  the  time 
Daniel  D.  left  the  land  and  went  to  Lawn  Eidge  there  was 
an  agreement  between  him  and  his  mother  that  she  was  to 
have  the  land  rent  free  during  her  life,  after  which  he  was 
to  resume  possession  under  his  deed.     They  also  filed  their 


1SS4.]       Ferbrache  et  al.  v.  Ferbrache.         213 

Statement  of  the  case. 

cross-bill,  setting  up  Daniel  D.'s  ownership  of  the  land;  that 
some  time  in  1856  or  1857  he  delivered  up  possession  thereof 
to  his  mother,  Elizabeth,  with  the  understanding  that  she 
should  occupy  the  same,  taking  the  rents  and  profits,  and 
paying  the  taxes  thereon,  during  her  life,  and  at  her  death 
Daniel  D.  should  become  repossessed  of  the  same,  and  pray- 
ing that  the  possession  of  the  premises  be  decreed  to  them, 
and  that  Peter  A.  account  for  the  rents  and  profits  from  the 
time  of  the  death  of  said  Elizabeth,  and  that  his  deed  be 
declared  a  cloud  upon  their  title.  July  30,  1875,  Elizabeth 
N.  Schenck,  and  the  other  heirs  of  Peter  Ferbrache,  deceased, 
filed  their  original  bill  against  Peter  A.  Ferbrache  and  the 
heirs  of  Daniel  D.  Ferbrache,  alleging  that  said  commis- 
sioner's deed  to  Elizabeth  Ferbrache  had  been  rescinded,  and 
vested  no  equitable  title,  and  that  it  misdescribed  the  prop- 
-«rty,  so  that  no  legal  title  was  ever  vested  by  it ;  that  the 
deed  of  Elizabeth  Ferbrache  to  Daniel  D.  Ferbrache  had 
been  abandoned  and  rescinded,  and  that  the  deed  of  Elizabeth 
Ferbrache  to  Peter  A.  Ferbrache  was  fraudulent  and  void, 
wherefore  the  equitable  title  of  the  land  was  still  in  the  heirs 
of  Peter  Ferbrache,  deceased,  and  prayed  that  said  convey- 
ances be  set  aside  as  clouds  on  their  title.  Answers  and 
cross-bill  were  filed. 

This  case  was,  by  a  consent  order,  consolidated,  for  the 
purposes  of  trial,  with  the  cause  first  named,  with  a  stipula- 
tion that  evidence  taken  in  either  case  be  also  read  in  the 
other,  so  far  as  material  and  competent,  and  both  causes 
were  tried  together.  The  court  beloAV  found  that  the  equities 
were  with  Peter  A.  Ferbrache,  and  decreed  that  the  deed 
from  Elizabeth  Ferbrache  to  Daniel  D.  Ferbrache  be  set 
aside  as  a  cloud  upon  the  title  of  Peter  A.,  and  all  of  said 
bills  and  cross-bills  impeaching  his  title  were  dismissed. 
The  heirs  of  Daniel  D.  Ferbrache  alone  sued  out  this  writ 
of  error. 
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Mr.  John  Muckle,  for  the  plaintiffs  in  error : 

The  grounds  of  relief  set  out  in  the  bill  are  within  the  Stat- 
ute of  Frauds,  and  can  not  be  established  by  parol  evidence. 

Where  an  estate  has  passed  by  deed,  its  cancellation  or 
destruction  will  not  divest  the  title  from  the  grantee  and  re- 
invest the  same  in  the  grantor.  2  Blackstone's  Com.  309, 
note  by  Chitty,  and  note  by  Sharswood ;  Chipman  v.  Whitle- 
more,  23  Pick.  231 ;  Morgan  v.  Elam,  4  Yerg.  375 ;  SJmtt  v. 
Large,  6  Barb.  373 ;  Raynor  v.  Wilson,  6  Hill,  469  ;  Mallory 
V.  Stoddard,  6  Ala.  801 ;  Jordan  v.  Pollock,  14  Ga.  145. 

The  bill  is  without  equity,  unless  tortured  into  a  bill  for 
specific  performance.  Then  the  Statute  of  Frauds  applies, 
and  it  is  indispensable,  to  avoid  the  statute,  that  the  contract 
shall  be  established  by  competent  proofs  to  be  clear,  definite 
and  unequivocal  in  all  its  terms,  etc.  Worth  v.  Worth,  84 
111.  442 ;  Langston  v.  Bates,  id.  524 ;  Pickerell  v.  Morss,  97 
id.  220;  Padfield\.  Padfield,  92  id.  198. 

Before  a  party  can  maintain  a  bill  to  remove  a  cloud  from 
his  title  to  land,  he  must  show  a  title,  either  legal  or  equita- 
ble. Hopkins  Y.  Granger,  52  111.  504;  West\.  Schnehly,  54 
id.  523  ;  Emery  v.  Cochran,  82  id.  65. 

The  complainant  was  not  a  competent  witness  in  his  own 
behalf,  and  Elizabeth  Ferbrache,  as  to  matters  which  oc- 
curred in  the  lifetime  of  Daniel  D.  Ferbrache,  was  incompe- 
tent, as  she  was  testifying  in  her  own  interest.  Boynton  v. 
Phelps,  52  111.  210;  McCann  v.  Atherton,  106  id.  31;  Alex- 
ander V.  Hoffman,  70  id.  114;  Richardson  v.  Hadsell,  106  id. 
476  ;  Hurlhut  v.  Meeker,  104  id.  541. 

The  second  section  of  the  act  relating  to  evidence  also  ex- 
cludes Elizabeth  Schenck,  Judith  Joh  and  Susannah  Jones, 
they  being  both  parties  to  the  suit  and  parties  in  interest. 

Messrs.  Hopkins  &  Hammond,  for  the  defendant  in  error: 

Where  a  grantee  and  grantor,  in  ignorance  of  the  law, 
attempt,  hona  Jide,  to  reconvey  land  by  destroying  an  unre- 
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corded  deed,  it  is  held  that  the  equitable  title  passes,  and  a 
conveyance  may  be  had,  and  such  case  is  not  within  the 
Statute  of  Frauds.  Dumviddie  v.  Bell  et  al.  95  111.  360 ; 
Bright  v.  Bright,  41  id.  97 ;  Kurtz  et  al.  v.  Hihner  et  al.  55 
id.  514;  Langston  v.  Bates,  84  id.  524;  BohanaiiY.  Bohanan, 
96  id.  591 ;  McDowell  v.  Lucas,  97  id.  489. 

When  Elizabeth  Ferbrache  conveyed  to  Peter  A.,  she  had 
a  perfect  title,  under  both  the  fourth  and  sixth  sections  of  the 
Limitation  act.  Mrs.  Ferbrache  had  no  legal  interest  in  the 
question  which  of  two  warranty  deeds  should  prevail,  for  she 
was  equally  liable  on  the  covenants  of  each  of  them. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

Before  the  death  of  Elizabeth  Ferbrache,  Peter  A.  Fer- 
brache caused  her  deposition  to  be  taken  in  support  of  his 
bill.  We  do  not  regard  this  deposition,  so  far  as  it  respects 
facts  which  occurred  in  the  lifetime  of  Daniel  D.  Ferbrache, 
as  competent  testimony  against  his  heirs.  The  provision  of 
the  statute  is,  that  no  party  to  any  civil  action,  or  person 
directly  interested  in  the  event  thereof,  shall  be  allowed  to 
testify  therein  of  his  own  motion,  or  in  his  own  behalf,  when 
any  adverse  party  sues  or  defends  as  heir  of  any  deceased 
person,  unless  called  by  such  adverse  party,  except  in  certain 
specified  cases,  the  only  one  of  which  affecting  this  case  is, 
that  such  party  or  interested  person  may  testify  to  facts 
occurring  after  the  death  of  such  deceased  person  whose 
heir  so  sues  or  defends.  (Eev.  Stat.  1874,  p.  488,  sec.  2.) 
EHzabeth  Ferbrache  was-  directly  interested  in  the  event  of 
the  suit,  by  reason  of  her  warranty  deed  of  the  land  to  Peter 
A.  Ferbrache.  If  he  succeeds  in  this  suit,  her  covenants  of 
warranty  are  satisfied.  If  he  does  not  succeed,  she  is  liable 
upon  such  covenants, — hence  her  direct  interest  in  the  event 
of  the  suit,  and  the  incompetency  of  her  testimony  against 
the  plaintiffs  in  error.     Plain  v.  Roth,  107  111.  589. 
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We  perceive  no  force  in  the  position  taken  that  plaintiffs 
in  error  are  not  brought  within  the  provision  of  the  statute, 
simply  by  the  fact,  that  their  title  came  to  them  by  descent 
from  their  father,  as  he  took  by  purchase,  and  that  if  any 
title  descended  to  them  it  was  a  title  by  purchase.  IV  mat- 
ters not  in  what  mode  the  title  of  the  ancestor  came  to  liim. 
The  undoubted  title  to  the  land,  which  once  was  in  Daniel 
D.  Ferbrache,  is  claimed  to  have  been  afterward  parted  with 
by  him.  Plaintiffs  in  error  deny  that  the  title  ever  was  so 
parted  with,  and  insist  that  the  land  descended  to  them  from 
said  Daniel  D.,  and  in  the  capacity  of  heirs  to  him  they  claim 
the  land  and  defend  the  suit,  and  so  come  precisely  within 
this  statute  provision. 

The  assertion  that  Elizabeth  Ferbrache  had  no  legal  inter- 
est in  the  question  which  one  of  her  two  warranty  deeds  to 
Daniel  D.  and  Peter  A.,  respectively,  should  prevail  against 
the  other,  because  she  was  equally  liable  on  the  covenants 
of  each  of  them,  is  obviously  untrue.  The  covenants  in  her 
deed  to  Daniel  D.  clearly  would  not  extend  to  a  consequence 
of  any  after  act  of  his,  and  embrace  the  case  of  any  future 
defect  of  title  in  him,  caused  from  a  subsequent  conveyance 
of  the  land  made  by  himself. 

Peter  A.  Ferbrache  being  a  party  to  the  suit,  his  testimony 
is  alike  incompetent,  under  the  statute.  There  remains, 
then,  in  support  of  the  allegation  of  the  bill  of  a  rescission 
of  the  sale  to  Daniel  D.  Ferbrache,  but  the  testimony  of  the 
two  daughters  of  Daniel  D., — Elizabeth  Schenck  and  Judith 
Joh,  and  their  husbands,  John  Schenck  and  David  Joh,  as 
to  declarations  made  by  Daniel  D.'  His  declarations,  testi- 
fied to  by  these  witnesses,  may  be  summarized  about  as  fol- 
lows :  Elizabeth  N.  Schenck ;  "He  (Daniel  D.)  said  he  had 
given  it  (the  land)  up  to  keep  peace,  and  that  mother  was  to 
keep  it."  John  Schenck:  "He  said  he  gave  it  up  on  con- 
dition that  she  (mother)  would  hold  it  while  she  lived." 
Judith  Joh :    "He  told  me  he  had  given  it  up  to  her  (mother) 
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on  her  promise  never  to  sell  it."  David  Joh:  "He  told  us  he 
had  given  it  up  with  the  understanding  she  should  keep  it." 

There  are  some  corroborating  facts,  as,  that  Daniel  D.  left 
the  land,  leaving  his  mother  upon  it,  and  went  on  a  farm  at 
Lawn  Eidge,  and  subsequently  paid  no  taxes  on  the  land, 
nor,  so  far  as  appears,  exercised  any  act  of  ownership  over 
it ;  that  during  his  lifetime  (nine  or  ten  years)  he  never  put 
his  deed  upon  record,  and  several  ye^irs  afterward,  when 
Mrs.  Ferbrache  agreed  to  deed  ten  acres  of  the  land  to  Peter 
A.  Ferbrache,  Daniel  D.  got  up  a  remonstrance,  with  the 
other  heirs,  to  dissuade  and  prevent  her  from  deeding  it. 
On  this  occasion  he  did  not  claim  the  land  himself,  but  com- 
plained that  it  was  contrary  to  the  arrangement  he  had  made 
with  his  mother.  And  Mrs.  Ferbrache  made  improvements 
upon  the  land  to  the  amount  of  some  $460.  There  is  in  the 
case  the  testimony  of  Solomon  Ferbrache,  who  was  living  in 
the  family  at  the  time  of  Daniel  D.  leaving  the  place  and 
going  to  Lawn  Eidge,  that  Daniel  D.  said  on  that  occasion 
"he  would  move  up  to  his  farm  on  Lawn  Eidge,  and  let  his 
mother  have  the  home  place  her  lifetime ;  this  was  the  sub- 
stance of  the  agreement  between  them,  to  the  best  of  my 
recollection. "  This  witness  appears  at  that  time  to  have  been 
but  about  fourteen  years  of  age,  and  there  may  be  other  cir- 
cumstances which  detract  from  his  credibility.  The  corrobo- 
rating facts  do  not  point  necessarily  to  a  rescission  of  the 
sale  which  had  been  made  by  Daniel  D.  to  his  mother,  but 
would  agree  very  well  with  the  theory  that  he  had  given  up 
the  place  to  his  mother  for  her  life. 

We  are  of  opinion  that  the  evidence  comes  short  of  sus- 
taining the  allegations  of  the  bill.  It  is  of  a  loose  and  vague 
character,  and  lacks  in  definiteness  as  to  what  was  the  in- 
terest surrendered, — whether  a  voluntary  gift,  or  not,  and 
what  were  the  terms.  Whatever  may  have  been  the  arrange- 
ment with  the  mother,  shown  by  the  evidence,  it  appears  to 
have  been  attended  with  conditions  which  would  make  it  in- 
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compatible  with  the  deed  which  was  made  to  Peter  A.  Fer- 
brache. The  bill  can  be  viewed  in  no  more  favorable  light 
than  as  essentially  one  to  enforce  an  oral  contract  for  the 
conveyance  of  land.  By  the  Statute  of  Frauds  all  such  con- 
tracts must  be  in  writing.  To  take  a  case  out  of  the  statute 
on  the  ground  of  part  performance  of  the  contract,  it  is  indis- 
pensable that  the  contract  shall  be  established  by  competent 
proofs  to  be  clear,  definite  and  unequivocal  in  all  its  terms, 
[Worth  V.  Worth,  84  111.  442,  Bohanan  v.  Bohanan,  96  id.  591, 
2  Story's  Eq.  Jur.  sec.  764,)  that  possession  shall  have  been 
taken  of  the  land  under  the  contract,  and  payment  of  the  pur- 
chase money  made.  It  does  not  appear  here  that  there  was 
any  consideration  paid,  or  to  be  paid,  and  there  is  not  that 
clearness  and  satisfactoriness  of  proof  which  is  required  in 
order  for  the  enforcement  of  a  verbal  contract  in  respect  to 
land. 

The  attempt  to  make  title  in  Mrs.  Ferbrache  under  the  Stat- 
ute of  Limitations,  by  seven  years'  possession  and  payment 
of  taxes,  manifestly  fails.  She  was  in  the  possession  of  the 
premises  under  Daniel  D.  Ferbrache,  as  we  find,  and  was  left 
by  him  in  such  possession  under  him.  While  holding  such 
possession  under  him  she  could  acquire  no  adverse  title  against 
him  by  reason  of  her  actual  possession  and  payment  of  taxes. 

Our  conclusion  is,  that  the  court  below  erred  in  its  finding 
in  favor  of  Peter  A.  Ferbrache  and  decree  of  relief  to  him, 
and  also  in  refusing  the  relief  prayed  for  in  the  cross-bill  of 
plaintiffs  in  error,  and  in  dismissing  the  same.  Lloyd  v. 
Karnes,  45  111.  62. 

The  decree  in  the  case  of  Peter  A.  Ferbrache  against  the 

heirs  of  Daniel  D.  Ferbrache  will  be  reversed,  and  the  cause 

remanded  for  further  proceedings  in  conformity  with  this 

opinion.  -p.  , 

^  Decree  reversed, 

Mr.  Justice  Scott  was  not  present  at  the  consideration  of 
this  case,  and  took  no  part  in  its  decision. 
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The  City  of  Bloomington 

V. 

Laura  Shrock. 

Filed  at  Springfield  June  11,  1884. 

1.  'Evidence — medical  and  other  scientific  books — whether  admissible 
in  evidence  before  a  jury.  The  weight  of  current  authority  is  decidedly 
against  the  admission  of  scientific  books  in  evidence  before  a  jury,  and 
against  allowing  them  to  be  read  from  to  contradict  an  expert,  generally. 
When,  however,  an  expert  assumes  to  base  his  opinion  upon  the  work  of  a 
particular  author,  that  work  may  be  read  in  evidence  to  contradict  him. 

2.  Where  a  witness  was  examined  as  an  expert,  and  gave  evidence  tending 
to  prove  that  a  party  had  been  guilty  of  negligence  after  a  fall,  in  omitting 
proper  care  to  avoid  an  abortion,  but  did  not  quote  from  or  make  any  refer- 
ence to  any  medical  books  on  the  subject,  the  court  allowed  counsel,  on 
cross-examination,  to  ask  him  if  he  was  acquainted  with  Playfair,  and  Bed- 
ford, (treatises  on  midwifery-, )  and  upon  his  responding  in  the  affirmative, 
and  that  they  were  standard  authorities  on  such  questions,  the  court  allowed 
counsel  to  read  at  length  from  each  of  those  authors,  consecutively,  and 
then  inquire  of  the  witness  whether  he  agreed  with  the  authors  as  to  the 
parts  so  read:  Held,  that  it  was  error  to  allow  the  reading  from  the  books 
and  the  questions  to  be  propounded  to  the  witness  as  to  his  agreeing  with 
the  authors. 

3.  Since  medical  or  other  scientific  books  are  not  admissible  as  original 
evidence,  it  follows  thej'are  not  admissible  on  cross-examination,  when  their 
introduction  is  not  for  the  direct  contradiction  of  something  asserted  by  the 
witness,  but  simply  to  prove  a  different  theory. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Mr.  John  T.  Lillard,  for  the  appellant : 

The  court  below  was  probably  misled  by  a  false  interpre- 
tation of  the  rulings  in  Chicago  Mutual  Life  Ins.  Co.  v.  Ellis, 
89  111.  516,  where  a  doctor  had  stated  that  he  had  read  text 
books  that  he  might  be  able  to  state  why  he  diagnosed  the 
case  as  delirium  tremens.    It  was  for  that  reason  held  that  his 
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knowledge  of  the  question  and  of  the  books  might  be  tested 
by  propounding  questions  to  him  from  the  book.  Here  the 
appellant  elicited  nothing  from  the  books.  The  course  pur- 
sued in  this  case  is  not  answered  by  the  decision  in  89  111. 
516,  supra,  for  there  the  doctor  had,  in  chief,  professed  a 
knowledge  and  familiarity  with  the  books,  and  he  was,  of 
course,  open  to  a  cross-examination  on  the  books ;  and  as  to 
the  jury,  it  is  almost  everywhere  admitted  they  are  not  to  be 
enlightened  by  the  reading  of  medical  works.  Washhurn  v. 
Cuddihy,  8  Gray,  430 ;  Commomvealth  v.  Wilson,  1  id.  338 ; 
People  V.  Hall,  48  Mich.  482;  Gale  v.  Rector,  5  Bradw.  481; 
Marshall  v.  Drown,  50  Mich.  148 ;  Commonwealth  v.  Starte- 
vant,  117  Mass.  122.  And  see  Eogers  on  Expert  Testimony, 
sees.  181,  182,  in  the  notes  of  which  are  cited  the  above 
mentioned  and  many  other  cases. 

Messrs.  Fifer  &  Phillips,  for  the  appellee : 

It  is  proper  to  read  from  standard  medical  works  in  cross- 
examining  medical  experts.  (Connecticut  Mutual  Life  Ins. 
Co.  V.  Ellis,  89  111.  516.)  The  books  were  not  given  in  evi- 
dence. 

The  case  of  Marshall  v.  Brown,  50  Mich.  148,  holds  that 
medical  books  are  not  admissible  in  evidence,  and  in  that 
case  the  book  was  sought  to  be,  in  effect,  introduced  in  evi- 
dence under  the  guise  of  asking  the  witness  to  approve  cer- 
tain passages  read  from  it.  We  did  no  such  thing  in  the 
case  at  bar.  We  simply  tested  the  witness,  sifted  his  scien- 
tific pretensions,  and  elicited  the  truth.  There  are  many 
courts  which  hold  that  standard  medical  books  may  be  read 
in  evidence.  Other  courts  hold  the  contrary.  Between  the 
two  your  honors  have  taken  a  ground  promotive,  we  think, 
of  justice,  which  ought  by  all  means  to  be  maintained,  and 
it  is  hoped  that  the  doctrine  will  be  enlarged  rather  than 
restricted. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  neghgence,  by  appellee, 
against  appellant.  Appellee,  a  married  woman,  was  violently 
thrown  down  while  walking  along  a  sidewalk  adjacent  to  one 
of  appellant's  streets,  by  reason  of  a  defect  in  the  sidewalk, 
and  thereby  received  injuries  which,  she  claimed,  resulted  in 
causing  her  to  have  an  abortion.  It  was  contended  by  appel- 
lant, upon  the  trial,  that  she  was  guilty  of  such  contributory 
negligence  as  to  bar  her  right  to  recover,  in  omitting  proper 
care  and  caution  to  avoid  the  abortion, — and  this  was  the 
most  important  question  upon  the  trial,  although  there  were 
other  questions  of  minor  consideration  contested. 

Dr.  Luce  was  called  and  examined  as  a  witness  on  behalf 
of  appellant,  as  an  expert,  and  gave  evidence  tending  to  prove 
that  appellee  was  guilty  of  negligence  in  the  respect  contended 
by  appellant.  He  quoted  from  and  made  reference  to  no 
book ;  but  upon  his  cross-examination,  counsel  for  appellee 
inquired  of  him  whether  he  was  acquainted  with  "Playfair, " 
and  "Bedford,"  (treatises  on  midwifery,)  and  upon  his  re- 
sponding in  the  affirmative,  and  that  they  were  standard 
authorities  on  questions  of  this  character,  counsel  proceeded 
to  read  at  length  from  each  of  these  authors,  consecutively, 
and  then  inquired  of  the  witness  whether  he  agreed  with  the 
authors  as  to  the  parts  so  read.  This  was  objected  to  by  the 
counsel  for  appellant,  but  allowed  by  the  court,  and  the  wit- 
ness was  required  to  make  answer. 

The  weight  of  current  authority  is  decidedly  against  the 
admission  of  scientific  books  in  evidence  before  a  jury,  al- 
though in  some  States  they  are  admissible.  (1  Greenleaf  on 
Evidence,  sec.  440,  and  note ;  Wharton  on  Evidence,  sec. 
665;  Eogers  on  Expert  Testimony,  sees.  168,  169,  et  seq., 
and  cases  cited  in  notes.)  And  the  weight  of  current  author- 
ity is,  also,  against  allowing  such  treatises  to  be  read  from, 
to  contradict  an  expert,  generally.     (See  authorities  supra, 
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and  Coiiwwnwealth  v.  Sturtevant,  117  Mass.  122;  Dacis  y. 
The  State,  38  Md.  15;  The  State  v.  O'Brien,  7  E.  I.  336.) 
Where,  however,  an  expert  assumes  to  base  his  opinion  upon 
the  work  of  a  particular  author,  that  work  may  be  read  in 
evidence  to  contradict  him.  This  was,  in  effect,  our  ruHng  in 
Connecticut  Mutual  Life  Ins.  Co.  v.  Ellis,  Admr.  89  111.  516; 
and  it  was  expressly  so  ruled  in  Pinney  v.  Cahill,  48  Mich. 
584,  City  of  llipon  v.  Bristol,  30  Wis.  614,  and  Huffman  v. 
Click,  77  N.  C.  55.  See,  also,  Marshall  v.  Brown,  50  Mich. 
148;  Eogers  on  Expert  Testimony,  sec.  181. 

But  counsel  for  appellee  insist  the  ruling  of  the  court  below 
is  in  exact  conformity  with  the  ruling  of  this  court  in  Con- 
necticut Mutual  Life  his.  Co.  v.  Ellis,  Admr.  supra.  This  is 
a  misapprehension.  In  that  case  the  witness  stated  "that 
he  had  read  text  books  that  he  might  be  able  to  state  why  he 
diagnosed  the  case  as  delirium  tremens;"  and  it  was  held 
"not  unfair  to  the  witness  to  call  his  attention  to  the  defini- 
tions given  in  the  books,  of  that  particular  disease,  and  ask- 
ing him  whether  he  concurred  in  the  definitions."  And  it 
was  said:  "That  is,  in  no  just  sense,  reading  books  to  the 
jury  as  evidence,  or  for  the  purpose  of  contradicting  the  wit- 
ness." The  source  of  his  professed  knowledge  was  given, 
and  it  was  allowed  to  show  that  he  was  mistaken,  by  resort- 
ing to  that  source.  In  the  present  case,  it  has  been  seen, 
the  course  pursued  was  entirely  different.  The  witness  based 
no  opinion  which  he  gave,  upon  the  authority  of  books,  and 
they  were  only  brought  in  to  impair  his  evidence  on  cross- 
examination. 

Where  a  witness  says  a  thing  or  a  theory  is  so  because  a 
book  says  so,  and  the  book,  on  being  produced,  is  discovered 
to  say  directly  to  the  contrary,  there  is  a  direct  contradiction 
which  anybody  can  understand.  But  where  a  witness  simply 
gives  his  opinion  as  to  the  proper  treatment  of  a  given  disease 
or  injury,  and  a  book  is  produced  recommending  a  different 
treatment,   at  most  the  repugnance  is  not  of  fact,   but  of 
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theory ;  and  any  number  of  additional  books  expressing  dif- 
ferent theories,  wo  aid  obviously  be  quite  as  competent  as  the 
first.  But  since  the  books  are  not  admissible  as  original  evi- 
dence in  such  cases,  it  must  follow  that  they  are  not  admis- 
sible on  cross-examination,  where  their  introduction  is  not 
for  the  direct  contradiction  of  something  asserted  by  the 
witness,  but  simply  to  prove  a  contrary  theory. 

We  think  the  court  erred  in  admitting  this  evidence,  and 
for  that  error  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


Truman  E.  Andrews  et  al. 

V. 

Content  F.  Andrews  et  al. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  WiTjL — devise  as  violating  the  rule  against  perpetuities — and  in  what 
cases  that  rule  applies.  A  devise  of  land  to  certain  tenants  for  life,  with 
remainder  over  to  another,  which  prohibits  the  sale  of  the  property  for  twenty- 
five  years  after  the  death  of  the  last  tenant  for  life,  would  seem  to  fall  within 
the  rule  against  perpetuities,  if  the  devise  is  not  to  charitable  uses. 

2.  Charitable  uses — perpetuities — exception  under  the  rule — the 
statute  of  43d  Eliz.  The  statute  of  43d  Eliz.,  chapter  4,  is  in  force  in  this 
State,  and  operates  to  exclude  conveyances  and  devises  for  charitable  uses 
from  the  operation  of  the  rule  against  perpetuities. 

3.  That  statute  embraces  schools  or  institutions  of  learning,  and  not  only 
free  schools,  but  other  schools,  without  their  instruction  being  gratuitous; 
and  a  devise  for  the  purpose  of  establishing  a  school  of  learning  at  a  cer- 
tain place,  is  sufficiently  public  in  its  character  to  be  sustained  as  a  public 
charity. 

4.  Same — what  regarded  as  a  public  charity — of  a  devise  to  a  religious 
society,  for  church  and  educational  purposes.  A  devise  of  land  to  a  church 
of  a  certain  city,  to  sustain  the  preaching  of  the  gospel  in  such  city  by  such 
church,  and  to  advance  the  educational  interests  of  the  church,  and  author- 
izing the  use  of  the  income  of  the  property  to  pay  any  balance  of  salary  due 
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the  minister  or  pastor  of  such  church,  and  the  surplus  to  be  applied  to  edu- 
cational purposes  in  connection  with  the  church,  is  not  void  as  being  local, 
and  not  a  public  charity,  and  the  object  of  the  devise  is  sufficiently  specific 
and  certain. 

5.  A  devise  of  a  block  of  land  to  the  Presbyterian  church  of  a  certain 
place,  after  the  expiration  of  prior  life  estates,  (created  by  the  will  in  trust  for 
the  following  uses  and  pui-poses:  First,  to  sustain  and  maintain  Presbyterian 
preaching  in  such  place;  and  second,  to  advance  and  promote,  as  far  as  prac- 
ticable, the  educational  interests  of  said  church,)  authorized  the  improvement 
of  the  block,  and  prohibited  its  sale  for  twenty-five  years  from  the  death  of 
the  last  tenant  for  life,  and  empowered  the  session  of  the  church  to  use  the 
income,  first  to  pay  any  balance  or  part  of  salary  due  the  minister  or  pastor 
of  said  church,  and  to  applj''  the  surplus  to  such  educational  purposes  in  con- 
nection with  said  church,  as  they  might  deem  advisable.  After  fifty  years 
the  will  authorized  the  whole,  principal  and  accumulations,  to  be  used  in 
establishing  an  educational  institution,  under  the  control  and  patronage  of 
said  church:  Held,  that  the  purposes  of  the  devise  were  within  the  exception 
to  the  rule  against  perpetuities,  and  that  the  uses  to  which  the  property  was 
devoted  were  charitable,  and  that  the  devise  was  valid  and  binding. 

6.  Same — devise  to  a  charity — whether  sufficiently  certain.  A  testator 
devised  a  block  of  land  to  a  Presbyterian  church  of  a  certain  place,  the  land 
to  be  improved  and  kept  for  a  certain  number  of  years,  when  the  proceeds 
and  accumulations  might  be  applied  in  establishing  an  institution  of  learning, 
and  provided  that  until  the  period  fixed  for  establishing  the  institution  of 
learning,  the  income  should  be  used  to  pay  the  minister  or  pastor  of  such 
church  any  unpaid  balance  on  his  salary,  and  the  surplus  to  be  applied,  under 
the  directions  of  the  session  of  the  church,  to  such  educational  purposes,  in 
connection  with  the  church,  as  the  session  might  deem  advisable:  Held, 
that  the  devise  was  not  too  vague  and  indefinite  as  to  the  purpose  of  the 
devise,  or  as  to  who  are  the  beneficiaries,  to  be  valid,  and  was  capable  of 
being  enforced. 

7.  EEiiiGious  SOCIETY — limit  of  capacity  to  take  and  hold  real  estate. 
The  statute  authorizes  a  church  or  religious  body  to  acquire  and  hold  not 
exceeding  ten  acres  of  land,  without  any  limit  as  to  value  or  income.  Such 
bodies  are  limited  as  to  the  quantity  of  real  estate  they  may  hold,  but  not  as 
to  its  value. 

8.  Same — as  to  the  vesting  of  title,  in  case  of  a  devise  to  a  trustee.  On 
the  incorporation  of  a  church  all  property  held  by  a  trustee  for  its  use,  is 
by  the  statute  vested  in  the  corporate  body,  to  be  held  and  used  according 
to  the  intention  of  the  grantor  or  donor. 

9.  So  where  a  testator  devised  land  to  the  Presbyterian  church  of  the  city 
of  Chester,  for  charitable  uses,  expressed  and  directed  the  manner  of  the 
election  of  a  trustee,  in  whom  the  title  should  vest,  it  was  held,  that  on  the 
death  of  the  testator  the  title  to  the  land  vested  in  the  church  as  a  corporate 
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body,  and  that  the  trustee  afterward  elected  could  not  become  invested  with 
the  title.  He  took  only  a  power  (given  by  the  will)  to  manage,  control,  sell 
and  convey  under  the  session  of  the  church.  Although  the  fee  vested  in  the 
corporation,  it  was  subject  to  the  control  and  power  conferred  on  the  trustee 
by  the  will. 

Writ  of  Error  to  the  Circuit  Court  of  Eandolph  county  ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  H.  LiNDSEY,  for  the  plaintiffs  in  error : 

Any  limitation  in  future,  by  way  of  remainder  of  lands  of 
inheritance,  which  in  its  nature  tends  to  perpetuity,  although 
there  be  a  preceding  vested  estate  so  as  to  take  it  out  of  the 
description  of  an  executory  devise,  is  by  our  courts  consid- 
ered void  in  its  creation.  1  Fearne  on  Eemainders,  502, 
429,  430 ;  Perry  on  Trusts,  sec.  736 ;  Washburn  on  Eeal 
Estate,  (2d  ed.)  224;  Lewis  on  Perpetuities,  14,  162,  3S9; 
2  Jarman  on  Wills,  462 ;  4  Kent's  Com.  263 ;  2  Eedfield  on 
Wills,  653. 

As  a  devise  in  trust  the  sixth  clause  is  void,  because  the 
beneficiaries  are  not,  with  definiteness  and  positive  certainty, 
pointed  out.  Perry  on  Trusts,  sec.  116;  Malin  v.  Keighley, 
2  Ves.  335  ;  2  Story's  Eq.  Jur.  sec.  979  a  b,  sec.  1071 ;  Wheeler 
V.  Smith,  9  How.  55. 

It  is  also  void  for  uncertainty  as  to  the  object  of  the  devise. 
1  Jarman  on  Wills,  316;   Taylor  v.  Kief  et  al.  2  Bradw.  368. 

It  is  not  required  that  the  institution  that  might  be  estab- 
lished under  the  direction  of  the  session  shall  be  a  charitable 
one.  Whether  such  a  school  shall  be  established  is  a  matter 
of  discretion,  and  this  renders  it  void.  Williams  v.  Kershaw, 
5  CI.  &  Fin.  Ill ;  Kindall  v.  Granger,  5  Beav.  300;  West  v. 
Shuttleworth,  2  M.  &  K.  684 ;  Lapage  v.  McNamara,  5  Iowa, 
124. 

There  is  a  wide  distinction  between  a  gift  to  charity  and  a 
gift  to  a  trustee,  to  be  by  him  applied  to  charity.     Wheeler  v. 
Smith,  9  How.  55 ;  Brown  v.  Yell,  7  Ves.  50. 
15—110  III.  '       .     " 
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Mr.  A.  D.  Duff,  also,  for  the  plaintiffs  in  error : 

The  statute  of  1872  puts  an  end  to  churches  further  hold- 
ing any  kind  of  property  through  trustees,  by  executing  trusts 
and  vesting  the  title  in  the  corporation, — hence  no  such  trust 
as  is  attempted  to  be  created  by  this  will  can  exist  under  our 
law,  and  if  the  trust  fails  the  devise  is  void.  As  a  charitable 
devise  it  is  void  for  uncertainty  as  to  use. 

Pious  and  religious  purposes  do  not  necessarily  mean  chari- 
table purposes.     Heath  v.  Chapman,  2  Drew,  417. 

A  charity  is  a  gift  to  a  general  public  use.  Jones  v.  Wil- 
liams, Ambler,  652;  Coggshall  v.  Pelton,  7  Johns.  Ch.  294; 
Puri'ine  v.  Cary,  24  How.  506. 

A  devise  "for  the  establishment  of  a  school  at  M.,  for 
the  instruction  of  children,"  was  held  void  for  uncertainty, 
because,  as  the  court  say,  it  might  be  a  private  school,  and 
therefore  no  public  charity.  Attorney  General  v.  Soale,  28 
Mich.  153. 

There  is  a  marked  absence,  throughout  this  devise,  of  any 
word  tending  to  connect  it  with  a  public  or  general  benefit 
or  use.  To  make  it  a  public  charity  there  must  appear  to 
be  some  benefit  to  be  conferred  upon,  or  a  duty  to  be  per- 
formed towards,  either  the  public  or  an  indefinite  class 
thereof.     Old  South  Society  v.  Crocker,  119  Mass.  1. 

A  gift  "to  the  M.  A.  M.  society,  to  preach  the  gospel  to  the 
poor,"  was  held  void  for  uncertainty.  Owens  v.  M.  Society, 
14  N.  Y.  380. 

A  bequest  "for  the  relief  and  support  of  the  poor  and  indi- 
gent who  may  from  time  to  time  reside  in  the  twelfth  ward 
of  the  city,"  was  held  too  indefinite,  and  therefore  void. 
Wilderman  v.  Mayor,  8  Md.  551. 

A  bequest  "for  the  purpose  of  founding  a  college  in  Liberia, 
to  be  applied  by  the  executors  as  would,  in  their  judgment, 
best  effect  the  object,  wishing  them  specially  to  have  in  view 
the  establishment  of  a  theological  department  in  said  college, 
to  be  under  the  supervision  of  the  Union  Theological  Semi- 
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nary  in  the  city  of  New  York, "  was  held  too  indefinite,  and 
therefore  void.  Phelps'  Exr.  v.  Phelps,  28  Barb.  121 ;  Phelps 
V.  Pond,  23  N.  Y.  69. 

This  devise  seems  to  be  rather  a  private  charity.  Phelps 
V.  Aldridge,  4  T.  E.  264;  Toone  v.  Copestake,  6  East,  328; 
Lapage  v.  McNamara,  5  Iowa,  146. 

These  trusts  will  be  sustained  only  when  their  purposes 
are  so  clearly  expressed  that  a  court  of  chancery  itself  can 
execute  them  should  the  trustee  refuse.  Nash  v.  Morely, 
5  Beav.  192;  1  Jarman  on  Wills,  407. 

All  attempts  to  restrain  the  free  transfer  of  real  estate  for 
more  than  twenty-one  years  and  nine  months  after  the  life 
or  lives  of  parties  then  in  being,  are  null  and  void.  2  Black- 
stone's  Com.  *173 ;  Brattle  Square  Church  v.  Grant,  3  Gray, 
142;  4  Kent's  Com.  *266,  267. 

By  this  limitation  of  twenty-five  years  the  entire  devise  is 
rendered  void.  Williams  on  Real  Prop.  *293-295 ;  Irving  v. 
DeKay,  9  Paige,  521 ;  Matter  of  Thomas'  estate,  1  Tuck.  367; 
Newman  v,  Neivman,  10  Sim.  51. 

The  devise  does  not  fall  within  the  exception  in  favor  of 
charitable  uses.  Fonblanque's  Equity,  459,  note ;  1  Bacon's 
Abridgment,  p.  364,  title  "Charitable  Uses." 

Mr.  W.  J.  Allen,  also,  for  the  plaintiffs  in  error. 

Messrs.  Hartzell  &  Simpson,  for  the  defendants  in  error: 

The  devise  being  for  charitable  purposes  is  not  void  for 
uncertainty.  The  authorities  cited  by  plaintiffs  in  error 
upon  the  doctrine  of  perpetuities  apply  exclusively  to  uses 
not  charitable,  and  for  private  purposes  only. 

In  addition  to  the  objects  named  in  the  statute  of  Eliza- 
beth, many  other  objects  have  been  decided  to  be  charitable, 
though  not  in  its  letter,  but  as  falling  within  the  spirit  of  the 
statute.  Bispham's  Equity,  sees.  119,  122,  133;  Jackson  v. 
Phillips,  14  Allen,  556. 
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A  charitable  use  is  not  subject  to  the  ordinary  rules  in 
regard  to  perpetuities.  Bispham's  Equity,  sec.  133  ;  2  Perry 
on  Trusts,  sees.  701,  737;  Franklin  v.  Aunfield,  2  Sneed, 
305;  Perrin  ,Y.  Carey,  24  How.  465;  Dartmouth  College  v. 
Woodward,  4  Wheat.  641 ;  Heuser  et  al.  v.  Harris  et  al.  42 
111.  425. 

Mr.  H.  Clay  Horner,  also,  for  the  defendants  in  error : 

That  the  uses  of  the  devise  in  this  case  are  charitable,  and 
are  expressed  with  sufficient  certainty  and  definiteness,  we 
cite  Trustees  v.  Beatty,  28  N.  J.  Eq.  575 ;  Williams  v.  Wil- 
liams, 4  Seld.  525;  Townsend  v.  Carnes,  3  Hare,  257;  Camp 
V.  Dobbins,  29  N.  J.  Eq.  36 ;  Jackson  v.  Phillips,  14  Allen, 
556;  Attorney  General  v.  Jolly,  2  Strobh.  379;  2  Pomeroy's 
Eq.  Jur.  sec.  1021,  and  note;  Perry  on  Trusts,  sec.  701,  and 
note ;  Price  v.  Maxwell,  28  Pa.  St.  33. 

That  the  clause  of  the  devise,  "or  to  any  other  of  the 
charitable  or  religious  objects  of  said  church,"  is  not  too 
uncertain,  see  Thompson  v.  Norris,  20  N.  J.  Eq.  553 ;  Wil- 
kinson V.  Lindgren,  5  L.  E.  Ch.  App.  570 ;  Jemmit  v.  Verrill, 
Ambler,  585;  Boyle  on  Charities,  225-230;  Phelps  n.  Phelps, 
25  Barb.  121;  Owens  y,  M.  Society,  14  N.  Y.  380;  Nash  y. 
Morely,  5  Beav.  182. 

Mr.  J.  Perry  Johnson,  also,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  contest  in  this  case  grows  out  of  the  sixth  clause  of 
the  will  of  Amzie  Andrews,  deceased.  The  substantial  part 
of  the  clause  is  this : 

"I  do  hereby  give,  devise  and  bequeath  unto  the  First 
Presbyterian  Church  of  Chester,  (now  in  connection  with  the 
Old  School  General  Assembly,)  all  of  block  A,  in  the  city  of 
Chester,  county  of  Kandolph,  and  State  of  Illinois,     *    *    * 
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after  the  expiration  of  the  life  estates  herein  created,  *  *  * 
in.  trust,  however,  for  the  uses  and  purposes  following,  and 
subject  to  the  following  restrictions,  that  is  to  say :  First,  to 
sustain  and  maintain  (old  school)  Presbyterian  preaching  in 
said  city  of  Chester,  Illinois ;  and  secondly,  to  advance  and 
promote,  as  far  as  practicable,  the  educational  interests  of 
said  First  Presbyterian  Church  of  Chester,  Illinois.  And  for 
the  better  carrying  out  of  the  objects  of  said  trust,  it  is  my 
will,"  etc.  The  testator  authorizes  the  improvement  of  the 
block,  and  prohibits  the  sale  of  the  same  for  twenty-five  years 
from  the  death  of  the  life  tenants,  and  directs  the  manner  of 
the  election  of  a  trustee  after  the  death  of  the  life  tenants,  in 
whom  the  title  shall  vest,  and  then  provides  for  the  collecting 
of  the  income,  and  for  the  management  of  the  real  estate 
during  the  twenty-five  years.  "And  the  session  of  the  *  *  * 
church  are  hereby  especially  intrusted  with  the  management 
and  control  of  the  income,  *  *  *  and  are  empowered 
and  entrusted  to  use  the  income,  *  *  *  first,  to  pay 
any  balance  or  part  of  salary  due  the  minister  or  pastor  of 
said  church ;  and  secondly,  if  any  surplus  shall  remain,  may 
apply  the  same  to  such  educational  purposes,  in  connection 
with  said  church,  as  they  may  deem  advisable."  After  the 
expiration  of  the  twenty-five  years  a  sale  is  authorized,  the 
proceeds  to  be  invested  and  income  used  for  the  purposes 
"hereinbefore  mentioned,"  for  twenty-five  years  additional. 
After  the  expiration  of  fifty  years  the  whole  of  the  principal 
and  accumulations  may  be  used  "in  the  establishment  of  an 
educational  institution  under  the  control  and  patronage  of 
the  church  in  Chester,  *  *  *  or  they  may  keep  the  same 
invested  as  before  that  time,  and  use  the  income  *  *  * 
in  the  objects  above  herein  specified,  or  in  any  other  of  the 
charitable  or  religious  objects  of  the  church,  as  they  may 
elect  or  deem  advisable." 

The  testator  died  in  1876,  and  a  part  of  his  heirs  at  law 
filed  this  bill  to  have  this  clause  of  his  will  declared  void. 


\ 
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as  contravening  the  statutes  and  public  policy  of  the  State. 
Defendants  demurred  to  the  bill,  and  the  demurrer  was  sus- 
tained, and  the  bill  dismissed  for  want  of  equity,  and  com- 
plainants bring  the  record  to  this  court  on  error. 

It  is  urged  that  this  clause  creates  an  estate  in  the  nature 
of  a  perpetuity,  which  the  law  prohibits ;  that  the  law  will 
not  permit  estates  in  land  to  be  tied  up  longer  than  for  a  life 
or  lives  in  being  and  twenty-one  years,  and  in  case  of  a  post- 
humous birth,  nine  months  more  after  the  termination  of  the 
life  estate,  and  as  this  clause  prohibits  the  sale  of  the  land 
for  twenty-five  years  after  the  death  of  the  last  surviving  ten- 
ant for  life,  the  devise  falls  within  the  prohibition  of  the  rule. 
This  would  seem  to  be  true,  unless  it  falls  within  the  excep- 
tions in  favor  of  conveyances  and  devises  to  charitable  uses. 
In  the  case  of  Heuser  v.  Harris,  42  111.  425,  it  was  held  that 
the  statute  of  43d  Eliz.,  chapter  4,  is  in  force  in  this  State, 
and  it  operates  to  exclude  conveyances  and  devises  for  such 
uses  from  the  operation  of  the  rule  against  perpetuities. 
This  we  regard  the  law  of  this  jurisdiction.  And  the  rule 
conforms  to  the  adjudged  cases  in  England  under  that  stat- 
ute, and  those  of  the  various  States  of  the  Union  where  that 
statute  is  in  force. 

It  is  urged  that  conceding  this  rule  to  be  in  force,  the  ob- 
jects of  the  trust  are  not  within  that  statute,^ — that  it  only 
names  the  repair  of  churches,  but  does  not  name  the  support 
of  churches,  religion,  or  to  pay  for  preaching  any  particular 
religious  doctrine,  and  therefore  this  clause  of  the  will  is  not 
protected  by  that  statute.  There  are  abundant  decisions  of 
English  courts,  as  well  as  of  the  courts  of  the  various  States 
of  the  Union,  which  hold  that  such  purposes,  although  not 
expressed  in  the  statute,  are  within  its  equity,  and  hence 
within  its  spirit.  The  case  of  Fuller  v.  Griffin,  3  Vt.  401, 
involved  a  gift  "to  the  Methodist  Episcopal  Church,  *  *  * 
forever,  the  interest  of  which  is  to  be  appropriated  for  the 
support  and  payment  of  the  constant  preaching  of  the  gospel 
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in  Charlotte,  by  the  ministers  of  the  Methodist  Episcopal 
Church,  *  *  *  the  principal  to  be  kept  whole,  forever." 
The  gift  was  held  to  be  for  a  charitable  use,  and  was  sus- 
tained as  valid  and  binding.  In  that  case,  as  in  this,  the 
gift  was  to  the  church,  and  trustees  were  required  to  control 
the  fund.  To  the  same  effect  are  the  cases  of  Trustees  v. 
Beatty,  28  N.  J.  570;  Be  Camp  v.  Dohhins,  29  N.  J.  Eq.  36; 
Toivnsend  v.  Games,  3  Hare,  257. 

It  is  urged  that  the  devise  is  not  of  public  interest,  and  is 
local,  and  therefore  is  not  a  public  charity,  and  is  not  good 
or  valid.  The  object  is  no  more  local  than  was  the  devise 
in  the  case  of  Heuser  v.  Harris,  42  111.  425,  and  that  was 
held  to  be  a  public  charity,  although  the  appropriation  of  the 
interest  on  the  fund  was  to  a  school  in  a  specified  township, 
and  the  discretion  vested  in  the  trustee  that  he  pay  any  bal- 
ance or  part  of  salary  due  the  minister  or  pastor  of  the 
church,  is  specific  and  certain.  There  can  be  no  well  founded 
objection  to  the  final  disposition  of  the  property  in  founding 
an  institution  of  learning  to  be  under  the  control  of  the 
church.  The  founding  of  such  an  institution  thus  controlled 
is  so  clearly  within  the  statute  of  charitable  uses,  that  we  will 
only  refer  to  a  few  of  the  large  number  of  authorities  that 
hold  such  devises  valid.  In  Taylor  v.  Trustees,  34  N.  J.  Eq. 
101,  referring  to  the  act  of  43d  Eliz.,  it  was  held  that  it  em- 
braced not  only  free  schools,  but  schools  of  learning  without 
the  instruction  therein  being  gratuitous.  In  the  case  of  Attor- 
ney General  v.  Lonsdale,  1  Sim.  109,  it  was  held  that  although 
a  school  for  the  education  of  the  sons  of  gentlemen,  is  not,  in 
popular  language,  a  charity,  yet  it  is  embraced  in  the  act  of 
43d  Eliz.  It  was  there  held  that  all  schools  were  within  its 
provisions.  This  case  is  approved  by  those  of  Franklin  v. 
Aunfield,  2  Sneed,  305,  and  Price  v.  Maxwell,  28  Pa.  St.  33. 
The  mere  term  "an  educational  institution,"  manifestly  im- 
plies such  an  organization  as  shall  teach  the  usual  branches 
of  literature,  or  some  of  them,  so  that  nothing  pernicious  or 
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injurious  to  morals  or  public  interest  could  be  taught  in  such 
a  school,  even  if  there  was  not  a  guaranty  implied  from  its 
being  under  the  control  of  the  church. 

But  whether  or  not  the  charity  must  be  of  a  public  nature, 
we  regard  this  devise  for  educational  purposes  sufficiently 
specific  and  public  to  be  sustained  as  a  charity.  In  Heuser 
V.  Harris,  supra,  this  court  said :  "And  another  principle 
well  established  is,  that  if  a  bequest  be  for  charity,  it  matters 
not  how  uncertain  the  persons  or  the  objects  may  be,  or 
whether  the  persons  who  are-  to  take  are  in  esse  or  not,  or 
whether  the  legatee  be  a  corporation  capable,  by  law,  of  tak- 
ing, or  not,  for  in  all  of  these  and  the  like  cases  the  court 
will  sustain  the  legacy,  and  give  it  effect  according  to  its  own 
principles  ;  and  where  a  literal  execution  becomes  inexpedient 
or  impracticable,  the  court  will  execute  it,  as  nearly  as  it  can, 
according  to  the  original  purpose,  or  cy  pres."  The  provi- 
sion that  the  income  shall,  until  the  period  arrives  for  insti- 
tuting an  institution  of  learning,  be  applied  to  promote  and 
advance  the  educational  interests  of  the  church,  under  the 
directions  of  the  session  of  the  church,  is  not  too  vague  and 
indefinite  to  be  valid,  and  is  capable  of  being  enforced.  The 
cases  to  which  reference  is  made  sustain  devises  no  more 
definite. 

It  is  urged  that  this  and  like  devises  are  condemned  by 
public  policy.  We  are  unable  to  consider  questions  of  policy 
where  law  exists  sanctioning  such  a  d.evise.  We  have  seen 
the  statute  of  43d  Eliz.  is  in  force  in  this  State,  and  it  author- 
izes devises  to  charitable  uses,  and  we  have  seen  that  this  is 
a  devise  to  charity.  But  this  question  is  disposed  of  in 
Heuser  v.  Harris,  supra.  It  is  there  held  that  the  policy  of 
the  law  is  not  against  bequests  of  the  description  of  this  will. 
There  being  no  statute  in  this  State  prohibiting  such  be- 
quests, is  it  not  a  fair  inference  the  law-making  power  of  this 
State  has  not  regarded  them  as  impolitic  ?  And  this  has 
been  so  held  by  the  English  courts,  and  a  number  of  the 
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courts  of  the  States  of  the  Union,  notwithstanding  the  com- 
mon law  has  never  favored,  but  has  held  perpetuities  void  as 
against  public  policy.  This  is  manifest  from  the  adjudged 
cases. 

It  is  also  said  the  statute  has  limited  the  quantity  of  land 
which  may  be  held  by  a  church  to  not  more  than  ten  acres, 
and  this  limitation  would  prevent  a  church  from  holding 
more  than  that  quantity  by  direct  conveyance  or  devise,  or 
by  conveyance  or  devise  in  trust  for  its  use, — that  what  can 
not  be  done  directly  will  not  be  sanctioned  when  attempted 
by  indirection.  This  is  probably  true,  but  that  question  is 
not  presented  in  this  case.  There  is  nothing  in  the  record 
from  which  it  appears  that,  even  including  this  block,  the 
church  owns  more  than  the  authorized  quantity.  It  is  not 
so  averred  in  the  bill,  and  is  not  admitted  by  the  demurrer. 
Nor  can  we  presume,  in  the  absence  of  an  admission  and  of 
all  proof,  that  the  corporation  has  violated  its  charter  in  pur- 
chasing more  than  is  limited.  It  may  be  that  more  than  ten 
acres  can  not  be  held  by  direct  conveyance  or  by  conveyance 
to  trustees,  but  that  question  is  not  before  us  for  decision, 
and  we  decline  its  discussion. 

It  is  also  urged  that  these  bodies,  by  a  fair  construction 
of  the  statute,  in  the  light  of  public  policy,  must  be  limited 
in  value  as  well  as  in  quantity.  It  is  a  sufficient  answer  to 
say  the  statute  has  authorized  such  bodies  to  acquire  and 
hold  not  exceeding  ten  acres  of  land,  without  any  limit  as  to 
value  or  income.  Again,  the  4:1st  section  of  chapter  32  pro- 
vides, that  on  the  incorporation  of  a  church  all  property  held 
by  a  trustee  for  its  use  shall  vest  in  the  church,  and  be  sub- 
ject to  its  control,  and  may  be  used,  mortgaged,  sold  or  con- 
veyed as  if  it  had  been  conveyed  to  such  corporation  by  deed ; 
but  such  conveyance  or  mortgage  shall  not  affect  or  destroy 
the  intention  or  effect  of  any  grant,  devise  or  donation  to 
such  person  or  trustee  for  the  use  of  the  church,  congrega- 
tion or  society.     The  42d  section  empowers  the  corporation 
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to  hold  not  exceeding  ten  acres  of  land,  and  build  upon  and 
improve  it ;  but  such  use  is  limited  to  the  manner  expressed 
in  the  gift,  grant  or  devise,  and  if  no  use  or  trust  be  expressed, 
then  for  the  benefit  of  the  church.  Here  is  a  full  recognition 
of  the  power  of  the  church  to  have  property  conveyed  or  de- 
vised to  its  use,  certainly  within  the  limit  of  ten  acres. 

The  4:1st  section  in  express  terms  vests  the  title  of  prop- 
erty held,  conveyed  or  devised  to  a  trustee  for  the  use  of  the 
church,  in  the  corporation,  but  requires  it  to  be  held  and  used 
according  to  the  intention  of  the  grantor  or  donor.  So  on 
the  death  of  the  testator  the  title  to  this  block  vested  in  the 
church,  as  a  corporate  body.  This  was  a  result  both  of  the 
statute  and  of  this  clause  of  the  will.  The  trustee  elected  by 
the  church  session  could  not,  therefore,  become  invested  with 
the  title,  because,  under  the  statute,  the  title  remained  in  the 
corporation,  notwithstanding  the  will  provided  he  should,  on 
his  election,  be  invested  with  the  title.  He  therefore  took 
but  a  power  to  manage,  control,  sell  and  convey,  under  the 
session  of  the  church.  This  fully  answers  the  objection  that 
there  was  no  person  to  take  the  title  until  the  trustee  was 
elected,  or,  if  the  corporation  took  immediately  on  the  death 
of  the  testator,  the  fee  could  not  be  afterwards  vested  in  the 
trustee,  as  the  testator  could  not  vest  a  fee  in  the  church, 
and  by  the  same  instrument  divest  it  after  it  was  thus  vested, 
and  vest  it  in  another.  Nor  could  he  limit  a  fee  upon  a  fee, 
unless  the  first  fee  limited  failed  for  the  want  of  the  happen- 
ing of  a  specified  contingency,  which  was  not  the  case  in  this 
devise,  but  inasmuch  as  the  statute  vests  the  fee  in  the  cor- 
poration, the  grantor  or  devisor  can  only  direct  the  use  and 
control  of  the  property,  which  the  testator  did  by  this  devise. 
Although  the  fee  in  the  property  vested  in  the  corporation,  it 
was  subject  to  the  control  and  power  conferred  on  the  trustee 
by  this  clause  of  the  will. 

If  tested  by  the  rule  that  to  create  a  trust  there  must  be 
sufficient  language  for  the  purpose,  there  must  be  a  subject 
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sufficiently  described,  and  there  must  be  a  specific  object, 
this  devise  must  be  sustained.  There  is  not  a  particle  of 
doubt  that  the  language  is  sufficient,  there  is  not  the  shadow 
of  a  doubt  as  to  the  subject  devised,  and  under  the  strong,  if 
not  uniform,  current  of  decisions  of  the  courts  since  the  enact- 
ment of  the  43d  Eliz.,  the  object  is  sufficiently  specific  to 
require  the  devise  to  be  executed  by  a  court  of  equity ;  and 
according  to  the  great  weight  of  English  and  American  au- 
thority this  devise  is  to  charitable  uses. 

After  a  most  careful  consideration  of  all  the  questions 
pressed  on  our  attention,  we  are  unable  to  say  there  is  any 
error  in  this  record,  and  the  decree  of  the  court  below  is 

affirmed. 

Decree  affirmed. 


AzRA  F.  Brown  et  al, 

V. 

The  Scottish-American  Mortgage  Company. 

Filed  at  Ottawa  June  13,  1884. 

1.  Usury — commissions  to  loan  broker,  or  to  the  borrower's  own  agent. 
The  payment  of  an  amount  to  a  loan  broker  as  commissions,  by  the  borrower 
of  money,  which,  added  to  the  current  interest  upon  the  note,  largely  exceeds 
legal  interest,  does  not  show  usury  in  the  loan,  without  proof  that  the  broker 
acted  as  the  agent  of  the  lender.  It  does  not  concern  the  lender  what  the 
borrower  pays  to  his  own  agent, 

2.  Same — taking  interest  in  advance.  It  is  the  well  settled  law  of  this 
State  that  it  is  not  usurious  to  exact  the  payment  of  interest  in  advance. 

3.  A  person  obtained  a  loan  of  $4500  when  the  statute  authorized  ten  per 
cent  interest  on  money  loaned,  and  the  agent  effecting  the  loan  retained  $225 
of  that  sum.  The  borrower  gave  his  note  for  $4500,  paj^able  five  years  after 
the  date  thereof,  with  nine  per  cent  interest.  It  was  held,  that  there  could 
be  no  usury,  as  the  $225  was  the  interest  on  the  whole  sum  for  five  years,  at 
one  per  cent.  In  such  case  the  borrower  did  not  pay  more  than  ten  per 
cent,  (the  legal  rate,)  so  there  was  no  usury,  even  if  the  agent  acted  for  the 
lender. 
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4.  Peactice  in  the  Supeeme  Couet — whether  question  arises  as  to 
legality  of  master's  fee.  Until  the  trial  court  has  adjudicated  upon  the 
master's  fee  charged  or  entered  in  his  report,  this  court  will  not  inquire 
whether  the  amount  charged  is  legal  or  illegal.  By  approving  the  master's 
report  the  court  below  will  not  be  presumed  to  have  passed  upon  the  master's 
charge  and  statement  of  costs  appended  below  his  signature,  where  such 
charges  were  not  within  the  reference. 

5.  Coepoeation — corporate  existence — effect  of  dealing  with  a  body 
as  a  corporation,  as  an  admission  of  its  corporate  existence.  The  execu- 
tion of  a  note,  mortgage,  etc.,  to  a  corporation,  as  such,  is  sufficient  prima 
facie  evidence  of  the  existence  of  the  corporation,  and  no  further  proof 
thereof  is  necessary  until  such  proof  is  rebutted.  This  is  a  rule  of  evidence, 
rather  than  the  application  of  the  doctrine  of  a  strict  estoppel. 

6.  Same — plea  of  ultra  vires — whether  allowahle  by  a  borrower  of 
money  from  a  corporation.  There  is  nothing  in  the  character  of  a  corpora- 
tion for  the  loaning  of  money,  contrary  to  public  policy  in  this  State;  and 
where  a  party  has  borrowed  money  of  such  corporation,  and  given  his  note 
for  the  same,  secured  by  mortgage,  to  allow  the  plea  of  idtra  vires  would 
work  a  wrong  and  injustice,  which  is  not  admissible, 

7.  Chanceey  peactice — objections  to  answer — how  to  be  taken — and 
when  availing.  No  question  can  be  raised  by  demurrer  to  an  answer  in 
chancery.  Under  the  chancery  practice,  if  an  answer  is  defective  it  must  be 
excepted  to,  a  demurrer  not  being  allowed.  And  when  the  answer  is  not 
under  oath,  exceptions  will  not  lie,  because  such  answer  is  not  evidence  for 
the  party  making  it. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  B.  M.  MuNN,  and  Mr.  Edward  J.  Hill,  for  the  appel- 
lants : 

The  allowance  of  $50  as  the  master's  fees  for  the  report, 
is  $40  in  excess  of  the  amount  limited  by  statute.  Eev. 
Stat.  chap.  53,  sec.  20;  Lee  v.  Rowley,  4  Bradw.  218;  Har- 
vey V.  Harvey,  87  111.  54. 

The  powers  of  a  foreign  corporation  depend  for  their  val- 
idity under  the  laws  of  its  own  sovereignty.  Bank  of  Augusta 
V.  Earle,  13  Pet.  519. 

The  weight  of  authority  is  against  the  existence  of  corpo- 
rate authority,  unless  clearly  shown  by  express  grant  or  by 
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clear  implication.  Ramsey  v.  Peoria  Marine  and  Fire  Ins. 
Co.  55  111.  311. 

No  corporation  can  exist  without  some  domicil  where  it 
may  do  business.  Land  Grant  Ry.  and  Trans.  Co.  v.  Coffee 
County,  6  Kan.  245. 

Under  the  general  issue  the  better  opinion  seems  to  be 
that  a  corporation  is  not  bound  to  prove  its  corporate  exist- 
ence, for  its  right  to  sue  is  thereby  admitted;  but  when 
put  in  issue  by  nul  tiel  corporation,  the  allegation  must  be 
substantially  proven.  Angell  &  Ames  on  Corp.  sec.  634; 
16  Johns.  300;  Mclntire  v.  Preston,  5  Gilm.  48;  Hargrave  v. 
Bank  of  Illinois,  Breese,  84;  Jones  v.  Bank  of  Illinois,  id.  86. 

Under  the  plea  of  nul  tiel  corporation  the  burden  of  proof 
is  on  the  party  alleging  corporate  existence.  Ramsey  v.  In- 
surance Co.  supra;  Cross  v.  Pinckneyville  Mill  Co.  17  111.  54; 
Marsh  v.  Astoria  Lodge,  27  id.  421 ;  President  and  Trustees 
of  Mendota  v.  Thompson,  20  id.  197;  Baker  v.  Administrator 
of  Backus,  32  id.  79 ;  Tarhell  v.  Page,  24  id.  46 ;  Stone  v. 
Great  Western  Oil  Co.  41  id.  85. 

A  plaintiff  corporation,  by  taking  issue  on  a  plea  of  nul 
tiel  corporation,  takes  upon  itself  the  burden  of  proving  its 
corporate  existence  in  accordance  with  its  allegations  and 
replication,  and  the  estoppel  to  deny  the  corporate  existence 
is  waived.  1  Chitty's  Pleading,  634 ;  Smith  v.  Whittaker,  11 
111.  417. 

Mr.  Theodore  Sheldon,  for  the  appellee : 

The  master's  fee  has  not  yet  been  allowed.  The  item  of 
his  fee  is  no  part  of  the  report,  but  a  mere  direction  to  the 
clerk  in  taxing  the  costs.  The  allowance  of  such  costs  is  not 
reviewable  in  this  court.  Ling  et  al.  v.  King  <f  Co.  91  111. 
571. 

Appellants  having  contracted  with  the  appellee  as  a  cor- 
poration, obtained  the  loan  from  and  delivered  to  it  as  such 
corporation,  eo  nomine,  the  note,  coupons  and  deed  of  trust 
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securing  the  same,  are  thereby  estopped  from  denying  its 
corporate  existence,  or  its  power  to  loan  money,  or  to  bring 
suit  to  recover  money  so  loaned.  Angell  &  Ames  on  Corp. 
(10th  ed.)  649;  Hermann  on  Estoppel,  sees.  579,  580;  Bige- 
low  on  Estoppel,  (2d  ed.)  424;  Steam  Navigation  Co.  v.  Weed 
et  al.  17  Barb.  578;  Lombard  v.  Chicago  Sinai  Congregation, 
64  111.  477. 

Had  the  entire  commission  been  received  by  the  mortgage 
company  it  would  have  made  the  rate  of  interest  for  the  five 
years  exactly  ten  per  cent,  which  was  then  lawful,  but  the 
commission  went  to  the  brokers  who  procured  the  loan. 
McGovern  v.  Union  Mutual  Life  Ins.  Co.  109  111.  151. 

It  is  claimed  the  estoppel  was  waived  by  the  company  fail- 
ing to  plead  the  same  by  demurrer  to  the  answer  of  nid  tiel 
cojyoration.  A  demurrer  to  an  answer  in  chancery  is  at  least 
unusual.  The  estoppel  was  properly  raised  by  the  general 
replication. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  by  the  Scottish-American 
Mortgage  Company,  (Limited,)  against  Azra  F.  Brown,  Lydia 
Elizabeth  Brown,  his  wife,  Philo  Allen,  and  Mary  Allen,  his 
wife.  Philo  Allen  and  Mary  Allen  made  default,  and  a  decree 
pi'o  confesso  was  rendered  against  them.  Azra  Brown  and 
Lydia  Elizabeth  Brown  answered,  denying  the  existence  of 
the  complainant  as  a  corporation,  and  also  its  right  or  power 
to  loan  money  in  this  State.  They  allege  that  the  loan  men- 
tioned in  the  bill  was  made  by  James  Duncan  Smith  and 
Thomas  J.  Gordon,  capitalists  of  Scotland,  in  the  kingdom 
of  Great  Britain,  to  Azra  F.  Brown,  through  their  agents, 
Henry  I.  Sheldon  and  Daniel  H.  Hale,  of  the  firm  of  Daniel 
H.  Hale  &  Co.,  of  Chicago,  and  not  by  or  through  them  as 
officers  of  complainant ;  that  as  such  agents  they  were  guilty 
of  fraud  and  circumvention,  in  exacting  usurious  interest  and 
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a  bonus  of  $225  for  negotiating  said  loan,  and  in  requiring 
the  giving  of  the  principal  note  of  $4500  when  the  borrower 
received  only  the  sum  of  $4220.  There  was  a  replication  to 
the  answer,  and  the  cause  was,  at  the  October  term,  1882, 
of  the  court,  referred  to  the  master  in  chancery,  to  take  and 
report  the  evidence,  and  his  conclusions  thereon.  The  master 
in  chancery  subsequently  made  his  report,  in  writing,  to  the 
circuit  court,  and  Brown  filed  exceptions  thereto,  and  after- 
wards, at  the  February  term,  1883,  of  the  court,  these  excep- 
tions were  overruled,  and  the  court  decreed  a  foreclosure  of 
the  mortgage.  Azra  and  Lydia  Elizabeth  Brown  sued  out  a 
writ  of  error  from  the  Appellate  Court  for  the  First  District, 
upon  that  decree,  and  that  court,  at  its  October  term,  1883, 
affirmed  the  decree  of  the  circuit  court.  They  now  appeal 
from  that  affirmance  to  this  court,  and  bring  this  record 
before  us  for  review. 

The  charge  in  the  answer  that  there  was  fraud  and  cir- 
cumvention in  the  loan  in  charging  usurious  interest,  is  very 
clearly  not  made  out.  In  the  first  place,  it  is  not  shown  that 
the  firm  of  Daniel  H.  Hale  &  Co.,  to  whom  the  $225  was 
paid,  were  the  agents  of  complainant  in  making  the  loan. 
If  they  were  not  the  company's  agents,  but  were  the  agents 
of  Brown,  in  that  transaction,  although  he  might  have  paid 
them  an  amount  which,  added  to  the  current  interest  upon 
the  note,  largely  exceeded  legal  interest,  it  would  not  prove 
usury  in  the  loan.  It  can  not  concern  the  lender  what  the 
borrower  pays  to  his  own  agents.  (Kihlholz  v.  Wolf,  Ex'x. 
103  111.  362 ;  Phillips  v.  Roberts,  90  id.  492.)  The  burden  of 
proving  a  transaction  usurious  rests  upon  the  party  alleging  it. 
{Boylston  v.  Bain,  90  111.  283 ;  Kihlholz  v.  Wolf,  Ex'x.  supra.) 
In  the  next  place,  at  the  time  this  loan  was  made  (July  15, 
1875,)  it  was  lawful  to  exact  ten  per  cent  per  annum  interest 
on  money  loaned.  The  note  given  bears  interest  only  at  the 
rate  of  nine  per  cent  per  annum,  and  runs  for  five  years.  It 
has  been  held,  and  is  the  well  settled  law  of  this  court,  that 
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it  is  not  usurious  to  exact  the  payment  of  interest  in  advance. 
(Mitchell  V.  Lyman  et  al.  77  111.  525 ;  Goodrich  v.  Reynolds, 
31  id.  490;  McGill  v.  Ware,  4  Scam.  21.)  One  per  cent  on 
$4500  (the  amount  borrowed)  for  five  years  makes  just  $225  ; 
and  so,  in  any  view,  interest  has  not  been  exacted  beyond  the 
rate  of  ten  per  cent  per  annum — the  then  legal  rate.  McGov- 
em  V.  Union  Mutual  Life  Ins.  Co.  109  111.  151. 

The  objection  to  the  master's  fee  is  untenable.  Without 
stopping  to  inquire  whether  the  amount  charged  is  illegal, 
we  deem  it  sufficient  to  say  the  circuit  court  has  never  adju- 
dicated upon  that  question.  The  facts  are,  the  master  ap- 
pended below  his  signature  to  his  report,  a  statement  of  costs, 
as  a  guide  to  the  clerk  in  making  up  his  fee  bill.  It  is  not 
within  the  reference,  is  no  part  of  the  report  proper,  and  the 
court  in  approving  the  report  is  not  to  be  presumed  to  have 
passed  upon  it.  When  the  fee  bill  is  made  up  including  it, 
it  will  be  competent  for  appellants  to  question  its  validity  by 
a  proper  proceeding,  if  they  shall  deem  it  advisable.  In  all 
respects,  we  think  the  evidence  authorizes  the  amount  of  the 
decree  as  rendered. 

The  principal  question,  and  only  one  upon  which  we  have 
had  any  hesitancy,  is  that  arising  upon  that  part  of  the  answer 
which  denies  the  existence  of  the  complainant  as  a  corpora- 
tion, and  its  authority  to  loan  money  in  this  State ;  but  after 
mature  consideration  we  are  satisfied  it  must  be  decided 
against  appellants.  They  do  not  deny,  but,  at  least  indi- 
rectly, admit,  the  execution  of  the  promissory  note,  the  power 
of  attorney  to  confess  judgment,  and  the  deed  of  trust  or 
mortgage, — each  of  which  expressly  admits  and  recognizes 
the  existence  of  the  complainant.  The  rule  is,  the  execution 
of  a  note,  mortgage,  etc.,  to  a  corporation,  as  such,  is  suffi- 
cient prima  facie  evidence  of  the  existence  of  the  corporation, 
and  no  further  proof  thereof  is  necessary  until  such  proof 
is  rebutted.  Morawetz  on  Private  Corporations,  sec.  138: 
Angell  &  Ames  on  Corporations,  (5th  ed.)  635  ;  Hermann  on 
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Estoppel,  (2d  ed.)  424;  Dutchess  Manf.  Co,  v.  Davis,  14 
Johns.  238;  Jones  y,  Cincinnati  Type  Foundry  Co.  14  Ind. 
90;  Cahill  v.  Kalamazoo  Mutual  Ins.  Co.  2  Doug.  (Mich.) 
124;  Steam  Navigation  Co.  v.  Weed,  17  Barb.  378;  Black 
River  R.  R.  Co.  v.  Clark,  25  N.  Y.  208 ;  Lombard  v.  Sinai 
Congregation,  64  111.  477. 

But  counsel  contend  this  is  upon  the  principle  of  estoppel, 
and  could  properly  only  have  been  relied  upon,  here,  by  de- 
murring to  the  answer.  In  this  class  of  cases,  wdiile  it  is 
usually  said  the  party  is  estopped  to  deny  the  existence  of 
the  corporation,  the  courts  really  proceed  upon  a  rule  of  evi- 
dence, rather  than  upon  the  strict  doctrine  of  estoppel.  As  is 
well  said  by  Perkins,  J.,  in  Jones  v.  Cincinnati  Type  Foundry 
Co.  supra:  "They  have  treated  the  contract  with  a  party  by 
a  name  implying  a  corporation,  really  as  evidence  of  the  ex- 
istence of  a  corporation,  more  than  as  an  estoppel  to  disprove 
such  fact."  But  we  are  not  aware  that  any  question  could 
have  been  raised  by  demurrer  to  this  answer.  Under  the 
chancery  practice,  if  an  answer  is  defective  it  must  be  ex- 
cepted to, —  a  demurrer  is  not  allowable.  (Stone  et  al.  v. 
Moore,  26  111.  165.)  But  where  the  answer  is  not  under  oath 
exceptions  will  not  lie,  because  such  answer  is  not  evidence 
for  the  party  making  it.  (Supervisors  of  Fulton  County  v. 
Mississippi  and  Wabash  R.  R.  Co.  21  111.  366.)  Nothing 
could  have  been  replied  specially,  for  the  statute  provides : 
"Keplications  shall  be  general,  with  the  like  advantage  to  all 
parties  as  if  special."  (Rev.  Stat.  1874,  chap.  22,  sec.  28.) 
The  oath  to  the  answer  is  here  waived  by  the  bill,  and  the 
answer  is  not  under  oath.  It  must  result,  either  that  the 
effect  of  the  evidence  of  the  execution  of  the  note,  cognovit 
and  trust  deed  to  appellee,  by  its  corporate  name,  can  not  be 
considered  at  all  in  cases  like  the  present,  or  it  is  competent 
to  consider  it  under  the  issue  raised  upon  the  answer.  This 
latter  course  seems  to  us  unobjectionable,  and  appears  to  be 
in  the  interest  of  justice.  There  is  nothing  in  the  character 
16—110  III. 
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of  such  a  corporation  contrary  to  public  policy  in  this  State, 
{Stevens  v.  Pratt  et  al.  101  111.  206,)  and  to  allow  the  plea  of 
ultra  vires  here  would  be  to  work  a  wrong, — it  would  be  con- 
trary to  natural  right  and  justice.  This  is  never  admissible. 
Darst  V.  Gale  et  al.  83  111.  136. 

We  perceive  no  reason  for  disturbing  the  decree  below,  and 
it  is  therefore  affirmed. 

Decree  affirmed. 


Terrence  Burns 

^. 

Christopher  C.  Miller  et  al. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  Desceiption — rejecting  one  of  two  descriptions  of  land  in  the  same 
instrument.  Where  there  are  two  descriptions  of  the  same  premises  in  a 
deed  or  other  writing,  one  of  which  is  complete  and  the  other  has  something 
added  which  is  subordinate  and  incorrect,  the  incorrect  or  subordinate  part 
may  be  regarded  as  surplusage. 

2.  A  decree  on  a  bill  for  the  assignment  of  dower  and  partition  of  lands 
found  that  the  ancestor  of  the  heirs,  and  husband  of  the  widow,  died  seized 
of  the  north-west  quarter  of  the  south-west  quarter  of  section  1,  and  the 
north  half  of  the  south-west  quarter  of  the  south-west  quarter  of  section  1, 
in  town  14  south,  range  2  east,  and  other  lands  described,  and  appointed 
commissioners  to  set  apart  the  widow's  dower  in  such  lands,  and  divide  the 
residue  thereof  between  the  heirs,  if  partition  could  be  made  without  preju- 
dice to  the  owners.  The  commissioners  reported  that  they  had  examined 
"the  said  real  estate,"  and  set  apart  and  allotted  to  the  widow,  "as  her  dower 
in  full  in  and  to  said  real  estate,"  the  north-west  quarter  of  the  south-west 
quarter,  and  the  north  half  of  the  south-west  quarter  of  the  south-west 
quarter  of  section  2,  town  14  south,  range  2  east.  It  further  appeared  that 
the  deceased  ancestor  never  owned  any  such  land  in  section  2:  Held,  that 
from  the  whole  decree  it  was  apparent  the  commissioners  never  intended 
to  set  off  to  the  widow  the  land  described  as  being  in  section  2,  but  on  the 
contrary  it  was  plain  that  the  figure  "2"  was  used  when  "1"  was  intended, 
and  that  the  description  of  the  land  as  being  in  section  2  might  be  rejected 
as  surplusage. 


1884.]  Burns  v.  Miller  et  al.  243 

Briefs  of  Counsel. 

3.  Evidence — admissions  amounting  to  proof  of  life  tenant's  death. 
The  heirs  of  a  deceased  person  can  not  recover  in  ejectment  the  lands  of 
their  ancestor  set  off  to  the  widow  as  dower,  during  her  lifetime;  but  when 
it  is  admitted  on  the  trial  that  plaintiffs  are  prima  facie  entitled  to  recover 
the  lands  in  controversy  by  reason  of  being  the  heirs  of  F.  M.,  deceased, 
who  died,  etc.,  seized  in  fee  of  the  lands,  proof  of  the  widow's  death  may  be 
regarded  as  waived  or  her  death  as  conceded. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county ; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  A.  G.  Damron,  for  the  plaintiff  in  error : 

The  evidence  shows  that  the  land  allotted  to  the  widow  is 
in  section  2,  and  it  is  contended  that  the  words  in  the  decree 
describing  the  widow's  dower  as  being  allotted  in  "section  2," 
must  be  rejected  as  surplusage  or  for  repugnancy,  and  the 
words  "section  1"  substituted.     This  is  purely  technical. 

The  cases  of  Swift  v.  Lee,  65  111.  336,  Myers  v.  Ladd,  26 
id.  415,  and  Kruse  v.  Wilson,  79  id.  233,  are  not  applicable 
to  this  case  in  their  facts.  The  repugnancy  here  does  not 
arise  in  one  continuous  description  of  two  different  quantities, 
with  the  intention  of  describing  only  one,  but  arises  argu- 
mentatively  by  comparison  of  different  parts  of  the  decree. 

Mr.  H.  M.  KiDENHowER,  for  the  defendants  in  error : 

In  the  description  of  lands  in  conveyances  and  judicial 
proceedings,  it  is  held  that  if  it  can  be  made  certain  by 
rejecting  that  w^iich  is  repugnant  or  false,  it  will  be  done. 
Stvift  V.  Lee,  65  111.  336;  Myers  v.  Ladd,  26  id.  415;  Blakely 
V.  Bestor,  13  id.  70S;  Miller  v.  Beeler,  25  id.  163;  Kruse  v. 
Wilson,  79  id.  233. 

The  rule  is,  where  there  are  two  descriptions  in  a  deed, 
the  one,  as  it  were,  superadded  to  the  other,  and  one  descrip- 
tion being  complete  and  sufficient  of  itself,  and  the  other, 
which  is  subordinate  and  superadded,  is  incorrect,  the  incor- 
rect description,  or  feature,  or  circumstance  of  the  descrip- 
tion,  is  rejected  as  surplusage,  and  the  complete  and  correct 
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description  is  allowed  to  stand  alone.     Myers  v.  Ladd,  26  111. 
415;  Kruse  v.  Wilson,  79  id.  233. 

Plaintiff  in  error,  by  admitting  a  prima  facie  case  in  the 
plaintiffs,  admitted  the  death  of  the  widow  before  the  suit  was 
brought,  and  he  is  now  estopped  from  setting  up  a  failure  to 
prove  that  fact  on  the  part  of  the  defendants  in  error.  Strih' 
ling  V.  Prettyman,  57  111.  372  ;  Hensoldt  v.  Town  of  Petersburg, 
63  id.  111. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  defendants  in 
error,  heirs  at  law  of  Frederick  Miller,  deceased,  to  recover 
the  north-west  quarter  of  the  south-west  quarter  of  section  1, 
and  the  north  half  of  the  south-west  quarter  of  the  south- 
west quarter  of  section  1,  all  in  township  14,  range  2,  in 
Johnson  county. 

It  was  admitted  on  the  trial  that  Frederick  Miller  died 
seized  of  the  lands,  in  April,  1868,  and  that  the  plaintiffs 
are  his  heirs ;  but  it  was  contended  by  the  defendants  that 
the  lands  had  been  sold  under  a  decree  rendered  in  the  cir- 
cuit court  of  Johnson  county,  in  a  proceeding  between  the 
widow  and  heirs  of  Frederick  Miller,  deceased,  to  assign  dower 
and  partition  the  lands  belonging  to  his  heirs.  The  decree 
of  sale  in  the  partition  suit  was  put  in  evidence  by  the  de- 
fendants on  the  trial,  and  the  main  question  presented  by 
the  decree,  and,  indeed,  by  the  entire  record,  is  whether  the 
lands  in  controversy  were  ordered  sold  by  that  decree.  If 
they  were,  the  defendants  would  be  entitled  to  hold  posses- 
sion of  the  lands,  as  they  claimed  under  a  sale  under  the 
decree.  If,  on  the  other  hand,  they  were  set  off  to  the  widow 
as  dower,  then  upon  her  death  the  heirs  were  entitled  to  the 
possession  of  the  lands  so  set  apart  to  her. 

The  decree  was  rendered  at  the  September  term,  1868, 
of  the  Johnson  circuit  court.  Lavina  Miller,  the  widow  of 
Frederick  Miller,  and  three  of  his  children,  were  complain- 
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ants,  and  the  balance  of  his  heirs  were  defendants.  The 
decree  found  that  at  the  time  of  his  death  Frederick  Miller 
was  seized  in  fee  simple  of  the  following  described  real  estate, 
situate,  lying  and  being  in  the  county  of  Johnson,  and  State 
of  Illinois,  to-wit :  The  south-west  quarter  of  the  south-west 
quarter,  and  the  south-west  quarter  of  the  north-east  quarter, 
of  section  26,  town  13  south,  range  2  east,  and  part  of  the 
north-west  quarter  of  the  south-east  quarter  of  section  2, 
town  14  south,  range  2  east,  beginning  at  the  south-east  cor- 
ner of  the  above  described  tract  of  land,  thence  in  a  south- 
east direction,  with  the  meanders  of  a  branch,  to  the  south 
line  of  said  tract,  thence  east  to  the  south-east  corner,  thence 
north  eighty  rods,  thence  west  to  the  place  of  beginning,  con- 
taining twenty  acres,  more  or  less-;  and  the  north  half  of  the 
south-east  quarter  of  the  south-west  quarter  of  section  1, 
town  14  south,  range  2  east,  twenty  acres ;  and  the  north 
half  of  the  south-west  quarter  of  the  south-west  quarter  of 
section  1,  town  14  south,  range  2  east,  and  the  north-east 
quarter  of  the  south-east  quarter,  and  the  north-west  quarter 
of  the  south-west  quarter  of  section  1,  town  14  south,  range  2 
east,  containing  in  the  aggregate  two  hundred  and  sixty  acres, 
more  or  less ;  and  that  no  other  person  or  persons  than  the 
said  parties  to  this  suit  have  any  interest  in  or  title  to  said 
real  estate,  in  any  manner  whatever.  The  decree  then  con- 
tained the  following : 

"It  is  ordered  and  decreed  by  the  court  that  partition  be 
made  of  said  real  estate  among  the  several  parties  to  this 
suit,  equally,  according  to  their  respective  shares,  if  the  same 
can  be  done  without  prejudice  or  injustice  to  the  owners  and 
proprietors  thereof ;  and  that  Eobert  M.  Whitnel,  W.  D. 
Peeler  and  Joshua  P.  West  be  and  they  are  hereby  appointed 
commissioners  to  make  said  partition,  and  they  are  hereby 
ordered  to  report  the  same  to  the  court,  here,  by  nine  o'clock 
in  the  morning  of  Saturday  next. 
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''Wednesday,  Sept.  9,  1868. — This  day  come  the  complain- 
ants, by  their  said  solicitor,  and  also  come  the  said  commis- 
sioners, and  submit  to  the  court  their  report,  showing  that 
after  having  been  duly  sworn  before  W.  D.  Deans,  a  justice 
of  the  peace  in  Johnson  county,  as  such  commissioners,  and 
examining  the  said  real  estate,  they  have  set  apart  and  allot- 
ted to  the  said  Lavina  Miller,  widow  of  the  said  Frederick 
Miller,  deceased,  as  her  dower  in  full  in  and  to  said  real 
estate,  the  following,  to-wit :  The  north  half  of  the  south- 
west quarter  of  the  south-west  quarter,  and  the  north-west 
quarter  of  the  south-west  quarter  of  section  2,  town  14  south, 
range  2  east,  in  said  county  of  Johnson,  and  State  of  Illinois, 
containing  sixty  acres,  more  or  less ;  and  they  further  report 
that  the  remainder  or  balance  of  said  real  estate  can  not  be 
divided  among  the  several  parties  to  this  suit  without  mani- 
fest injustice  and  prejudice  to  the  several  parties  interested 
therein." 

This  report  the  court  approved,  and  decreed  as  follows : 
"Therefore  it  is  further  ordered,  adjudged  and  decreed  by 
the  court,  that  the  balance  of  said  real  estate  (not  set  off,  as 
aforesaid,  to  the  said  Lavina  Miller,)  be  sold  by  the  master 
in  chancery,  at  the  court  house  door,  in  Vienna,  at  public 
auction,  to  the  highest  bidder." 

It  will  be  observed  that  Frederick  Miller  owned  no  land  in 
section  2  except  twenty  acres,  and  that  was  located  in  the 
south-east  quarter.  So  far  as  the  north  half  of  the  south- 
west quarter  of  the  south-west  quarter,  and  the  north-west 
quarter  of  the  south-west  quarter  of  section  2,  town  14  south, 
range  2  east,  are  concerned,  Miller  never  owned  or  claimed 
such  lands,  and  it  is  apparent,  when  the  entire  decree  is  con- 
sidered, that  the  commissioners  never  intended  to  set  off  to 
the  widow  the  land  described  in  section  2,  but,  on  the  con- 
trary, it  is  plain  that  the  figure  "2"  was  used  when  "1"  was 
intended.     In  the  first  part  of  the  decree  the  court  found 
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that  Frederick  Miller  died  seized  of  the  north  half  of  the 
south-west  quarter  of  the  south-west  quarter,  and  the  north- 
west quarter  of  the  south-west  quarter  of  section  1,  town  14 
south,  range  2  east,  and  other  lands  particularly  described, 
all  in  Johnson  count3^  and  containing  in  all  two  hundred  and 
sixty  acres.  These  lands,  and  these  onl}^,  the  court  decreed 
should  be  divided,  and  commissioners  were  appointed  to  set 
off  to  Lavina  Miller  her  dower  in  these  lands.  Now,  the  com- 
missioners reported  that  they  had  examined  said  real  estate, — 
that  is,  the  land  which  the  court  had  found  belonged  to  Miller 
at  the  time  of  his  death,  and  not  the  south-west  quarter  of 
section  2.  They  then  report  that  they  have  set  apart  and 
allotted  to  Lavina  Miller,  widow,  as  her  dower  in  and  to  said 
real  estate,  (that  is,  the  land  the  court  had  found  Miller  was 
sfeized  of  at  the  time  of  his  death,)  the  following.  The  de- 
scription does  not,  however,  conform  to  the  description  as 
contained  in  the  former  part  of  the  decree.  But  in  so  far  as 
the  description  of  the  land  fails  to  conform  to  the  description 
in  the  former  part  of  the  decree,  it  may  be  rejected. 

The  doctrine  of  Myers  v.  Ladd,  26  111.  415,  may  be  invoked 
here.  It  was  there  held  that  where  there  are  two  descrip- 
tions of  the  same  premises  in  a  deed,  one  of  which  is  com- 
plete and  the  other  has  something  added  which  is  subordinate 
and  incorrect,  the  incorrect  or  subordinate  part  may  be  re- 
jected as  surplusage.  Here,  in  the  first  part  of  the  decree 
the  sixty  acres  of  land  set-off  to  the  widow  is  correctly  de- 
scribed, but  in  the  last  part  of  the  decree  a  mistake  was  made 
and  the  land  described  erroneously.  From  the  reading  of 
the  whole  decree  the  intention  is  so  apparent  to  set  off  to 
the  widow  the  lands  in  question,  that  we  think  the  erroneous 
description  may  be  rejected  as  surplusage,  and  allow  the  first 
description  given  in  the  decree  to  prevail.  It  is  absurd  to 
suppose  that  dower  was  given  to  the  widow  from  lands  never 
owned  by  her  husband,  and  yet  such  is  the  result  if  the  posi- 
tion of  plaintiff  in  error  is  sustained. 
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It  is  also  contended  that  the  evidence  fails  to  show  that 
the  widow  is  dead,  and  for  this  reason  the  judgment  is  erro- 
neous. The  heirs  could  not  recover  the  lands  set  off  to  the 
widow  as  dower  during  her  life ;  but  as  we  understand  the 
record,  the  death  of  the  widow^  was  conceded  on  the  trial. 
It  was  admitted  on  the  trial  by  the  defendants,  as  appears 
by  the  record,  that  plaintiffs  were  ''prima  facie  entitled  to 
recover  the  lands  in  controversy,  by  reason  of  their  being  the 
heirs  of  Frederick  Miller,  deceased,  who  died  in  April,  1878, 
seized  in  fee  of  the  lands."  Under  this  admission,  proof  of 
the  widow's  death  may  be  regarded  as  waived. 

After  a  careful  examination  of  the  entire  record,  we  are  of 

opinion  the  judgment  of  the  circuit  court  was  correct,  and  it 

will  be  affirmed. 

Judgment  affirmed. 


Nathaniel  J.  Austine 

^« 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  June  13,  1884. 

1.  Witness — credibility — how  questioned.  The  prosecutrix  in  a  pro- 
secution for  rape,  or  for  an  assault  with  intent  to  commit  a  rape,  may  be 
contradicted  by  showing  that  she  has  made  statements,  not  under  oath,  in- 
consistent with  her  evidence,  leaving  her  credibility  a  question  for  the  jury. 

2.  Continuance — application  by  defendant  in  prosecution  for  rape — 
sufficiency  of  grounds — absence  of  witness.  An  affidavit  by  the  defendant 
for  a  continuance  of  a  case  of  indictment  for  a  rape,  against  him,  showed 
that  the  prosecutrix  was  the  principal  witness  for  the  People;  that  she  would 
testify  on  the  trial  that  the  defendant  committed  a  rape  upon  her  upon  two 
different  occasions,  giving  the  time  and  place;  that  such  evidence  would  be 
false;  that  defendant  was  not  guilty  as  charged,  and  the  prosecution  by  the 
prosecutrix  was  purely  for  blackmail.  It  also  showed  diligence  in  endeavor- 
ing to  procure  the  attendance  of  a  witness  of  the  county,  whose  name  was 
given,  and  that  defendant  could  prove  by  such  witness  that  at  a  time  named, 
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subsequent  to  that  when  the  last  rape  was  alleged  to  have  been  committed, 
in  a  conversation  which  he  then  had  with  the  prosecutrix^  she  told  him,  vol- 
untariW,  "that  the  defendant  never  used  any  force  or  violence  on  the  occasions 
the  said  prosecuting  witness  will  testify  as  having  been  raped  and  assaulted 
by  the  defendant,  and  that  the  defendant  never  committed  the  crime  of  rape 
upon  her,  as  charged,"  but  his  only  offence  was  soliciting  her  to  commit 
adultery,  which  she  refused  to  do.  The  affidavit  also  showed  the  absence  of 
the  witness  beyond  the  limits  of  the  State  without  defendant's  procurement 
or  consent,  his  inability  to  procure  the  attendance  of  the  absent  witness  at 
that  term  of  the  court,  and  his  ability  to  procure  his  attendance  at  the  next 
term,  and  concluded  by  stating  that  defendant  knew  of  no  other  witness  by 
whom  this  proof  could  be  made,  and  that  the  affidavit  was  not  made  for  delay. 
The  court  denied  the  application:  Held,  that  the  court  erred  in  refusing  a 
continuance,  and  that  it  was  not  necessar}^  to  state  that  the  prosecutrix  would 
deny  that  she  made  such  a  statement  to  the  absent  witness.  The  party  mak- 
ing such  an  affidavit  is  not  required  to  state  what  he  can  not  know,  or  his 
belief  based  solely  on  facts  previously  stated. 

3.  Same — duly  to  cross-examine  prosecuting  witness  as  to  matters  pro- 
posed to  be  proven  by  absent  witness.  A  party  indicted  for  rape  made 
application  for  a  continuance,  to  enable  him  to  procure  the  attendance  of  a 
witness,  by  whom  to  prove  that  the  prosecutrix  stated  to  him  that  the  defend- 
ant used  no  force  on  her,  and  did  not  assault  or  rape  her,  etc.,  which  was 
overruled.  On  the  trial  the  prosecutrix  testified  to  the  rape,  and  defendant 
did  not  ask  her  in  regard  to  what  she  had  said  to  the  absent  witness,  and  from 
this  omission  it  was  claimed  that  the  defendant  was  not  prejudiced  by  the 
refusal  of  a  continuance:  Held,  that  the  defendant  was  under  no  obligation 
to  cross-examine  the  witness  in  this  respect,  his  witness  being  absent,  and 
that  he  waived  nothing  by  declining  to  do  so. 

4.  Same — attachment  of  absent  witness — of  the  questions  presented  on 
answer  to  the  attachment.  Where  a  motion  for  a  continuance,  based  on  an 
affidavit  showing  the  absence  of  a  material  witness  without  the  party's  con- 
sent, is  overruled,  and  after  the  trial  the  absent  witness  is  attached  for  absent- 
ing himself,  and  he,  in  answer  to  interrogatories,  states  that  he  went  away  by 
the  consent  of  the  party  and  his  attorney,  such  statement  of  the  witness  can 
not  be  used  to  the  prejudice  of  the  party  applying  for  the  continuance,  he 
being  no  party  to  the  attachment. 

5.  E,APE — omitting  to  resist  or  make  outcry.  If  a  woman,  when  raped, 
is  paralyzed  by  fear,  she  will  not  be  expected  to  make  resistance  or  outcry; 
and  if  the  superiority  of  the  defendant's  strength  over  hers  is  very  great,  she 
might  not  be  able  to  make  effectual  resistance.  If  so  remote  from  all  human 
help  that  an  outcry  would  j)rove  unavailing,  none  need  be  made,  as  the  law 
does  not  require  the  doing  of  impossible  or  useless  acts. 

6.  In  a  prosecution  for  a  rape,  where  the  defendant  asked  the  court  to 
instruct  the  jury  as  to  the  legal  presumption  arising  from  the  conduct  of  the 
prosecutrix,  such  as  failing  to  resist  or  make  an  outcry,  the  court  modified 
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the  instruction  by  adding  the  words,  "unless  there  was  good  excuse,"  etc.: 
Held,  that  the  modification  was  erroneous.  Instead  of  the  words  "good  ex- 
cuse, "  the  court  should  have  added  what,  in  law,  in  the  particular  instance, 
constituted  a  "legal  excuse,"  leaving  the  jury  to  find  if  the  requisite  facts 
constituting  such  legal  excuse  were  proved. 

AVrit  of  Error  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  for  the  plaintiff  in  error. 

Mr.  J.  J.  TuNNicLiFF,  State's  Attorney,  and  Mr.  James 
McCartney,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted  for  the  crime  of  rape 
upon  one  Permelia  Slutz.  Upon  trial  he  was  convicted  of 
an  assault  with  intent  to  commit  rape,  and  sentenced  to  the 
j)enitentiary  for  the  term  of  three  years. 

Before  the  case  was  called  for  trial,  the  plaintiff  in  error 
moved  the  court  to  continue  the  cause  until  the  next  term, 
supporting  the  motion  by  his  affidavit.  The  court  overruled 
the  motion,  and  this  ruling  presents  the  first  question  for  our 
consideration.  The  affidavit  shows  that  Permelia  Slutz,  the 
prosecutrix,  is  the  principal  witness  on  behalf  of  the  prose- 
cution ;  that  she  will  testify,  on  the  trial,  that  the  defendant 
committed  a  rape  upon  her  upon  two  different  occasions, 
giving  time  and  place ;  that  this  evidence  will  be  false ;  that 
the  defendant  is  not  guilty  as  charged  in  the  indictment,  and 
the  prosecution  of  the  case  by  the  prosecutrix  is  purely  for 
blackmail.  Diligence  is  then  shown  in  procuring  the  attend- 
ance of  a  witness,  whose  name  is  given,  and  who  is  a  resident 
of  the  county,  by  whom  he  can  prove  that  at  a  time  named, 
subsequent  to  that  when  the  last  rape  is  alleged  to  have  been 
committed,  in  a  conversation  which  he  then  had  with  the 
prosecutrix,  she  told  him,  voluntarily,  "that  the  defendant 
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never  used  any  force  or  violence  on  the  occasions  the  said 
prosecuting  witness  will  testify  as  having  been  raped  and 
assaulted  by  the  defendant,  and  that  the  defendant  never 
committed  the  crime  of  rape  upon  her,  as  charged,"  but  his 
only  offence  was  soliciting  her  to  commit  adultery,  which  she 
refused  to  do.  The  absence  of  the  witness  beyond  the  limits 
of  the  State  without  his  procurement  or  consent,  his  inability 
to  procure  his  attendance  at  that  term  of  court,  and  his 
ability  to  procure  his  attendance  at  the  next  term  of  court, 
are  then  shown ;  and  it  concludes  by  stating  that  he  knows 
of  no  other  witness  by  whom  this  proof  can  be  made,  and  that 
the  affidavit  is  not  made  for  delay,  etc. 

If  authority  be  needed  upon  so  obvious  a  proposition  as 
that  the  prosecutrix,  in  a  case  like  this,  may  be  contradicted 
by  showing  that  she  has  made  statements,  not  under  oath, 
inconsistent  with  her  evidence,  and  that  the  question  of  her 
credibility  is  then  a  question  for  the  jury,  it  will  be  found  in 
Kennedy  v.  The  People,  44  111.  283. 

The  only  objection  urged  against  the  sufficiency  of  this 
affidavit  is,  that  it  does  not  state  that  the  prosecutrix  will, 
in  giving  her  evidence,  deny  that  she  made  the  statement  to 
which  the  absent  witness  will  testify.  We  do  not  think  this 
was  essential.  The  matters  to  which  the  affidavit  shows  the 
prosecutrix  and  the  absent  witness  will  testify,  are  directly 
contrary  to  each  other.  Both  can  not  be  true,  and  it  is  not, 
therefore,  to  be  presumed  that  the  prosecutrix  would  admit 
the  matters  to  which  the  affidavit  alleges  the  absent  witness 
will  testify.  Whether  she  would  do  so  or  not,  so  far  as  ap- 
pears by  the  affidavit,  was,  when  it  was  made,  undisclosed, 
and  rested  entirely  in  her  breast.  How  could  the  defendant 
testify  to  a  future,  undisclosed  intention  of  the  prosecutrix? 
Her  intention  to  testify  in  regard  to  the  alleged  commission 
of  a  rape,  the  record  shows  was  disclosed  in  a  preliminary 
trial  before  a  justice  of  the  peace,  and  probably  before  the 
grand  jury,  and  was  therefore  properly  embodied  in  the  affi- 
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davit.  But  this  can  not  be  said  as  to  her  testimony  in  regard 
to  a  subsequent  admission  contradictory  of  that  testimony, 
unless  it  affirmatively  appears  her  intention  v^ith  regard  to 
her  testimony  in  that  respect  has  been  disclosed.  An  affida- 
vit of  this  kind  is  not  required  to  state  what  the  party  making 
it  can  not  know.  Nor  is  it  required  that  the  party  shall  state 
his  belief  in  regard  to  matters  which  he  bases  solely  on  facts 
previously  stated, — as,  for  instance,  if  all  he  knows  is  that 
the  prosecutrix  has  manifested  an  intention  to  testify  to  one 
state  of  facts,  and  has  said  another  state  of  facts  is  true,  the 
court  will  draw  its  own  inferences.  His  belief,  apart  from 
facts,  and  except  as  warranted  by  facts,  can  be  of  no  conse- 
quence whatever.  When  this  affidavit  was  presented,  the 
State's  attorney  might  have  admitted  its  truth,  and  then,  if 
it  became  material  upon  the  trial,  the  prosecutrix  would  have 
been  allowed  to  explain  why  she  had  made  the  statement ; 
but  if  the  facts  stated  were  not  true,  the  proper  course  to 
contest  them  was  pursued.  We  think  the  affidavit  contained 
all  that  was  essential  to  entitle  the  defence  to  a  continuance, 
its  statements  being  not  admitted. 

But  it  is  contended  the  error  in  this  ruling  could  not  have 
prejudiced  the  defendant,  because  he  did  not  inquire  of  the 
prosecutrix,  when  cross-examining  her,  in  regard  to  what  she 
had  said  to  this  witness.  We  do  not  think  so.  He  was  not 
then  in  a  condition  to  contradict  her,  his  witness  being  absent, 
and  the  policy  of  taking  her  answers  uncontradicted  might 
be  very  questionable.  He  certainly  was  under  no  obligation 
to  enter  upon  a  cross-examination  in  this  respect,  and  in  our 
opinion  waived  nothing  by  declining  to  do  so. 

Again,  it  is  pressed  upon  our  attention  that  the  absent 
witness  returned  before  the  end  of  the  term  of  the  court,  and 
upon  being  arrested  upon  attachment  for  contempt  of  court 
in  refusing  to  obey  its  process,  in  answer  to  interrogatories 
then  propounded  to  him,  stated  that  he  had  absented  himself 
from  court  by  the  consent  of  the  defendant  and  his  attorney. 
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It  is  enough  to  say,  the  defendant  was  no  party  to  that  pro- 
ceeding, and  it  is  unprecedented,  and  violative  of  all  prin- 
ciple, that  the  answer  of  the  witness  in  that  proceeding  should 
be  allowed  to  affect  the  defendant  in  this.  That  was  an 
independent  case  of  the  PeojDle  against  the  witness,  and  the 
record  of  it  has  no  place  here.  It  is  not  compatible  with  the 
orderly  and  systematic  proceedings  of  courts  to  consider  evi- 
dence in  one  case  w^hich  belongs  to  another  and  wholly  dif- 
ferent case  between  different  parties,  however  much  it  may 
reflect  upon  a  party  thereto. 

The  affidavit,  here,  is  stronger  than  that  for  a  continuance 
in  SMrwin  v.  The  Peoj^le,  69  111.  55,  which  we  held  suf6.cient 
to  entitle  the  defendant  to  a  continuance.  In  that  case  it 
was  not  stated  that  the  prosecutrix  would  be  the  principal 
witness  in  the  prosecution,  or  to  what  it  was  expected  she 
would  testify ;  but  the  court  inferred,  from  certain  facts  ap- 
pearing in  the  record,  that  she  would  be  the  principal  prose- 
cuting witness. 

We  do  not  desire  to  express  any  opinion  as  to  the  weight 
of  the  evidence  in  this  case,  further  than  to  say  the  defend- 
ant's guilt  is  not  so  clearly  proved  that  we  can  confidently 
say  the  jury  would  not  have  found  different  had  the  absent 
witness  been  present  and  testified  to  the  matters  set  forth  in 
the  affidavit. 

The  court  erred,  in  our  opinion,  in  overruling  the  motion 
for  a  continuance,  and  for  that  error  the  judgment  is  reversed 
and  the  cause  remanded. 

Several  other  objections  have  been  urged  upon  our  atten- 
tion, but  inasmuch  as  they  are  not  likely  to  occur  on  the 
next  trial,  we  deem  it  unnecessary  to  pass  upon  them.  It 
may  be  well,  however,  to  direct  the  attention  of  the  court 
below  to  certain  language  used  in  modifying  some  of  the 
defendant's  instructions,  which  we  regard  as  objectionable. 
These  instructions  were  in  regard  to  the  legal  presumption 
arising  from  certain  conduct  of  the  prosecutrix  claimed  to 
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have  been  proved  by  the  evidence,  and  the  court  modified 
them  by  adding  the  words,  "unless  there  was  no  good  excuse," 
etc.  The  words  "good  excuse,"  can  only  mean  "legal  ex- 
cuse," and  "legal  excuse"  presents  a  question  of  law.  The 
court  should  have  added,  instead  of  the  words  "good  excuse," 
if  modification  was  deemed  necessary,  what,  in  law,  in  the 
particular  instances,  constitutes  "legal  excuse, "  leaving  the 
jury  to  find  whether  the  requisite  facts  were  proved, — as,  for 
instance,  if  the  prosecutrix  was  paralyzed  by  fear,  she  could 
not  be  expected  to  make  resistance  or  outcry ;  if  the  supe- 
riority of  strength  of  the  defendant  over  her  was  very  great, 
she  might  not  be  able  to  make  effectual  resistance ;  if  they 
were  so  remote  from  all  human  help  that  all  outcry  must  be 
unavailing,  outcry  need  not  be  made.  The  law  does  not 
require  the  doing  of  impossible  or  useless  acts.  But  we  do 
not  think  the  jury  should  be  left  to  find  that  a  party  did  or 
did  not  have  a  "good  excuse"  for  doing  or  omitting  to  do  an 
act,  without  any  direction  as  to  what,  in  law,  constitutes  a 

"good  excuse." 

Judgment  reversed. 


The  National  Bank  of  Pontiac 

V. 

Solomon  E.  King  et  al. 

Filed  at  Ottawa  June  13,  1884. 

1.  Practice  in  the  Supeeme  Court — icho  may  complain  of  error. 
On  an  appeal  by  one  of  the  parties  to  a  decree,  to  this  court,  who  alone 
assigns  error,  suggestions  of  error  not  affecting  the  appellant  can  not  be  con- 
sidered. 

2.  Eelease  of  mortgage — as  affecting  an  intervening  judgment  lien. 
A  tract  of  land  was  purchased  subject  to  a  mortgage  thereon,  previously 
given  by  the  vendor,  which  was  assumed  by  the  purchaser  as  part  of  the 
price,  and  he  gave  his  note,  secured  by  mortgage  on  the  premises,  for  the 
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balance  of  the  purchase  money,  but  never  paid  anything  on  the  purchase. 
After  the  recovery  of  a  judgment  against  him  by  a  third  person,  the  purchaser 
reconveyed  the  land  to  his  vendor,  in  satisfaction  of  his  notes  and  mortgage, 
and  the  mortgagee  entered  satisfaction  of  this  second  mortgage  upon  the 
record,  in  ignorance  of  the  fact  of  there  being  a  judgment  against  the  mort- 
gagor, and  the  land  was  sold  under  execution  issued  on  the  judgment:  Held, 
that  the  purchaser  from  the  original  mortgagor  never  had  any  interest  in  the 
land  other  than  the  equity  of  redemption,  he  having  never  paid  anything, 
and  that  the  plaintiff  in  execution,  by  his  purchase,  succeeded  to  no  greater 
interest  on  account  of  the  entry  of  satisfaction  of  the  mortgage  of  record,  he 
being  in  no  way  injured  by  such  release,  and  in  no  manner  deceived  by  it  or 
induced  to  take  any  action  he  would  not  otherwise  have  taken. 

3,  PuKCHASEE  of  land  from  one  who  had  never  paid  the  purchase 
price — rights  of  such  second  purchaser,  as  against  the  original  vendor. 
A  judgment  creditor  who  levies  upon  and  purchases  the  land  of  his  debtor, 
who  had  bought  the  same  but  paid  nothing  of  the  purchase  money,  acquires 
only  the  interest  the  debtor  had  in  the  premises,  which  is  nothing  but  the 
right  to  perform  the  debtor's  contract.  -Before  such  creditor  can  obtain  any 
title  he  must  pay  what  his  debtor  was  obligated  to  pay  as  purchase  money 
and  taxes  accruing  on  the  land. 

4.  A  purchased  a  tract  of  land  subject  to  a  prior  mortgage,  which  he  was 
to  satisfy,  as  a  part  of  the  purchase  price,  giving  back  his  own  mortgage  on 
the  same  premises  to  secure  the  purchase  money.  The  purchaser  never  paid 
any  part  of  the  purchase  price  of  the  land,  nor  any  of  the  taxes  which  had 
accrued  thereon,  and  finally  reconveyed  the  premises  to  his  vendor  in  satis- 
faction of  the  obligations  he  had  assumed  in  respect  to  them,  and  the  latter 
entered  of  record  satisfaction  of  the  mortgage  he  had  received.  During  the 
time  intervening  the  purchase  by  A  and  his  reconveyance,  a  third  person 
recovered  a  judgment  against  hira,  but  this  fact  seems  not  to  have  been 
known  to  the  vendor  of  A  at  the  time  he  entered  satisfaction  of  his  mortgage. 
The  premises  were  levied  upon  and  sold  under  that  judgment,  the  plaintiff 
therein  becoming  the  purchaser.  Subsequently,  upon  bill  filed  by  the  holder 
of  the  original  mortgage,  to  foreclose,  in  which  the  execution  purchaser  was 
made  a  party,  it  was  decreed  that  unless  the  latter  should,  within  a  prescribed 
time,  perform  the  agreement  made  by  his  debtor,  A,  at  the  time  he  purchased 
the  premises,  in  respect  to  complainant's  mortgage,  and  also  reimburse  com- 
plainant the  amount  of  taxes  paid  by  him  which  ought  to  have  been  paid 
by  A,  then  such  execution  purchaser  should  take  nothing  by  his  purchase: 
Held,  the  decree  was  proper. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Livingston  county;  the  Hon.  Owen  T.  Eeeves,  Judge,  pre- 
siding. 
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It  appears  from  the  original  and  amended  bills  exhibited 
in  the  circuit  court  of  Livingston  county  by  Solomon  E.  King 
and  Hugh  M.  Hamilton,  against  Isaac  Defenbaugh,  Franklin 
D.  Sweetser,  the  National  Bank  of  Pontiac,  and  the  widow 
and  heirs  of  Allen  Walters,  deceased,  that  on  the  first  day  of 
August,  18Y0,  Franklin  D.  Sweetser  and  Henry  Stanchfield 
were  seized  in  fee  simple  of  the  quarter  section  of  land  about 
which  this  litigation  is  had,  with  some  other  land  described 
in  the  bill;  that  on  that  day  they  made  and  delivered  to 
Emma  F.  Hapgood  their  note  for  $3700,  to  become  due  in 
six  years,  with  interest  at  ten  per  cent  per  annum,  and  to 
secure  the  same  they  executed  and  delivered  to  Charles  Hap- 
good a  mortgage  or  trust  deed  on  all  the  lands  described  in 
the  bill ;  that  on  the  same  day  Sweetser  and  Stanchfield  made 
and  delivered  to  Emma  F.  Hapgood  their  other  note  for 
$1150,  to  become  due  in  five  years,  with  interest  at  ten  per 
cent  per  annum,  and  also  on  the  same  day  made  and  deliv- 
ered to  Lydia  F.  Hapgood  their  other  note  for  $1150,  to 
become  due  in  five  years,  with  ten  per  cent  interest  per  an- 
num, and  to  secure  the  payment  of  these  last  named  notes 
they  made  another  trust  deed  or  mortgage  on  the  same  land 
described  in  the  first  mentioned  mortgage,  to  Charles  Hap- 
good. Both  trust  deeds  or  mortgages  were  recorded  shortly 
after  the  making  of  the  same,  in  the  proper  office  in  the  county 
where  the  lands  are  situated. 

It  further  appears  that  afterwards,  on  the  2d  day  of  Octo- 
ber, 1871,  Sweetser  and  Stanchfield  sold  and  conveyed  the 
quarter  section,  which  is  the  real  subject  of  this  litigation, 
to  Isaac  Defenbaugh,  for  $6400,  subject  to  the  two  Hapgood 
mortgages,  both  of  which  were  on  record,  and  on  the  same 
day  they  sold  and  conveyed  the  other  two  tracts  described  in 
the  bill,  to  Adam  Defenbaugh,  for  $4600,  subject,  also,  to 
the  two  Hapgood  mortgages.  As  a  part  of  the  purchase 
money  for  the  tract  of  land  sold  to  Isaac  Defenbaugh,  he 
assumed  and  agreed  to  pay  on  the  Hapgood  note,  $3428.80, 
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and  for  the  balance  ($2971.20)  he  gave  to  Sweetser  his  four 
notes,  each  for  $650,  to  become  due  in  seven,  eight,  nine  and 
ten  years,  and  one  other  note  for  $371.20,  to  become  due  in 
seven  years,  all  bearing  interest  at  the  rate  of  ten  per  cent 
per  annum,  and  secured  the  same  by  mortgage  made  to 
Sweetser,  on  the  lands  sold  to  him.  In  the  same  way  Adam 
Defenbaugh  agreed  to  pay  a  portion  of  the  purchase  money 
for  the  tracts  of  land  sold  to  him,  on  the  Hapgood  notes,  and 
gave  his  notes  for  the  balance  of  the  purchase  money,  run- 
ning for  a  long  series  of  years,  secured  by  mortgage  on  the 
land  sold  to  him.  Isaac  and  Adam  Defenbaugh  w^ent  into 
the  actual  possession  of  the  lands  respectively  purchased  by 
them,  but  never  paid  any  part  of  the  purchase  price.  Fail- 
ing to  pay  any  part  of  the  purchase  money,  or  the  taxes 
accruing  thereon,  an  arrangement  was  afterwards,  on  the 
14th  day  of  October,  1875,  made,  by  which  Isaac  Defenbaugh 
reconveyed  the  quarter  section  conveyed  to  him,  back  to 
Sweetser,  in  satisfaction  of  the  note  and  mortgages  executed 
by  him  to  Sweetser,  and  also  in  satisfaction  of  the  amount 
agreed  to  be  paid  by  him  on  the  Hapgood  note,  and  for  no 
other  consideration.  It  was  expressly  agreed  this  latter  con- 
veyance was  made  subject  to  the  Hapgood  mortgages,  and 
Sweetser  released  of  record  the  mortgage  made  to  him  by 
Isaac  Defenbaugh.  In  the  meantime,  (that  is,  on  the  10th 
day  of  August,  1875,)  the  National  Bank  of  Pontiac  recovered 
a  judgment  in  the  circuit  court  against  Isaac  Defenbaugh 
and  others,  for  $1700,  which  became  a  lien  on  the  equity  of 
redemption  which  the  judgment  debtor  had  in  this  quarter 
section  of  land.  Afterwards,  perhaps  on  the  19th  day  of 
June,  1876,  a  pluries  execution,, issued  on  the  judgment  in 
favor  of  the  bank,  was  levied  on  this  quarter  section,  and  it 
was  sold  to  the  bank,  to  which  the  usual  certificate  of  pur- 
chase was  issued.  No  redemption  from  that  sale  having 
been  made,  the  sheriff  made  the  bank  a  deed  for  the  land. 
It  is  alleged,  and  it  is  no  doubt  true,  that  Sweetser  had  no 
17—110  III. 
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actual  knowledge  of  the  judgment  in  favor  of  the  bank  when 
he  released  the  Isaac  Defenbaugh  mortgage.  Defenbaugh 
did  not  disclose  that  fact. 

It  further  appears,  that  on  the  21st  day  of  October,  1875, 
Sweetser  sold  and  conveyed  the  same  quarter  section  that 
Isaac  Defenbaugh  had  just  reconveyed  to  him,  to  Allen  Walt- 
ers, for  the  sum  of  $6400,  and  to  secure  a  part  of  the  pur- 
chase money  Walters  gave  to  Sweetser  his  four  notes,  each 
for  $1100,  to  become  due  March  1,  1881,  1882,  1883  and 
1884,  respectively,  with  ten  per  cent  interest  per  annum,  and 
secured  the  same  by  mortgage  on  the  land,  and  also  secured 
the  balance  of  the  purchase  money  ($2000)  on  another  tract 
of  land.  These  notes  of  Walters  were  assigned  soon  after, 
and  delivered  to  King  &  Hamilton,  complainants.  At  the 
time  of  the  conveyance  of  this  quarter  section  to  Walters,  the 
Hapgood  trust  deeds  or  mortgages  were  known  to  be  an  in- 
cumbrance on  the  land,  and  complainants,  King  &  Hamilton, 
w4io  were  interested  in  the  matter,  covenanted  with  Walters, 
in  writing,  to  take  care  of  the  Hapgood  mortgages,  so  that 
when  Walters  paid  for  the  land  he  would  have  it  discharged 
from  those  prior  mortgages.  Afterwards  the  Hapgood  notes 
came  into  the  possession  of  complainants,  and  were  held  by 
them  when  their  original  bill  herein  was  filed. 

It  is  alleged  in  the  amended  bill,  that  at  the  time  of  filing 
the  original  bill  in  this  cause,  complainants  w^ere,  and  had 
been  for  a  long  time,  the  legal  and  equitable  owners  of  all 
the  notes  described  as  having  been  secured  on  this  land,  hav- 
ing derived  their  title  thereto  by  regular  assignments  from 
the  payees.  It  is  also  charged  in  the  bill,  that  at  the  time 
the  bank  recovered  its  judgment  against  Isaac  Defenbaugh 
and  others,  both  the  Hapgood  mortgages  and  the  mortgage 
given  by  Isaac  Defenbaugh  to  Sweetser,  were  prior  and  valid 
liens  on  the  land,  and  are  still  such  liens  thereon,  and  that 
the  bank  is  fraudulently  seeking  to  acquire  the  title  to  this 
quarter  section,  under  the  circumstances  stated,  against  the 
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rights  and  equities  of  complainants.  It  is  also  alleged  that 
taxes  had  accrued  on  the  land,  and  had  been  paid  by  the 
holders  of  the  securities,  which  were  also  a  prior  lien  on  the 
land.  Allen  Walters  died  December  28,  1878,  and  his  widow 
and  heirs  are  made  defendants  to  the  bill,  with  the  National 
Bank  of  Pontiac,  Franklin  B.  Sweetser,  Isaac  Defenbaugh, 
and  others.  The  National  bank  answered  the  bill,  and  set  up 
and  insisted  on  its  title  acquired  under  its  judgment  against 
Isaac  Defenbaugh,  and  denied  the  ownership  of  the  notes  by 
complainants,  as  set  forth  in  the  bill.  Franklin  D.  Sweetser 
also  answered  the  bill,  admitting  all  the  material  allegations, 
and  then  filed  a  cross-bill  reciting  the  fact,  and  asked  to  have 
the  Isaac  Defenbaugh  mortgage  foreclosed  in  his  favor,  not- 
withstanding the  release  of  the  same  on  record,  alleging  the 
release  was  procured  by  fraud,  when  he  had  no  knowledge  of 
the  judgment  of  the  bank  against  the  mortgagor.  To  the 
cross-bill,  it  seems,  the  circuit  court  sustained  a  demurrer, 
and  dismissed  it.  The  minor  heirs  of  Allen  Walters  answered 
by  guardian  ad  litem,  and  the  cause  being  at  issue,  it  was 
heard  by  the  court  on  the  bill  and  proofs  introduced  at  the 
hearing. 

The  court  found  the  facts  substantially  as  they  are  alleged 
in  the  original  and  amended  bills,  and  decreed  that  unless  the 
defendant  the  National  Bank  of  Pontiac  pay  to  complainants 
the  sum  of  $7983.29,  (which  sum  includes  the  amount  due 
on  the  mortgage  from  Isaac  Defenbaugh  to  Sweetser,  and  also 
the  amount  Isaac  Defenbaugh  agreed  to  pay  on  the  Hapgood 
notes  and  mortgages,)  and  the  taxes  that  have  accrued  on  the 
land,  within  ninety  days  from  the  date  of  the  decree,  it  shall 
thenceforth  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  rights,  title  and  interest,  and  equity  of  redemption, 
in  the  quarter  section  of  land.  It  was  also  further  ordered, 
that  if  this  money  was  not  paid  by  the  bank  to  complainants, 
they  should  have  leave  to  file  a  supplemental  bill  in  this 
cause,  foreclosing  the  mortgage  made  by  Allen  Walters,  since 
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deceased,  to  Sweetser,  it  having  been  found  by  the  decree 
that  complainants  were  the  holders  of  the  Walters  notes  and 
mortgages,  as  assignees  of  Sweetser.  This  decree  was  af- 
firmed in  the  Appellate  Court  for  the  Second  District,  where 
the  bank  assigned  errors,  and  where  Sweetser  also  assigned 
for  error  that  the  circuit  court  erred  in  dismissing  his  cross- 
bill. The  bank  brings  the  case  to  this  court  on  appeal, 
but  Sweetser  has  not  assigned  any  errors  in  this  court,  and 
that  branch  of  the  case  in  which  he  is  particularly  inter- 
ested on  his  cross-bill,  is  not  considered  in  the  opinion  of 
the  court. 

Mr.  S.  S.  Lawrence,  for  the  appellant. 

Messrs.  Blanchard  &  Blanchard,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  question  in  this  case  in  which  the  National  bank 
is  interested,  is  whether  it  acquired  the  title  to  the  land  in 
controversy  under  the  levy  and  sale  on  the  execution  issued 
on  its  judgment  against  Isaac  Defenbaugh,  or  whether  the 
land,  as  against  the  claim  of  the  bank,  is  still  subject  to  the 
mortgage  made  by  Isaac  Defenbaugh  to  Sweetser,  and  to 
the  sum  he  agreed  to  pay  on  the  Hapgood  notes.  Other 
questions  are  made  by  the  pleadings,  but  as  to  some  of  them 
the  court  made  no  decree,  and  as  to  others  touching  which 
the  court  did  decree,  as  the  parties  affected  are  not  now  com- 
plaining, they  will  not  here  be  considered. 

Narrowing  the  discussion  within  the  limits  indicated,  it  will 
only  be  necessary  to  consider  whether  the  decree  made  by  the 
circuit  court  injuriously  affects  the  bank, — the  only  party 
that  assigns  error  in  this  court.  If  it  does  not,  then  it  should 
be  affirmed.  Other  suggestions  of  error  not  affecting  the 
bank  can  not,  of  course,  be  considered  on  its  appeal. 
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On  looking  into  the  record  it  is  seen  that  Isaac  Defenbaugh, 
through  whom  the  bank  claims  the  title  to  the  property,  never 
had  any  interest  in  it  other  than  the  equity  of  redemption. 
He  bought  the  land  from  Sweetser  and  Stanchfield,  subject 
to  the  Hapgood  notes  and  mortgages,  which  it  is  conceded 
were  then  valid,  prior  liens  upon  it.  It  is  not  claimed  that 
Isaac  Defenbaugh  ever  paid  one  dollar  upon  the  property. 
He  occupied  the  land  from  October,  1871,  (the  time  he  pur- 
chased the  equity  of  redemption,)  until  October,  1875,  when 
he  reconveyed  the  equity  of  redemption  to  Sweetser  alone,  in 
satisfaction  of  his  mortgage  for  the  purchase  money,  and  of 
the  sum  he  had  agreed  to  pay  on  the  Hapgood  notes.  During 
all  that  time  he  never  paid  one  cent  of  the  principal  or  in- 
terest of  the  purchase  price,  or  any  of  the  taxes  accruing  on 
the  property.  When  it  became  apparent  he  could  not  pay 
for  the  land,  by  way  of  foreclosing  or  cutting  off  his  equity  of 
redemption,  it  was  agreed  that  Isaac  Defenbaugh  should  re- 
convey  the  land  to  Sweetser,  which  he  did,  and  thereupon 
Sweetser  released  the  mortgage  of  record.  No  money  was 
paid.  It  was  done  in  consideration  the  mortgagor  should  be 
discharged  from  his  obligation  to  pay  for  the  land — nothing 
else.  The  bank  was  in  no  way  injured  by  the  release  that 
was  entered  of  record.  It  was  in  no  manner  deceived  by  it, 
nor  induced  to  take  any  action  it  would  not  otherwise  have 
done.  Had  the  release  not  been  entered,  it  would  not  be 
claimed  the  bank  could  obtain  any  title  under  the  levy  and 
sale  without  paying  what  its  judgment  debtor  would  have  to 
pay  before  he  could  have  become  the  owner  of  the  land.  The 
mere  fact  satisfaction  was  inadvertently  entered  on  the  record 
did  not  and  could  not  change  the  equities  of  the  parties  con- 
cerned. It  was  far  less  expensive  to  foreclose  the  equity  of 
redemption  which  Isaac  Defenbaugh  had  in  the  property,  by 
a  voluntary  reconveyance,  as  was  done,  than  by  decree  of 
court.  It  was  better  for  the  interests  of  the  bank,  if  it  in- 
tended to  redeem  the  property  from  the  prior  incumbrances 
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resting  upon  it,  that  its  judgment  might  attach  to  the  equi- 
table estate  of  the  mortgagor  in  it. 

This  case,  although  not  analogous  in  its  facts  with  Camp- 
bell V.  Trotter,  100  111.  281,  is  within  the  just  principle  of 
that  case.  All  the  bank  is  equitably  entitled  to  by  its  levy 
and  sale,  is  the  interest  Defenbaugh  had  in  the  property. 
That  was  absolutely  nothing,  for  he  never  paid  any  portion 
of  the  purchase  price.  Standing  in  his  shoes  the  bank  occu- 
pies no  better  position  than  he  did.  Before  the  bank  can 
obtain  any  title  to  the  property,  it  must  pay  what  Defenbaugh 
was  obligated  to  pay  as  purchase  money,  and  taxes  accru- 
ing on  the  land.  The  suggestion  the  bank  can  take  the 
property  as  the  property  of  its  judgment  debtor,  discharged 
from  the  prior  subsisting  liens  thereon  for  the  purchase 
money,  has  absolutely  nothing  in  its  support,  either  in  law 
or  justice. 

The  taxes  accruing  on  the  property  were  a  prior  lien,  which 
the  bank's  debtor  was  obligated  to  pay,  and  they  follow  the 
property.  It  is  a  matter  of  no  consequence  whether  the  taxes 
were  paid  by  King  &  Hamilton  or  Sweetser.  Payment  of  the 
taxes  was  necessary  to  preserve  the  property  for  the  benefit 
of  all  concerned, — the  bank  as  well  as  others, — and  it  was 
not  error  to  charge  the  property  with  their  payment,  and 
whoever  obtains  the  property  must  take  it  with  that  incum- 
brance resting  upon  it. 

It  may  be  the  decree  requires  the  payment  to  the  original 
complainants  of  more  money  than  they  are  entitled  to  receive 
from  the  property,  as  between  them  and  Sweetser.  Perhaps 
all  they  are  entitled  to  receive  is  the  $4400  due  from  the 
estate  of  Walters,  with  the  interest  and  the  taxes  they  actu- 
ally paid  on  the  property.  But  of  that  no  one  can  complain 
but  Sweetser,  and  he  has  assigned  no  cross-errors  in  this 
court.  The  bank  is  in  no  way  interested  in  adjusting  the 
equities  touching  the  sum  secured  on  the  property,  as  between 
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the  original  complainants  and  Sweetser.  By  the  decree  the 
bank  was  required  to  pay  no  more  than  should  be  paid  to 
complainants,  King  &  Hamilton,  and  to  Sweetser,  and  so  far 
as  it  is  concerned  it  matters  little  to  whom  the  court  directed 
it  to  be  paid.  In  no  event  can  the  bank  obtain  title  to  the 
property  until  it  shall  have  paid  all  that  Isaac  Defenbaugh 
was  obligated  to  pay  for  the  land,  and  the  decree  does  not 
require  it  to  do  more. 

It  is  said  it  was  error  to  decree  a  strict  foreclosure  in  this 
case.  As  this  decree  is  understood,  it  does  not  purport  to 
foreclose  any  of  the  mortgages  on  the  property.  That  por- 
tion of  the  prayer  of  the  bill  asking  for  a  foreclosure  of  the 
mortgages  does  not  seem  to  have  been  allowed.  It  appears 
the  amount  due  from  Isaac  Defenbaugh  on  the  property  for 
the  purchase  money,  interest  and  taxes,  is  more  than  its 
actual  value.  All  the  decree  does  is  to  declare  that  unless 
the  bank  shall,  within  ninety  days,  pay  the  amount  that 
would  have  been  due  from  Defenbaugh,  it  shall  thenceforth 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title  and  interest,  and  equity  of  redemption,  in  and  to 
the  land.  Ninety  days  was  a  reasonable  time  in  which  to 
pay  the  money.  Although  the  specific  relief  asked  was  not 
granted,  it  was  proper,  under  the  general  prayer  for  such  re- 
lief as  the  facts  warranted,  to  decree  as  was  done. 

No  error  appearing  in  the  record  which  injuriously  affects 
the  bank,  which  is  the  only  party  assigning  error  in  this 
court,  the  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Henry  Kuecken  et  al, 
John  Voltz. 

Filed  at  Ottawa  June  18,  1884. 

1.  Easements  —  of  the  different  kinds  —  and  the  incidents  thereof. 
Easements  are  of  two  kinds — appurtenant  or  appendant,  and  in  gross.  The 
former  run  with  the  land,  and  pass  by  a  deed  of  conveyance;  but  the  latter 
are  personal,  and  will  not  pass  by  a  deed  of  conveyance. 

2.  Same — grant  of  a  way — whether  in  gross,  or  appurtenant — presump- 
tion. The  grant  of  a  way  is  never  presumed  to  be  in  gross  when  it  can  be 
fairly  construed  to  be  appurtenant  to  the  land. 

3.  Same — reservation  of  a  servitude — whether  the  servitude  becomes 
appurtenant.  Where  it  appears,  by  fair  interpretation  of  the  words  of  a 
grant,  that  it  was  the  intention  of  the  parties  to  create  or  reserve  a  right,  in 
the  nature  of  a  servitude  or  easement,  in  the  property  granted,  for  the  benefit 
of  other  land  of  the  grantor,  and  originally  forming,  with  the  land  conveyed, 
one  parcel,  such  right  will  be  deemed  appurtenant  to  the  land  of  the  grantor, 
and  binding  on  that  conveyed  to  the  grantee;  and  the  right  and  burden  thus 
created  will  pass  to  and  be  binding  on  all  subsequent  grantees  of  the  respect- 
ive lots  of  land. 

4.  Same — in  the  particular  case.  A,  being  the  owner  of  eighty-nine 
feet  of  ground,  bounded  on  the  east  and  south  by  two  streets,  and  extending 
west  ninety  feet  to  a  lot  extending  north  and  south  its  entire  width,  in  1856 
sold  B  the  south  forty-nine  feet  of  the  tract,  which  was  followed  by  a  deed 
on  June  1,  1860,  the  contract  and  deed  both  containing  this  clause:  "Except- 
ing and  reserving  therefrom  ten  feet  across  the  west  end  of  said  premises, 
for  an  alley. "  This  forty-nine  feet  passed  by  mesne  conveyances  to  C,  the 
deeds  containing  the  same  reservation  as  in  the  deed  from  A.  In  1860  A 
sold  to  D  twenty  feet  off  the  south  side  of  the  remainder  of  his  said  tract, 
but  prior  to  this  he  conveyed  the  north  twenty  feet  joining  that  sold  to  D, 
and  it  passed  by  mesne  conveyances  to  E.  The  deeds  conveying  each  of 
these  tracts  contained  the  same  exception  and  reservation  as  in  the  first  deed. 
At  the  time  A  sold  the  forty-nine  feet  he  did  not  occupy  any  part  of  the  tract, 
but  was  a  non-resident  of  the  State:  Held,  that  the  situation  and  location  of 
the  property,  the  manner  in  which  it  was  used,  in  connection  with  the  reser- 
vation and  exceptions  contained  in  all  the  deeds  from  A,  clearly  indicated  an 
intention  to  create  or  establish  an  alley  for  a  right  of  way,  in  the  nature  of 
an  easement  in  the  property  granted  to  B,  for  the  benefit  of  the  other  adjoin- 
ing property  owned  by  A. 
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5.  Same — whether  lost  by  mere  non-user.  Easements  acquired  by  deed, 
as  a  general  rule,  are  not  lost  by  non-user,  when  there  is  no  adverse  posses- 
sion to  bar  the  right. 

6.  Same — limitation — what  is  an  adverse  possession.  In  order  to  bar 
an  easement,  such  as  a  right  of  way  appurtenant,  the  proof  must  show  twenty 
years'  adverse  possession.  The  building  of  a  sidewalk  on  a  street  adjoining 
land  over  which  there  is  such  an  easement,  and  maintaining  the  same,  can 
not  be  regarded  as  an  adverse  possession  of  such  land. 

7.  Dedication — reservation  in  a  deed,  of  part  of  a  lot  for  an  alley. 
An  owner  of  a  tract  of  land  in  a  city  sold  and  conveyed  the  south  forty -liine 
feet  thereof,  the  deed  containing  this  clause:  "Excepting  and  reserving 
therefrom  ten  feet  across  the  west  end  of  said  premises,  for  an  alley:"  Held, 
that  the  ten  feet  across  the  west  end  did  not  pass,  but  was  reserved  from  the 
grant,  and  dedicated  to  a  specified  purpose, — to  be  used  for  an  alley. 

8.  Construction  of  contracts — ascertainment  of  intention.  In  con- 
struing deeds  or  other  writings,  courts  must  seek  to  ascertain  and  give  effect 
to  the  intention  of  the  parties;  and  for  that  purpose  they  may  and  will  take 
notice  of  attendant  circumstances,  and  by  them  determine  such  intention. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  John  A.  Jameson,  Judge, 
presiding. 

Mr.  Francis  Lackner,  and  Mr.  Sidney  C.  Eastman,  for  the 
plaintiffs  in  error : 

Easements  and  servitudes  are  of  two  kinds, — appurtenant 
or  appendant,  or  in  gross  or  personal.  The  former  run  with 
the  land,  while  the  latter  are  personal  benefits,  and  are  not 
assignable  or  inheritable.  A  good  definition  of  the  subject 
is  found  in  Whitney  v.  Union  Ry.  Co.  11  Gray,  365. 

The  grant  of  a  way  is  never  presumed  to  be  in  gross  when 
it  can  fairly  be  construed  to  be  appurtenant  to  the  land. 
Washburn  on  Easements,  chap.  1,  sec.  3,  No.  2,  and  chap.  2, 
sec.  1,  No.  5 ;  Louisville  and  Nashville  R.  R.  Co.  v.  Koelle, 
104  111.  455 ;   Winthrop  v.  Fairbanks,  41  Maine,  307. 

Counsel  cited  and  quoted  from  the  following  cases,  in  which 
reservations  and  exceptions  in  conveyances  were  held  to  create 
easements  appurtenant  to  other  land :      Mendell  v.  Delano, 
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7  Mete.  176  ;  Karmuller  v.  Krotz,  18  Iowa,  353  ;  Bowen  v. 
Conner,  6  Cush.  132;  Kent  v.  Waite,  10  Pick.  138;  Child  v. 
Chippel,  9  N.  Y.  257. 

In  construing  deeds  the  courts  will  ascertain  and  give  effect 
to  the  intention  of  the  parties,  and  for  that  purpose  will  take 
notice  of  attendant  circumstances.  Hadden  v.  Shoiitz,  15  111. 
582. 

Easements  acquired  by  deed  can  not  be  lost  by  non-user. 
Arnold  v.  Stevens,  24  Pick.  106 ;  White  v.  Crawford,  10  Mass. 
189;  Smiles  v.  Hastings,  24  Barb.  49;  Angell  on  Water- 
courses, sec.  252. 

Messrs.  Eosenthal  &  Pence,  for  the  defendant  in  error: 

If  the  thing  granted  or  reserved  be  non-continuous,  or  is 
to  be  used  only  occasionally,  like  a  way,  it  creates  only  an 
incorporeal  hereditament — an  easement — and  not  an  estate 
or  fee  in  the  land.  Garrison  v.  Eicdd,  19  111.  563;  Wash- 
burn on  Easements,  29,  31. 

Ways  are  said  to  be  appendant  or  appurtenant  when  they 
are  incident  to  an  estate,  one  terminus  being  on  the  land  of 
the  party  claiming.  They  must  inhere  in  the  land,  concern 
the  premises,  and  be  essentially  necessary  to  their  enjoy- 
ment. Washburn  on  Easements,  *161;  Karmuller  y.  Krotz, 
18  Iowa,  357 ;  Morgan  v.  Mason,  20  Ohio,  409 ;  Garrison  v. 
Rudd,  19  111.  558  ;  Louisville  and  Nashville  R.  R.  Co.  v.  Koelle, 
104  id.  455. 

If  an  easement  has  been  granted  by  deed,  the  ordinary 
rule  which  governs  in  similar  cases  prevails,  namely,  that  the 
rights  of  the  parties  to  the  deed  must  be  ascertained  from  the 
words  of  the  deed,  and  the  extent  of  the  easement  can  not 
be  determined  from  any  other  source.  Goddard  on  Ease- 
ments, 275. 

Non-user  is  not  exactly  of  the  same  character  as  adverse 
enjoyment,  though  the  length  of  time — twenty  years — which 
it  takes  to  destroy  an  easement  by  non-user  is  the  same  as 
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it  takes  to  acquire  a  title  by  adverse  enjoyment, 
on  Easements,  chap.  5,  sec.  6,  p.  669. 


Washburn 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Henry  Kuecken  and 
Bertha  Eeinke,  to  compel  the  opening  of  a  certain  alley,  ex- 
tending from  the  west  end  of  two  certain  lots  owned  by  the 
complainants,  south  across  the  west  end  of  two  lots  owned 
by  John  Voltz,  to  Chicago  avenue.  The  location  of  the  prop- 
erty and  the  alley  will  be  better  understood  and  more  easily 
comprehended  by  an  examination  of  a  plat  introduced  in 
evidence,  which  is  as  follows : 


03 


100  feet. 


Dr.  BOYER. 


Allev. 


Langan. 

Hand-ball 
alley. 


Vacant  lot. 
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Kuecken. 


Eeinke. 


Voltz. 
(O'Neil  sold  to  Voltz  in  18G6.) 


Voltz. 
(O'Neil  sold  to  Voltz  in  1879.) 
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In  1856  George  B.  Chandler  owned  eighty-nine  feet  front 
on  Wells  street,  extending  west  ninety  feet  deep  on  Chicago 
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avenue.  On  the  15th  day  of  May  of  that  year,*  Chandler  sold 
to  Michael  O'Neil,  by  written  contract,  which  was  followed 
by  a  deed  on  June  1,  1860,  the  south  forty-nine  feet  of  said 
tract.  The  contract  and  deed  both  contained  the  following 
clause :  "Excepting  and  reserving  therefrom  ten  feet  across 
the  west  end  of  said  premises,  for  an  alley. "  This  forty-nine 
feet  passed,  by  mesne  conveyances,  to  John  Voltz,  the  defend- 
ant in  the  bill,  the  deeds  conveying  the  property  containing 
the  same  exception  and  reservation  embraced  in  the  contract 
and  deed  from  Chandler  to  O'Neil.  In  1860  Chandler  sold 
Eeinke  twenty  feet  front  on  Wells  street,  adjoining  on  the 
north  the  forty- nine  feet  sold  to  O'Neil.  Prior  to  this,  how- 
ever, (in  1859,)  he  conveyed  the  twenty  feet  north  of  the  last 
named  tract,  and  said  tract  passed,  by  mesne  conveyances, 
to  Kuecken.  The  deeds  conveying  each  of  these  tracts  con- 
tained the  same  exception  and  reservation  contained  in  the 
deed  to  O'Neil.  The  circuit  court,  on  the  hearing,  on  the 
evidence,  held  that  the  reservation  contained  in  the  deeds 
was  for  the  benefit  of  Chandler  alone,  and  that  no  easement 
was  created  for  the  benefit  of  the  different  owners  of  abutting 
property,  and  dismissed  the  bill. 

It  is  conceded  in  the  argument  that  an  easement  was  cre- 
ated by  the  exception  and  reservation  contained  in  the  deeds 
under  which  Chandler  conveyed  the  property,  but  it  is  con- 
tended by  the  defendant's  counsel  that  the  language  used 
created  an  easement  or  right  of  way  in  gross,  personal  to  the 
grantor,  (Chandler,)  while,  on  the  other  hand,  complainants 
insist  that  a  proper  construction  of  the  language  employed 
in  the  deeds  created  an  easement  appurtenant,  which  runs 
with  the  land. 

Easements  are  of  two  kinds — appurtenant  or  appendant, 
and  in  gross.  The  former  run  with  the  land,  and  pass  by  a 
deed  of  conveyance ;  but  the  latter  are  personal,  are  not 
assignable,  and  will  not  pass  by  a  deed  of  conveyance.  The 
grant  of  a  way  is  never  presumed  to  be  in  gross  when  it  can 
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fairly  be  construed  to  be  appurtenant  to  the  land.  (Wash- 
burn on  Easements,  chap.  1,  sec.  3.)  There  is  another  rule 
that  may  be  resorted  to  in  construing  the  language  contained 
in  the  deeds,  which  is  declared  in  Hadden  v.  Slioutz,  15  111. 
582,  as  follows :  "In  construing  deeds  or  other  writings, 
courts  must  seek  to  ascertain  and  give  effect  to  the  intention 
of  the  parties,  and  for  that  purpose  they  may  and  will  take 
notice  of  attendant  circumstances,  and  by  them  determine 
the  intention  of  the  parties. " 

Had  Chandler  occupied  the  two  lots  now  owned  by  com- 
plainants, at  the  time  he  sold  O'Neil  the  forty-nine  feet,  there 
might  be  more  force  in  the  argument  that  the  reservation  of 
the  ten  feet  was  personal,  and  intended  merely  for  his  own 
use,  to  reach  Chicago  avenue  from  the  rear  end  of  his  two 
remaining  lots.  But  such  was  not  the  case.  The  lots  were 
then  vacant,  and  Chandler  resided  in  another  State.  Again, 
why  was  the  same  reservation  and  exception  incorporated  in 
the  deeds  which  were  subsequently  made  to  the  complainants 
for  the  two  remaining  lots,  if  there  was  no  purpose  or  inten- 
tion of  establishing  a  right  of  way  over  and  across  the  west 
end  of  all  the  property  ?  If  the  reservation  over  the  forty- 
nine  feet  was  intended  merely  as  a  personal  right  for  the 
benefit  of  Chandler  alone,  when  he  subsequently  sold  the 
other  lots  it  is  fair  to  presume  the  deeds  would  have  con- 
tained no  such  exception  and  reservation.  On  the  other 
hand,  if  the  original  intention  was  to  establish  an  alley  for 
a  right  of  way  over  the  property  for  the  benefit  of  all  subse- 
quent owners,  we  can  perceive  a  reason  for  each  deed  convey- 
ing each  lot  containing  the  same  exception  and  reservation, 
as  they  do.  The  situation  and  location  of  the  property,  the 
manner  in  which  it  was  used,  in  connection  with  the  reser- 
vation and  exceptions  contained  in  all  the  deeds  from  Chand- 
ler, clearly  indicate  an  intention  to  create  or  establish  an 
alley  for  a  right  of  way,  in  the  nature  of  an  easement  in  the 
property  granted  to  O'Neil,  for  the  benefit  of  the  other  adjoin- 
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ing  property,  at  the  time  owned  by  Chandler.  Doubtless, 
Chandler,  at  the  time  he  conveyed  the  forty-nine  feet,  expected 
and  intended  to  sell  the  remaining  two  lots,  and  the  reser- 
vation of  an  alley  across  the  west  end  of  the  land  sold  was 
intended  as  an  appurtenant  to  the  remaining  lots,  which  might 
enhance  the  price,  as  being  beneficial  to  a  future  purchaser. 

A  concise  statement  of  a  grant  which  may  be  regarded 
appurtenant,  may  be  found  in  Whitney  v.  Union  By.  Co. 
11  Gray,  365.  It  is  there  said:  "When  it  appears,  by  fair 
interpretation  of  the  words  of  a  grant,  that^  it  was  the  inten- 
tion of  the  parties  to  create  or  reserve  a  right,  in  the  nature 
of  a  servitude  or  easement,  in  the  property  granted,  for  the 
benefit  of  other  land  owned  by  the  grantor,  and  originally 
forming,  with  the  land  conveyed,  one  parcel,  such  right  will 
be  deemed  appurtenant  to  the  land  of  the  grantor,  and  bind- 
ing on  that  conveyed  to  the  grantee ;  and  the  right  and  bur- 
den thus  created  will  pass,  respectively,  to,  and  be  binding 
on,  all  subsequent  grantees  of  the  respective  lots  of  land." 
From  the  language  of  the  deed  there  was  certainly  no  inten- 
tion of  conveying  the  title  to  the  ten  feet  in  question  to  O'Neil, 
but,  on  the  contrary,  the  ten  feet  was  expressly  excepted  and 
reserved  from  the  grant,  and  dedicated  to  a  specified  pur- 
pose,— to  be  used  for  an  alley.  See,  also,  Winthroj)  v.  Fair- 
hanks,  41  Maine,  307;  Kent  y.  Wait,  10  Pick.  138;  Mendell 
V.  Delano,  7  Mete.  176;  Karmuller  v.  Krotz,  18  Iowa,  353. 

The  case  of  Garrison  v.  Rudd,  19  111.  558,  has  been  cited 
as  an  authority  by  the  defendants.  The  case  is,  however,  so 
different  from  the  one  under  consideration  that  it  can  not  be 
regarded  as  an  authority  here.  The  reservation  in  the  case 
cited  was  merely  the  joint  use  of  a  certain  alley  from  a  public 
highway  to  a  river.  Neither  terminus  was  on  the  land  of  the 
party  claiming.  The  court  properly,  under  the  facts  there 
presented,  held  the  grant  to  be  in  gross. 

The  defendants  also  rely  upon  twenty  years'  adverse  pos- 
session of  the  alley  to  defeat  the  relief  claimed  in  the  bill. 
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We  do  not  regard  the  evidence  relied  upon  sufficient  to  estab- 
lish this  defence.  O'Neil  erected  a  house  on  Chicago  avenue, 
on  the  ten  feet  in  question,  in  1857,  and  the  property  was 
thus  occupied  until  1871,  when  the  house  was  destroyed  by 
fire,  and  no  buildings  were  afterwards  erected  on  the  ten  feet. 
A  sidewalk  was  built  in  the  street  after  the  house  was  de- 
stroyed, but  this  can  not  be  regarded  as  an  adverse  possession 
of  the  land  in  question.  In  order  to  avail  of  the  Limitation 
law,  the  proof  must  show  twenty  years'  continuous  adverse 
possession,  while  here  the  evidence  shows  only  about  fourteen 
years. 

It  is  also  claimed  that  complainants  lost  their  rights  by 
non-user.  Easements  acquired  by  deed,  as  a  general  rule, 
are  not  lost  by  non-user,  where  there  is  no  adverse  posses- 
sion to  bar  the  right.  Angell  on  Water-courses,  sec.  252 ; 
White  V.  Crawford,  10  Mass.  189  ;  Arnold  v.  Stevens,  24  Pick. 
106 ;  Smith  v.  Hastings,  24  Barb.  49. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed* 


John  Grim  et  aL 

V.  

Cornelius  Murphy. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  BOTJNDAKIES — settled  by  parol  agreement.  The  owners  of  adjoining 
tracts  of  land  may,  by  parol  agreement,  settle  and  permanently  establish  a 
boundary  line  between  their  lands,  which,  when  followed  by  possession 
according  to  the  line  thus  agreed  upon,  is  binding  and  conclusive,  not  only 
upon  them,  but  also  upon  their  grantees. 

2.  Limitation — adverse  possession — how  it  may  be  shown.  Adverse 
possession  of  land  under  the  Limitation  law  may  be  shown  by  inference, 
from  circumstantial  evidence.  In  respect  to  a  disputed  boundary  line,  the 
fact  that  the  defendant  placed  his  fence  twenty  feet  beyond  or  outside  of 
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what  was  generally  regarded,  and  he  was  told  was,  the  true  line,  and  that 
he  built  his  house  and  planted  his  orchard  on  the  disputed  land,  are  circum- 
stances from  which  a  jury  may  infer  his  possession  was  adverse,  and  that  he, 
claimed  to  own  the  land, — and  this,  too,  in  the  absence  of  any  declarations 
of  such  claim  of  adverse  possession.  It  is  not  true  that  adverse  possession 
can  be  proved  only  by  clear  and  positive  evidence.  It  may  be  proved  by 
any  legitimate  testimony,  and  by  a  mere  preponderance,  like  any  other  issue 
in  a  civil  suit. 

3.  Same — what  regarded  as  adverse  possession.  If  the  owner  of  a  tract 
of  land,  in  inclosing  the  same,  builds  his  fence  on  one  side  in  doubt  as  to 
whether  it  is  on  his  own  land,  and  declares  that  if  it  is  not  on  the  true  line, 
when  established  he  will  conform  to  it,  the  possession  outside  of  the  true 
line,  and  up  to  the  fence,  will  not  be  adverse;  but  if  such  party  believed 
his  fence  was  within  the  true  boundary  line,  and  he  took  possession  and 
occupied  it  under  that  belief,  his  possession  would  be  adverse.  Nor  would 
it  matter  that  he  made  a  statement  that  if  it  should  be  established  that  the 
fence  was  not  upon  the  true  line  before  the  bar  of  the  statute  had  run,  he 
would  submit  and  regard  the  true  line  under  his  possession  subservient  to 
the  true  owner, 

4.  Instbuction — calling  attention  to  an  issue  not  in  the  case.  In  eject- 
ment to  recover  a  strip  of  land  which  had  been  occupied  by  the  defendant  for 
twenty  years,  under  a  claim  that  it  was  within  the  boundaries  of  his  quarter 
section,  in  which  the  twenty  years'  Limitation  law  was  set  up  as  a  defence, 
the  court  instructed  the  jury,  for  the  plaintiff,  that  if  the  defendant,  by  his 
declarations  and  acts,  admitted  that  his  fence  was  not  a  fixed  and  settled 
boundary  line  between  the  lands  in  dispute,  they  should  find  the  Statute  of 
Limitations  was  no  bar.  There  was  no  pretense  that  the  defendant  ever 
claimed  the  fence  as  the  boundary  line,  but  he  did  claim  that  the  centre  of 
the  road  along  and  twenty  feet  south  of  his  fence  was  the  line  between  the 
two  tracts:  Held,  that  the  instruction  was  erroneous  and  misleading,  as 
calling  the  attention  of  the  jury  from  the  real  to  a  fictitious  issue. 

5.  Same — assuming  facts  to  be  true  which  are  controverted.  An  instruc- 
tion which  assumes  as  true  certain  statements  and  admissions  of  the  opposite 
party  which  are  controverted  facts  for  the  jury,  and  that  thej'  were  absolute 
and  unconditional,  while  the  evidence  clearly  tends  to  prove  that  if  made  they 
were  conditional,  is  highly  calculated  to  mislead  the  jury,  and  is  erroneous. 

6.  Same — construed,  as  being  contradictory.  In  a  contest  over  a  strip 
of  land,  between  adjoining  owners,  growing  out  of  a  dispute  as  to  the  true 
line  dividing  the  two  tracts,  in  which  the  defendant  relied  upon  the  Statute 
of  Limitations,  the  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury 
that  if  the  defendant  occupied  the  land  up  to  his  fence  because  he  believed 
it  to  be  the  true  line,  without  intending  to  claim  to  the  fence  if  it  should  not 
be  the  line,  then  an  element  of  adverse  possession  was  wanting:  Held,  that 
the  instruction  was  not  accurate,  and  should  not  have  been  given,  its  lan- 
guage being  self- contradictory. 


Q 
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Appeal  from  the  Circuit  Court  of  Jasper  county ;  the  Hon. 
William  C.  Jones,  Judge,  presiding. 

Mr.  John  H.  Halley,  and  Mr.  W.  H.  McDonald,  for  the 
appellants : 

The  testimony  of  the  witnesses  upon  the  question  of  the 
parol  agreement  to  fix  the  boundaries,  as  well  as  the  adverse 
possession,  is  not  controverted,  and  we  insist  that  the  law  is 
with  the  appellants  on  both  points.  Cutler  v.  Callison,  72 
111.  113;  Kerr  v.  Hitt,  75  id.  51;  Huhhard  v.  Stearns,  86  id. 
35  ;  McNamara  v.  Seaton,  82  id.  498  ;  Tyler's  Law  of  Bound- 
aries, Fences,  etc.  254-256. 

As  to  the  question  of  adverse  possession  under  the  plea  of 
the  Statute  of  Limitations,  see  Huntington  v.  Whcdey,  29 
Conn.  391 ;  Tyler's  Law  of  Boundaries,  Fences,  etc.  335 ; 
Liheau  v.  Bergeson,  14  La.  489. 

We  insist  that  the  law  is,  that  original  monuments  afford 
the  best  evidence  as  to  the  line  run  by  the  government  sur- 
veyors. McClintock  v.  Rodgers,  11  111.  279;  Yates  v.  Shaio, 
24  id.  367. 

Mr.  J.  M.  HoENY,  and  Mr.  P.  A.  Brady,  for  the  appellee : 

We  insist  that  the  evidence  does  not  establish  the  agree- 
ment respecting  the  boundary  line  with  that  certainty  and 
clearness  required  by  law.  The  evidence  does  not  bring  the 
case  within  the  rule  in  McNamara  v.  Seaton,  82  111.  500. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  for  the  recovery  of  a  strip 
of  ground  sixty-three  feet  and  nine  inches  wide  at  the  west 
end,  and  fifty-nine  feet  wide  at  the  east  end.  It  is  claimed 
to  be  a  part  of  the  north-west  quarter  of  the  north-west  quar- 
ter of  section  4,  town  8,  range  10  east.  The  controversy 
grows  out  of  a  dispute  as  to  the  true  line  between  the  land 
18—110  III. 
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of  Grim  and  appellee,  and  as  to  whether  the  occupancy  of 
the  strip  in  controversy  by  Grim  for  more  than  twenty  years, 
under  an  agreement  between  him  and  a  former  owner  of 
appellee's  land  under  the  claim  of  ownership,  is  a  bar  to 
controverting  the  question  as  to  where  the  line  was  really 
located  by  the  government  surveyors. 

In  the  case  of  Cutler  v.  Callison,  72  111.  113,  it  was  held 
that  the  owners  of  adjoining  tracts  of  land  may,  by  parol 
agreement,  settle  and  permanently  establish  a  boundary  line 
between  their  lands,  which,  when  followed  by  possession 
according  to  the  line  thus  agreed  upon,  is  binding  and  con- 
clusive, not  only  upon  them,  but  upon  their  grantees.  It  is 
upon  the  principle,  not  that  title  passes  by  the  parol  agree- 
ment, but  that  the  extent  of  the  ownership  of  the  land  of  each 
has  been  agreed  upon,  settled  and  determined,  and  that  when 
acted  upon,  the  parties  and  privies  are  estopped  to  question 
the  executed  agreement.  The  same  doctrine  is  announced 
in  the  cases  of  Crowell  v.  Maughs,  2  Gilm.  419,  Kerr  v.  Hitt, 
75  111.  51,  Hubbard  Y.  Stearns,  86  id.  35,  McNamara  v.  Sea- 
ton,  82  id.  498,  Yates  v.  Shaiv,  24  id.  367,  and  Bauer  v.  Gott- 
manhausen,  65  id.  499.  We,  after  such  repeated  and  uniform 
decisions  of  this  court,  especially  when  it  has  become  a  rule 
of  property,  must  regard  the  doctrine  as  settled. 

It  was  held  in  some  of  these  cases,  that  when  the  boundary 
line  was  thus  agreed  upon,  and  possession  taken  and  held  for 
twenty  years  or  more,  a  recovery  was  barred  by  the  Statute 
of  Limitations.  Here,  Black,  the  agent  for  the  land  appellee 
now  owns,  testifies  that  as  early  as  in  1852  he  had  the  land 
surveyed,  and  the  corners  and  monuments  placed  by  the 
government  surveyors  were  found,  and  the  line  established 
by  them  ;  that  he  showed  Grim  that  line,  and  it  was  adopted 
by  them  as  the  line  ;  that  both  tracts  were  improved  by  them 
to  conform  to  that  line ;  that  Black  first  fenced,  and  Grim 
afterwards,  in  1858  or  1859 ;  that  he  placed  his  fence  where 
it  now  stands ;    that  he  set  his  orchard  and  built  his  house 


18S4.]  Grim  et  at.  v.  Murphy.  275 

Opinion  of  the  Court. 

on  the  land  now  claimed  by  appellee,  and  Grim  has  had  it  in 
actual  occupancy  ever  since,  more  than  twenty  years  before 
this  suit  was  brought.  Grim  testified  to  substantially  the 
same  as  Black, — nor  do  we  find  that  this  evidence  is  con- 
tradicted by  any  witness  testifying  in  the  case.  But  it  is 
attempted  to  break  the  force  of  this  evidence  by  proof  of  ad- 
missions made  by  Grim.  There  are  witnesses  who  testify, 
(and  appellee  of  that  number,)  that  Grim,  within  the  twenty 
years,  had  proposed  to  buy  the  strip  in  controversy,  or  stated 
he  would  purchase  it  if  the  line  was  established  different 
from  his  claim.  Appellee  first  stated  that  Grim  proposed  to 
purchase,  but  on  cross-examination  he  says  Grim  only  pro- 
posed to  purchase  in  case  the  line  was  established  otherwise 
than  he  claimed,  and  adverse  to  him.  There  is  no  evidence 
that  he  ever,  after  the  expiration  of  his  twenty  years'  pos- 
session, unconditionally  proposed  to  or  said  he  would  buy. 
Grim  testified  that  he  had  no  recollection  of  such  an  offer, 
but  may  have  said  he  would  purchase  to  avoid  suit.  There 
are  a  number  of  witnesses  who  testify  that  the  line  was 
always  regarded  by  the  neighbors  as  being  twenty  feet  south 
of  Grim's  fence,  and  they  all  fenced  their  lands  to  conform 
to  it  as  the  line.  It  appears  that  several  recent  surveys  were 
made,  all  running  from  one  to  four  rods  north  of  what  had 
been  regarded  previously  as  the  line.  It  appears  that  no  two 
of  these  later  surveys  correspond,  but  vary  from  one  k)  three 
rods  from  each  other.  ^ 

Under  this  evidence  it  was  essential  that  the  jury  should 
have  been  accurately  instructed,  which  was  not  done.  The 
third  of  plaintiff's  instructions  is  manifestly  incorrect  as  a 
legal  proposition.     It  is  this  : 

"That  adverse  possession  sufficient  to  defeat  a  legal  title, 
when  defendants  have  no  paper  title,  can  not  be  made  out 
by  inference,  but  must  be  established  by  clear  and  positive 
proof,  and  the  possession  must  be  continuous  and  uninter- 
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rupted  for  twenty  years,  and  must  be  such  as  to  show  clearly 
that  the  defendant  claims  the  land  as  his  own,  openly  and 
exclusively ;  and  unless  the  proof  clearly  shows  this  fact,  the 
verdict  should  be  for  the  plaintiff,  on  the  issue  of  limitation. " 

This  instruction  excludes  all  inferenc*es  from  circumstan- 
tial evidence.  Proof  by  that  character  of  evidence  is  always 
by  inference.  The  fact  that  Grim  placed  his  fence  twenty 
feet  north  of  what  was  generally  regarded,  and  he  was  told 
by  Black  was,  the  true  line,  and  that  he  built  his  house  and 
planted  his  orchard  on  the  land  in  dispute,  were  circum- 
stances from  which  a  jury  might  infer  his  possession  was 
adverse,  and  he  claimed  to  own  the  land, — and  this,  too,  in 
the  absence  of  all  declarations  of  such  claim  of  adverse  pos- 
session. This  instruction  no  doubt  misled  the  jury,  as  it 
excluded  all  the  circumstances  tending  to  establish  adverse 
possession.  And  it  is  vicious  in  another  respect.  It  is  not 
the  law  that  adverse  possession  can  be  proved  only  by  clear 
and  positive  evidence,  as  it  may  be  proved  by  any  legitimate 
testimony.  That  fact  may  be  proved  by  a  mere  preponder- 
ance, like  any  other  issue.  This  instruction  was  fatally 
erroneous,  and  should  not  have  been  given. 

We  fail  to  find  any  evidence  on  which  to  base  the  fourth 
of  plaintiff's  instructions.  It  informs  the  jury  that  if  Grim, 
by  his  declarations  and  acts,  admitted  within  twenty  years 
that  tlje  fence  was  not  a  fixed  and  settled  boundary  line 
between  the  lands  in  dispute,  the  jury  should  not  find  the 
statute  was  a  bar  to  the  action.  This  was  highly  calculated 
to  mislead  the  jury.  There  seems  to  be  no  pretense  that 
Grim  ever  claimed  the  fence  as  the  boundary  line,  but  he  did 
claim  that  the  centre  of  the  road,  twenty  feet  south  of  the 
fence,  was  the  boundary  line  between  the  tracts.  This  in- 
struction turned  the  whole  question  of  the  Statute  of  Limita- 
tions on  a  question  not  then  or  ever  before  made  by  Grim. 
The  giving  this  instruction  misled  the  jury  from  the  real  to 
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a  mere  fictitious  issue.  Grim  may  have  innumerable  times 
said  the  fence  was  not  the  boundary  line,  and  yet  be  permit- 
ted to  show  that  it  was  south  of  the  fence,  as  he  claimed. 
This  instruction  w^as  manifestly  erroneous. 

The  fifth  instruction  of  the  series  is  not  accurate,  and 
should  not  have  been  given  as  framed.  It  asserts  that  if 
the  defendant  occupied  the  land  up  to  the  fence  because  he 
believed  it  to  be  the  true  line,  without  intention  to  claim  to 
the  fence  if  it  should  not  be  the  line,  then  an  element  of 
adverse  possession  is  wanting.  This  language  seems  to  be 
self-contradictory.  If  he  took  possession  and  improved  to 
the  fence,  believing  it  to  be  within  the  line,  he  manifestly 
claimed  to  the  fence.  He  evidently,  under  such  circum- 
stances, claimed  to  the  fence,  without  asserting  the  claim  in 
words.  Such  a  claim,  accompanied  by  possession  for  twenty 
years,  would  be  adverse,  and  bar  a  recovery.  If,  however, 
he  built  the  fence  in  doubt  as  to  whether  it  was  on  his  own 
land,  and  declared  that  if  it  was  not  the  true  line,  when  it 
should  be  established  he  would  conform  to  it,  then  the  pos- 
session would  not  be  adverse ;  but  if  he  believed  the  fence 
was  within  the  boundary  of  the  true  line,  and  took  posses- 
sion, improved  and  occupied  it  under  that  belief,  then  the 
possession  would  be  adverse.  Nor  would  his  statement  that 
if  it  should  be  established  that  it  was  not  the  true  line  before 
the  period  of  the  bar  of  the  statute  had  run,  he  w^ould  sub- 
mit to  and  regard  the  new  line  as  the  true  one,  render  his 
possession  subservient  to  the  true  owner.  He  would,  by 
such  declarations,  only  indicate  an  intention  to  obey  and  not 
resist  the  law.  Such  declarations,  without  in  some  manner 
recognizing  the  claim  of  the  true  owner,  would  not  stop  the 
running  of  the  statute.  There  is  no  evidence  in  the  record 
that  he  ever  recognized  the  title  a23pellee  holds  as  extending 
into  his  inclosure.  In  all  his  conversations  about  purchasing 
this  strip,  his  statement  was  conditional  that  the  line  proved 
to  be  different  from  what  he  claimed.     He,  so  far  as  the 
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record  discloses,  never  admitted  the  line  was  at  any  other 
place  than  in  the  centre  of  the  public  road. 

The  seventh  of  plaintiff's  instructions  is  erroneous.     It  is 
this : 


"mi 


'The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  that  within  the  last  twenty  years  the  defendant 
Grim,  one  of  the  defendants,  while  he  was  the  sole  owner  of 
the  land  in  controversy,  offered  to  buy  said  land,  that  is  a 
circumstance,  if  unexplained,  to  show  that  he  did  not  claim 
t)ie  land  adversely  to  the  plaintiff ;  and  his  repeated  acts  or 
statements  to  other  persons,  of  the  same  nature,  within  the 
last  twenty  years,  are  proper  to  be  considered  in  arriving  at 
a  verdict  on  the  plea  of  limitation. " 

This  instruction  assumes  as  true  that  Grim  had  repeatedly 
stated,  or  by  his  acts  admitted,  the  centre  of  the  road  was 
not  the  true  line.  This  was  a  controverted  fact,  for  the  con- 
sideration of  the  jury.  The  instruction  not  only  assumes 
such  admissions  were  made,  but  were  absolute  and  uncondi- 
tional. The  evidence  clearly  tends  to  prove  that  if  made, 
the  offer  was  conditional.  It  was  highly  calculated  to  mis- 
lead the  jury,  and  should  not  have  been  given. 

The  evidence  tended  strongly  to  establish  the  defence,  and 
the  finding  would  probably  have  been  the  other  way  had  the 
jury  been  fairly  instructed.  We  are  not  satisfied  with  the 
verdict,  and  think  the  case  should  be  submitted  to  another 
jury,  under  proper  instructions. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 
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John  Dawson 

V. 

Jane  Dawson. 

Filed  at  Ottawa  June  13,  1884. 

Alimony — of  its  reasonableness.  After  a  decree  of  divorce  in  favor  of  a 
Avife,  giving  her  the  custody  of  the  two  children  of  the  marriage,  (a  son,  aged 
fifteen  years,  and  a  daughter,  aged  thirteen  years,)  it  was  agreed  that  the 
husband  should  pay  the  wife  $150  per  month,  which  was  more  than  one-half 
of  his  net  income,  and  give  her  all  his  household  furniture,  worth  from 
$3000  to  $5000,  and  the  court  decreed  accordingly.  The  wife  agreed  to  this, 
with  full  knowledge  of  the  husband's  circumstances,  and  was  in  no  respect 
deceived  or  misled,  and  it  appeared  that  she  brought  to  the  husband  no  prop- 
erty, and  that  the  burden  of  paying  taxes  and  assessments,  and  rebuilding, 
repairing,  renting,  collecting  rents,  etc.,  was  left  upon  him.  Afterward,  the 
wife  filed  her  petition  to  be  allowed  a  further  sum  for  the  support  and  edu- 
cation of  the  children,  and  the  court  required  the  husband  to  pay  $25  per 
month  additional  alimony,  and  to  pay  the  wife's  solicitor  $200,  and  the  costs 
of  the  proceeding:  Held,  the  sum  first  allowed  was  sufficient,  and  that  the 
wife  should  pay  her  own  attorney's  fees,  and  the  supplemental  decree  increas- 
ing the  alimony  and  directing  the  husband  to  pay  the  attorney's  fees  was 
reversed,  each  party  to  pay  the  costs  incurred  by  him  or  her. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Jane  Dawson  filed  her  bill  in  chancery,  praying  for  a 
divorce  from  her  husband,  John  Dawson,  in  the  circuit  court 
of  Cook  county,  on  the  second  day  of  December,  1881,  alleg- 
ing therein,  among  other  things,  her  marriage  With  John 
Dawson,  the  birth  of  two  children,  the  issue  of  such  marriage, 
the  ownership  of  certain  property  by  John,  and  that  he  had 
been  guilty  of  habitual  drunkenness  for  more  than  two  years 
last  past.  John  Dawson  answered  the  bill,  denying  the  ma- 
terial allegations,  but  subsequently,  by  leave  of  the  court,  he 
withdrew  his  answer,  and  the  bill  was  then  taken  pro  confesso 
against  him.    At  the  April  term,  1882,  of  the  court,  the  cause 
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came  on  to  be  heard,  and  was  heard  on  evidence,  and  the 
court  thereupon  decreed  that  the  parties  be  divorced,  that 
Jane  have  the  custody  of  the  two  children,  and  that  John 
pay  her  $150  per  month  alimony. 

On  the  third  day  of  November,  1882,  an  order  of  the  cir- 
cuit court  of  Cook  county  was  made,  allowing  Jane  Dawson 
to  file  a  petition  to  increase  the  amount  allowed  for  alimony, 
and  to  add  thereto  an  amount  for  the  education  and  support 
of  the  children.  The  petition  was  forthwith  filed,  and  alleges 
that  the  amount  of  alimony  decreed  is  inadequate  for  the 
support  of  the  petitioner  and  the  education  and  nurture  of 
the  children ;  that  the  defendant  did  not  fully  disclose  all  his 
property  in  the  divorce  suit, — setting  forth  what  she  believes 
to  be  the  value  of  the  property,  and  stating  that  defendant 
has  threatened  to,  and  that  she  fears  he  will,  convey  or 
incumber  his  property,  etc.  The  defendant,  John  Dawson, 
answered  the  petition,  denying  that  the  amount  awarded  as 
alimony  is  insufficient  for  the  support  of  the  complainant 
and  the  education  and  nurture  of  the  children,  alleging  that 
in  addition  to  the  amount  awarded  as  alimony,  complainant 
had  enjoyed,  free  of  charge,  $5000  worth  of  furniture  belong- 
ing to  him. 

On  the  19th  of  December,  1882,  the  court  decreed  that  the 
cause  be  referred  to  a  master  in  chancery,  to  "take  further 
testimony,  and  examine  the  testimony  already  taken,  and  to 
inquire  and  report  as  to  the  value  of  the  defendant's  estate, 
and  the  amount  of  his  income  therefrom,  at  the  time  of  the 
filing  of  the  petition,  *  *  *  and  the  situation  and  cir- 
cumstances of  the  respective  parties,  and  what  would  be  a 
reasonable  sum  to  be  allowed  to  the  petitioner  for  the  support 
and  maintenance  of  herself  and  children. " 

On  the  7th  of  May,  1883,  John  Dawson  filed  his  petition 
in  the  same  court,  reciting  the  proceedings  in  the  divorce 
suit,  and  alleging  that  by  the  decree  therein  Jane  Dawson 
was  to  have  the  care  and  custody  of  the  children,  and  the 
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sum  of  $150  dollars  per  month  as  and  for  alimony;  that 
"it  was  the  intention  of  the  court,  and  the  understanding  of 
counsel  for  all  parties  concerned,  that  the  said  sum  of  $150 
should  go  to  the  support  of  the  said  Jane  Dawson  and  the 
said  children ;  that  through  inadvertence  of  counsel  in  draft- 
ing said  decree,  the  order  of  court  was  not  expressed  in  words 
unequivocal ;  that  the  said  Jane  Dawson  now  seeks  to  take 
advantage  of  the  wording  in  said  decree,  by  asking  for  an 
allowance  to  be  decreed  to  said  children ; "  and  the  petition 
concludes  by  praying  that  the  decree  be  so  reformed  that  the 
intent  and  meaning  of  the  court  may  be  expressed  in  words 
and  terms  unequivocal.  Jane  Dawson  answered  this  petition, 
denying  that  the  decree  therein  referred  to,  or  the  original 
draft  thereof,  is  or  was  equivocal,  or  that  any  error  or  mis- 
take was  made  therein  in  reference  to  the  said  alimony  or 
the  support  of  said  children. 

Afterwards,  on  the  14th  day  of  May,  1883,  the  court 
ordered  that  the  petition  of  John  Dawson,  so  filed  therein, 
stand  as  a  bill  to  amend  said  decree,  by  reason  of  a  mistake 
therein,  with  the  right  to  Jane  Dawson  to  file  a  cross-bill ; 
and  thereupon,  on  the  18th  day  of  May,  1883,  Jane  Dawson 
filed  her  cross-bill  in  said  cause,  in  which,  among  other 
things,  she  alleged  that  in  the  divorce  case  the  court  ordered 
that  she  have  and  retain  the  household  furniture  as  her  prop- 
erty ;  that  by  negligence  in  drafting  the  decree  this  order 
was  omitted  therein,  and  also  that  a  mistake  was  made  in 
describing  the  real  estate  of  the  defendant ;  that  by  want  of 
a  provision  in  said  decree  that  the  payment  of  alimony  shall 
continue  during  her  natural  life  if  she  should  survive  the  de- 
fendant, her  right  to  recover  either  alimony  or  dower  after 
his  decease  would  be  involved  in  great  doubt,  and  prays  that 
said  decree  be  corrected  in  the  respects  indicated,  etc.  The 
answer  of  John  Dawson  admits  that  a  mistake  was  made  in 
the  decree  in  omitting  to  include  therein  the  personal  prop- 
erty, and  in  the  description  of  the  real  estate. 
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On  the  21st  day  of  May,  1883,  the  master  in  chancery 
made  his  report  in  the  case  of  the  petition  to  increase  ali- 
mony and  for  an  allowance  for  the  children,  in  which  he 
finds  that  the  complainant  and  defendant,  for  several  years 
prior  to  the  decree  in  said  cause,  lived  with  their  two  children 
and  one  servant  at  a  house  known  as  No.  761  West  Monroe 
street,  Chicago,  furnished  with  furniture  worth  from  $3000 
to  $5000,  (which  was  paid  for  by  defendant's  money,)  in  a 
comfortable  manner,  defendant  furnishing  complainant  with 
money  for  all  wants  she  expressed ;  that  since  the  rendition 
of  said  decree  complainant  has  resided  in  the  same  house, 
using  the  same  furniture,  with  her  two  children  and  the  said 
servant;  that  she  is  paying  a  rent  of  $55  per  month,  and 
$15  per  month  for  servant  hire,  and  living  in  a  manner  less 
expensive  than  before  the  decree  ;  that  complainant  has  since 
the  said  decree  enjoyed  good  health,  and  is  now  enjoying 
good  health ;  that  her  son  is  aged  fifteen  years,  and  her 
daughter  thirteen  years ;  that  the  said  children  are  in  need 
of  clothing,  and  for  current  expenses  at  school ;  that  they 
attend  the  public  schools  of  Chicago,  the  daughter  taking 
music  lessons ;  that  complainant  has  been  unable  to  pay  her 
current  expenses  from  the  $150  per  month  allowed  her;  that 
since  the  rendition  of  the  decree  the  gross  income  of  the  de- 
fendant has  increased  from  what  it  was  then  stipulated  to 
be,  about  thirty  per  cent;  that  since  November  1,  1882,  the 
gross  income  of  defendant  has  been  about  $495  per  month 
for  all  the  year  1882  ;  that  the  average  net  income  of  defend- 
ant was  $333  per  month,  not  deducting  the  interest  on  a  loan 
of  $10,000,  made  by  defendant  in  November,  1881,  at  six 
per  cent  per  annum,  and  that  defendant,  in  July,  1881,  was 
the  owner  of  $10,000  in  Cook  county  bonds;  that  defendant 
testifies  he  has  no  personal  property  excepting  his  clothing, 
and  has  had  to  borrow  money  for  his  personal  expenses ; 
that  defendant  must  have  spent  in  nineteen  months  more 
than  $20,000;  and  concluding  that  defendant  should  be  re- 
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quired  to  pay  for  the  maintenance,  etc.,  of  said  children, — to 
said  son  the  sum  of  $15  per  month,  and  for  said  daughter 
the  sum  of  $20  per  month. 

John  Dawson  filed  the  following  exceptions  to  this  report : 

''First  exception — For  that  the  said  master  has,  in  the  said 
report,  made  an  unjust  allowance  for  the  minor  children  of 
said  Jane  Dawson  and  John  Dawson,  inasmuch  that  the 
defendant  should  be  required  to  pay  for  the  maintenance, 
clothing,  and  personal  expenses  of  said  children, — for  said 
son  the  sum  of  $15  per  month,  and  for  said  daughter  the 
sum  of  $20  per  month, — when  the  said  court  had  already 
made  a  fair  and  equitable  allowance  for  said  children,  to  be 
paid  by  the  said  defendant. 

''Second  exception — For  that  the  said  master  has  evidently 
made  said  report  taking  as  a  basis  for  the  same  the  evidence 
produced  before  him  as  to  the  income  of  the  said  defendant 
after  the  third  day  of  November,  1882,  such  testimony  having 
been  ruled  out  by  said  court,  as  will  more  fully  appear  from 
the  said  testimony  marked  entitled  Dawson  v.  Dawson,  testi- 
mony before  the  master,  page  143,  record. 

"Third  exception — For  that  the  said  master  has  incorrectly 
and  erroneously  stated  in  the  said  report  the  net  income  of  the 
said  defendant  for  the  year  1882,  and  prior  to  the  said  third 
day  of  November,  1882,  in  figures  far  exceeding  the  actual 
sum  of  net  income  to  the  said  defendant  for  the  said  year  of 
1882,  and  prior  to  the  said  third  day  of  November,  1882,  as 
will  more  fully  appear  from  the  said  testimony. 

"Fourth  exception — For  that  the  said  master  has  based 
said  report,  and  his  conclusions  upon  what  he  thinks  is  true, 
from  the  evidence  that  the  said  defendant,  in  July,  1881,  was 
the  owner  of  $10,000  in  Cook  county  bonds,  and  that  the 
said  defendant  had,  in  November,  1881,  $10,000,  which  he 
received  on  a  loan,  notwithstanding  the  said  defendant's  un- 
contradicted testimony  that  he,  the  said  defendant,  has  no 
personal  property  except  his  clothing  and  household  furni- 
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ture  now  used  by  the  said  petitioner,  and  had  to  borrow 
money  for  his  personal  expenses,  as  will  more  fully  appear 
from  said  testimony. " 

ft/ 

The  exceptions  were  overruled  by  the  master,  and  renewed 
in  the  circuit  court. 

At  the  June  term,  1883,  of  the  circuit  court,  the  following 
decree  was  entered  in  the  several  proceedings : 

"This  cause  coming  on  to  be  heard,  upon  the  petition  of 
the  said  Jane  Dawson,  the  answer  of  the  defendant,  and  the 
replication  of  the  petitioner  thereto,  and  the  petition  of  the 
said  John  Dawson  taken  as  a  bill  of  review,  the  answer 
thereto,  and  the  replication  of  the  said  John  Dawson  to  said 
answer;  also  upon  the  report  of  the  master  in  chancery  of 
this  court,  who  makes  report  of  what  would  be  a  reasonable 
allowance  to  be  paid  by  said  defendant  to  said  petitioner, 
Jane  Dawson,  for  the  support  and  education  of  the  two  chil- 
dren of  the  said  parties,  and  the  objections  of  the  defendant 
to  the  said  master's  report ;  and  also  the  motion  of  said  peti- 
tioner for  an  order  on  said  defendant  to  pay  her  solicitor's 
fees,  and  the  proof  taken  in  said  cause,  and  the  testimony 
introduced  and  heard  in  open  court ;  and  the  court  having 
heretofore  rendered  a  decree  in  said  cause  dissolving  the 
marriage  between  the  petitioner  and  the  defendant,  and  by 
agreement  of  the  parties  directing  the  payment  by  the  de- 
fendant to  said  petitioner  of  $150  per  month  as  her  alimony, 
it  then  appearing  to  the  court,  by  stipulation  filed  in  said 
cause,  that  the  gross  monthly  income  of  said  defendant  was 
$385  per  month,  and  that  said  agreed  sum  of  $1 50  per  month 
was  a  fair  allowance  for  said  petitioner ;  and  the  court  hav- 
ing now  heard  the  arguments  of  counsel  for  the  respective 
parties,  and  being  fully  advised  in  the  premises,  finds : 

"That  since  the  entry  of  said  decree  the  monthly  income  of 
the  said  defendant  has  increased  $107  per  month,  by  an  in- 
crease in  rents  of  his  property,  beginning  November  1,  1882, 
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and  that  the  children  of  the  said  parties  are  in  need  of  means 
for  clothing  and  for  current  expenses  at  school,  with  which 
the  said  petitioner  is  not  able  to  furnish  them  from  her  ali- 
mony, and  that  the  sum  of  $25  per  month  in  addition  to  the 
amount  now  payable  to  her  by  said  decree,  will  enable  said 
petitioner  to  properly  provide  for  said  children ;  that  it  is  not 
necessary  to  change  or  alter  said  original  decree  as  to  matter 
complained  of  in  the  defendant's  petition,  and  the  prayer  of 
the  defendant's  petition  to  that  end  should  be  denied ;  that  in 
all  things  except  as  to  the  amounts  to  be  paid  to  said  petitioner 
for  said  children,  the  report  of  the  master  herein  should  be 
confirmed ;  that  the  said  petitioner  is  unable  to  pay  the  fees 
of  Frank  A.  Johnson,  her  solicitor  herein,  and  that  $200  is 
a  reasonable  fee  for  the  services  of  her  said  solicitor  herein, 
and  it  is  therefore  ordered,  adjudged  and  decreed,  that  in  all 
things  except  the  amount  to  be  paid  by  said  defendant  to 
said  petitioner  for  the  said  children,  the  report  of  the  master 
herein  be  confirmed,  and  that  the  said  decree  heretofore  en- 
tered herein  as  to  the  allowance  of  alimony  and  maintenance 
be  and  the  same  is  altered  as  follows :  That  the  said  defend- 
ant, John  Dawson,  on  the  tenth  day  of  each  and  every  month 
hereafter,  beginning  June  10,  1883,  instead  of  paying  the 
said  petitioner  the  sum  of  $150,  shall  pay  to  the  said  peti- 
tioner the  sum  of  $175,  as  and  for  alimony  and  for  support 
and  proper  education  of  said  children,  during  the  natural  life 
of  said  petitioner,  or  until  the  further  order  of  this  court ; 
and  the  payment  of  said  sum  of  $175  per  month  is  hereby 
made  a  lien  and  charge  upon  all  the  real  estate  of  said  de- 
fendant ;  and  that  the  defendant  pay  to  Frank  A.  Johnson, 
solicitor  for  said  petitioner,  the  sum  of  $200  as  solicitor's 
fees,  within  sixty  days  from  the  rendition  of  this  decree,  and 
that  the  defendant  pay  the  costs  of  this  proceeding,  to  be 
taxed  by  the  clerk  of  this  court,  within  sixty  days  from  the 
rendition  of  this  decree ;  and  that  in  default  of  the  payment 
of  any  of  said  sums  in  the  manner  and  at  the  time  herein 
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provided,  execution  issue  therefor,  and  that  the  injunction 
issued  in  this  cause  be  and  the  same  is  dissolved." 

From  this  decree  John  Dawson  appealed  to  the  Appellate 
Court  for  the  First  District,  and  that  court,  at  its  October 
term,  1883,  affirmed  the  decree  of  the  circuit  court,  and  this 
appeal  is  from  that  affirmance.  The  errors  assigned  bring 
before  the  court  the  questions  discussed  in  the  opinion. 

Mr.  M.  E.  Freshwaters,  for  the  appellant. 

Mr.  Frank  A.  Johnson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

We  think  there  was  error  in  not  sustaining  John  Dawson's 
second  and  third  exceptions  to  the  master's  report.  The 
decree  directed  the  master  "to  inquire  and  report  as  to  the 
value  of  the  defendant's  estate,  and  the  amount  of  his  income 
therefrom,  at  the  time  of  the  filing  the  petition."  The  peti- 
tion was  filed  on  the  second  day  of  November,  1882,  but  the 
report  of  the  master  is  based  on  the  income  derived,  or, 
rather,  that  he  presumed  would  be  derived,  from  the  defend- 
ant's estate  after  that  time. 

Counsel  for  Jane  Dawson  only  claims,  as  we  understand 
his  position,  that  the  evidence  shows  a  net  income  from  John 
Dawson's  estate  for  the  year  1882, — i.  e.,  prior  to  the  1st  of 
November,  1882, — of  $330.56  per  month,  and  out  of  this 
amount  the  decree  for  alimony  gives  her  |150  per  month, — 
only  a  small  fraction  less  than  one-half, — -in  addition  to 
imposing  all  the  costs  and  expenses  of  the  litigation  upon 
him.  Adding  to  this  all  the  household  furniture,  valued  at 
from  $3000  to  $5000,  and  taking  into  consideration  that 
none  of  the  property  from  which  the  income  is  derived  was 
obtained  from  Jane  Dawson,  it  would  be  difficult  to  compre- 
hend why,  on  that  basis,  the  allowance  should  be  regarded 
as  unreasonably  low. 
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The  estimated  income  after  November  1,  1882,  is  not  only 
in  direct  opposition  to  the  direction  of  the  decree,  but  it  is 
not  sustained  by  the  evidence,  as  we  understand  it,  but  is 
purely  conjectural.  The  master's  report,  in  this  respect, 
is  sought  to  be  sustained  by  two  modes  of  calculation, — one 
based  on  what  is  assumed  as  the  fair  result  of  the  evidence 
as  to  the  values  of  rent  to  be  paid,  which  gives  a  monthly 
gross  income  of  $496.87;  and  the  other  based  on  a  stij^ula- 
tion  filed  by  the  parties  at  the  time  the  original  decree  was 
rendered,  whereby  it  was  admitted  by  John  Dawson  that  his 
gross  income  was  $380  per  month,  and  adding  thereto  $200 
per  month  for  the  increased  rental  value  of  eight  stores  or 
stalls  at  the  corner  of  Jackson  and  Clinton  streets.  Neither 
of  these  estimates  takes  into  account  the  necessary  and  rea- 
sonable expenses  of  the  property,  and  yet  it  is  obviously 
impossible  to  make  a  just  estimate  of  what  a  party  is  able 
to  pay  from  an  income  without  taking  them  into  account. 
Taxes  and  assessments  must  be  paid,  buildings  must  be 
renewed  or  repaired  from  time  to  time,  and  existing  liens,  if 
any,  must  be  renewed,  or,  at  least,  the  interest  kept  down. 
To  illustrate  :  From  a  gross  income  of  $500  per  month,  cost- 
ing $250  per  month  to  produce  it,  it  is  evident  there  can  be 
but  a  capacity  of  paying  $250  per  month. 

But  since  the  year  commencing  November  1,  1882,  would 
not  expire  until  November  1,  1883,  it  is  impossible  that  the 
expenses  and  costs  of  producing  that  rent,  as  well  as  the  fact 
of  the  actual  collection  of  the  whole  amount  of  rent,  can  be 
certainly  known  before  that  time, — yet  all  the  evidence  taken 
in  this  cause  was  taken  on  December  12,  1882,  January  18, 
1883,  and  February  3,  6  and  10,  1883,  respectively,  the  last 
more  than  eight  months  before  the  expiration  of  the  year. 
Moreover,  the  tenants  occupying  the  premises  testify  to  an 
unwillingness  to  continue  paying  the  increased  rent,  and  since 
they  are  only  tenants  from  month  to  month,  they  might  at 
any  time  refuse  to  continue  to  do  so,  and  after  giving  the 
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requisite  notice,  terminate  their  relation.  There  is  evidence, 
also,  that  the  property  on  the  corner  of  Clinton  and  Jackson 
streets,  from  which  the  chief  prospective  increase  in  rents  is 
to  be  derived,  is  in  an  unsafe  condition,  and  that  it  will  cost 
at  least  $2000  to  repair  the  premises.  In  addition  to  this, 
the  same  property  is  incumbered  by  a  trust  deed  to  secure 
the  payment  of  $10,000,  and  accruing  interest  at  six  per  cent 
per  annum,  executed  in  1881,  and  before  Jane  Dawson  filed 
her  bill  for  divorce.  The  evidence  seems  to  show  that  this 
indebtedness  was  incurred  in  good  faith.  In  the  chief  part 
of  the  property  from  which  the  income  is  derived,  Dawson  is 
in  partnership  with  one  Miller,  and  Miller  testifies  that  Daw- 
son's net  income  for  the  year  1882,  counting  up  to  Decem- 
ber 1,  1882,  was  only  $299.60  per  month,  and  that  for  1881 
it  was  $236.72  per  month.  Dawson's  estimate  is  still  less 
for  the  year  1882,— $249. 

The  master  seems,  in  his  report,  to  lay  some  stress  upon 
an  admission  of  John  Dawson  that  he  had  $10,000  of  Cook 
county  bonds,  testified  to  by  Jane  Dawson  and  her  daughter. 
We  think  this  can  cut  no  figure  in  the  present  proceeding., 
John  Dawson  denies,  on  oath,  the  ownership  of  any  personal 
property  other  than  his  wearing  apparel,  and  Jane  Dawson 
made  the  allegation  of  the  same  admission,  coupled  with  the 
charge  that  he  had  subsequently  wasted  and  squandered  the 
whole  $10,000,  in  her  bill  for  divorce,  which  was  sworn  to  by 
her,  and  Dawson  did  not  then  claim  to  have  such  bonds. 
If  they  were  then  spent,  they  can  not  now  augment  the 
amount  of  his  estate,  so  as  to  form  the  basis  of  an  additional 
allowance. 

There  is  no  pretense  that  John  Dawson  has  acquired  any 
additional  property  yielding  an  income  since  the  decree  of 
divorce  was  rendered,  and  the  charge  in  the  petition  that  he 
"did  not  fully  disclose  all  his  property  in  the  divorce  suit," 
is  wholly  unsustained  by  the  evidence.  Nor  is  there  any 
proof  that  he  has  become  more  reckless  in  the  management 
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of  his  property  since  the  rendering  of  the  decree  of  divorce. 
The  amount  of  alimony  seems  to  have  been  agreed  to,  at 
the  time,  with  full  knowledge  on  the  part  of  Jane  Dawson  of 
every  fact  material  to  a  comprehension  of  her  rights.  She 
fails  to  show  that  she  was  deceived  or  misled  in  any  respect. 
The  amount  decreed  her  was  something  more  than  half  her 
husband's  net  income,  and  on  a  fair  consideration  of  the  evi- 
dence it  still  bears  substantially  that  relation  to  his  income. 
He,  meanwhile,  has  the  burden  of  paying  all  taxes  and  assess- 
ments, rebuilding,  repairing,  renting,  collecting,  etc.  We 
think  she  should  be  satisfied.  The  effect  of  the  decree  in 
first  giving  her  the  care,  custody,  etc.,  of  the  two  children, 
and  then  giving  her  $150  per  month  for  alimony,  was,  that 
that  amount  included  all  to  which  she  was  entitled  from  her 
husband's  estate.  She  sought  the  care,  custody,  etc.,  of  her 
children,  and  the  court  gave  them  to  her,  and  then  gave 
her  the  $150  per  month  as  a  support.  By  asking  and  assum- 
ing the  care  and  custody  she  assumed  the  duty  and  obligation 
of  support.  It  would  be  unprecedented,  especially  where,  as 
here,  the  wife  brings  no  estate  to  the  husband,  to  give  her, 
on  divorce,  more  than  one-half  of  his  net  income,  and  then 
charge  him  with  an  additional  amount  to  be  paid  her  for  the 
nurture  and  education  of  her  children. 

We  think  there  was  no  sufficient  reason  for  the  filing  of 
this  petition.  So  far  as  there  was  a  mistake  in  the  decree 
there  was  no  disposition  to  resist  its  correction.  It  might 
have  been  done  without  expense, — at  least  it  was  incumbent 
on  the  petitioner  to  have  first  made  the  effort  to  have  had  it 
so  done.  And  there  was  no  material  change  in  the  condition 
of  the  parties  after  the  decree  for  divorce  was  rendered. 
Under  all  the  circumstances,  we  think  Jane  Dawson  should 
pay  her  own  attorney's  fees  and  costs  in  this  proceeding. 
The  decree  below  increasing  the  amount  of  alimony  to  be 
paid  by  John  Dawson,  and  directing  that  he  pay  $200  to 
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Frank  Johnson,  her  solicitor,  is  reversed.  The  costs  incurred 
herein  by  John  Dawson  will  be  taxed  against  him,  and  those 
incurred  by  Jane  Dawson  will  be  taxed  against  her. 

Decree  reversed. 


Samuel  Ewing 

V. 

Sandoval  Coal  and  Mining  Company. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  Allegations  and  proofs — must  correspond.  As  a  general  rule,  in 
equity  the  proofs  and  allegations  of  the  bill  must  correspond,  and  a  party 
will  not  be  entitled  to  relief,  although  the  evidence  may  establish  a  clear  case 
in  his  favor,  unless  there  are  averments  in  the  bill  to  support  the  case  made. 

2.  Paeol  evidence — to  show  mistake  in  a  written  instrument.  Parol 
evidence  is  admissible  on  a  bill  in  equity  to  reform  a  written  contract  on  the 
ground  of  mistake,  to  establish  the  fact  of  there  being  a  mistake;  and  such 
cases,  like  cases  of  fraud,  form  an  exception  to  the  general  rule,  which  ex- 
cludes parol  evidence  to  vary  written  contracts. 

3.  Mistake — of  the  quantum  of  evidence.  A  deed  or  other  instrument 
of  writing  should  not  be  reformed  for  mistake  unless  the  evidence  of  it  is 
clear  and  positive.  The  mistake  must  be  clearly  made  out  by  satisfactory 
proofs. 

4.  Grant  of  right  to  mine  and  remove  coal — of  rights  incident  thereto 
— relief  in  chancery  without  special  prayer.  A  deed  giving  the  grantee  the 
right  to  mine,  excavate  and  remove  coal  under  a  certain  tract  of  land,  carries 
with  it,  as  an  incident,  the  right  to  go  upon  the  land  and  dig  for  coal,  or  to 
sink  a  coal  shaft.  And  it  is  not  necessary  that  a  bill  to  reform  a  deed  con- 
veying such  right  to  mine  coal,  for  a  mistake  in  the  description  of  the  land, 
should  contain  a  special  prayer  for  a  decree  authorizing  the  grantee  to  go 
upon  the  land.     The  deed,  when  corrected,  confers  this  right  of  itself. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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Messrs.  W.  &  E.  L.  Stoker,  and  Mr.  G.  Van  Horebeke, 
for  the  plaintiff  in  error : 

A  complainant  can  not  make  out  one  case  by  his  bill  and 
another  by  the  proofs.  The  allegations  and  proofs  and  decree 
must  agree.     Hall  et  at.  v.  Towne,  45  111.  495. 

A  party  complainant  must  stand  or  fall  by  the  case  he 
makes  in  his  bill.  White  v.  Morrison,  11  111.  361 ;  Bo  wen  v. 
Bowles,  21  id.  17;  Chaffin  y.  Heirs  of  Kimhall,  23  id.  36; 
Ohling  V.  Luitjens,  32  id.  23 ;  McKay  v.  Bissett  et  al.  5  Gilm. 
505. 

The  evidence  must  be  clear  and  positive  that  the  mistake 
was  made,  and  also  that  the  conditions  precedent  were  all 
strictly  complied  with  by  the  grantee,  before  a  court  of  equity 
will  reform  the  deed  and  compel  a  specific  performance. 
1  Story's  Eq.  Jur.  sees.  160,  161,  note  2,  and  sec.  165. 

The  court  erred  in  granting  a  decree  for  more  than  the 
allegations  of  the  bill  asked  or  complainant  prayed  for.  It 
authorized  the  complainant  to  sink  a  shaft  upon  the  defend- 
ant's land  and  excavate  coal.  Simons  v.  Guthrie,  9  Cranch, 
19;  Hall  et  al.  v.  Towne,  45  111.  493. 

Mr.  Henry  C.  Goodnow,  and  Mr.  C.  E.  Jennings,  for  the 
defendant  in  error : 

Chancery  has  jurisdiction  to  correct  mistakes.  A  remote 
grantee  may  compel  the  correction  of  a  mistake.  Mills  et  al. 
V.  Lockivood,  42  111.  Ill;  Wilson  v.  Byers  et  al.  7T  id.  76; 
1  Story's  Eq.  169,  sec.  165. 

If  the  plaintiff  in  error  sold  the  right  to  mine  coal  under 
his  land,  then,  under  the  familiar  principle  of  law^  that  he 
who  sells  another  a  piece  of  property  also  sells  the  right  to 
enjoy  it,  he  sold  the  right  to  enter  upon  the  land  and  dig  for 
the  coal,  otherwise  the  purchaser  could  not  enjoy  the  prop- 
erty purchased.  The  defendant  is  a  remote  grantee  of  the 
plaintiff,  hence  it  can  enforce  its  equity  and  have  the  mistake 
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corrected.     1  Story's  Eq.  sec.  165;  Mills  et  al.  v.  Lockwood, 
42  111.  Ill ;   Wilson  v.  Bijers  et  al  77  id.  76. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  the  Sandoval  Coal 
and  Mining  Company,  against  Samuel  Ewing,  to  correct  a 
mistake  in  a  deed  executed  on  the  6th  day  of  November, 
1877,  by  Samuel  Ewing,  to  Ozias  Townsend,  in  trust  for  the 
St.  Louis  and  Sandoval  Coal  and  Mining  Company.  The 
deed  conveyed  the  exclusive  right  to  mine  and  excavate  for 
coal,  and  to  remove  the  same  under  and  beneath  the  east 
half  of  the  north-west  quarter  of  section  17,  township  2,  north 
of  range  1,  east  of  the  third  principal  meridian,  in  Marion 
county,  and  it  is  alleged  in  the  bill  that  it  was  the  intention 
to  convey  the  east  half  of  the  north-east  quarter  of  section  17 ; 
that  the  scrivener  by  mistake  inserted  in  the  deed,  "east  half 
of  the  north-west  quarter  of  section  17,"  when  the  grantor 
and  grantee  intended  to  insert  in  the  deed,  "east  half  of  the 
north-east  quarter  of  section  17."  The  defendant  put  in  an 
answer  to  the  bill,  and  the  court,  on  the  hearing,  found  that 
all  the  material  allegations  of  the  bill  were  sustained  by  the 
evidence,  and  rendered  a  decree  as  prayed  for  in  the  bill,  to 
reverse  which  the  defendant  sued  out  this  writ  of  error. 

It  is  first  contended  that  the  decree  is  erroneous  because 
the  allegations  and  proofs  do  not  agree.  In  proceedings  in 
equity,  as  a  general  rule,  the  proofs  and  the  allegations  of 
the  bill  must  correspond,  and  a  party  will  not  be  entitled  to 
relief,  although  the  evidence  may  establish  a  clear  case  in 
his  favor,  unless  there  are  averments  in  the  bill  to  support 
the  case  made.  (Morgan  v.  Smith,  11  111.  194.)  But  upon 
an  examination  of  the  allegations  of  the  bill,  and  the  evidence 
introduced  in  support  of  those  allegations,  we  find  no  sub- 
stantial variance  upon  any  material  averment.  A  mistake 
in  the  description  of  the  land  embraced  in  the  deed  is  alleged, 
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and  that  is  established  by  evidence.  It  does  not  militate 
against  the  decree  that  the  mistake  was  established  in  part 
by  parol  evidence.  Upon  this  point,  Story,  sec.  156,  says: 
"We  must  therefore  treat  the  cases  in  which  equity  affords 
relief,  and  allows  parol  evidence  to  vary  and  reform  written 
contracts  and  instruments  upon  the  ground  of  accident  and 
mistake,  as  properly  forming,  like  cases  of  fraud,  exceptions 
to  the  general  rule,  which  excludes  parol  evidence,  and  as 
standing  in  the  same  policy  as  the  rule  itself."  A  deed  or 
other  instrument  of  writing  should  not  be  reformed  unless 
the  evidence  of  mistake  is  clear  and  positive, — or  as  said  by 
Story,  sec.  157:  "Belief  will  be  granted  in  cases  of  written 
instruments  only  where  there  is  a  plain  mistake,  clearly  made 
out  by  satisfactory  proofs." 

But  it  is  said  that  the  court  erred  in  decreeing  more  relief 
than  the  allegations  of  the  bill  and  prayer  asked,  in  this, 
that  the  decree  authorizes  complainant  to  enter  upon  defend- 
ant's land  and  sink  a  coal  shaft.  The  right  to  mine  coal  on 
the  land  was  conveyed  by  the  deed,  and  the  right  to  go  upon 
the  land  and  dig  for  coal  passed  as  an  incident  to  the  con- 
veyance. We  do  not  think  it  was  necessary  for  complain- 
ant's bill  to  contain  a  special  prayer  for  a  decree  authorizing 
him  to  go  upon  the  land.  That  followed  as  a  matter  of 
course.  When  the  mistake  was  corrected  the  deed  conferred 
the  right  to  go  upon  the  land  and  mine  the  coal,  as  specified 
in  the  deed.  But  even  if  it  was  necessary  for  the  complain- 
ant to  pray  for  relief  of  this  character,  the  prayer  for  general 
relief  was  all  that  was  required. 

In  conclusion,  we  think  the  evidence  fully  sustains  the 
decree,  and  we  perceive  no  substantial  error  in  the  record. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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City  of  Peoria  et  al. 

V, 

BoBERT  Simpson. 

Filed  at  Ottawa  June  13,  1884. 

1.  Negligence — due  care  on  the  part  of  the  plaintiff.  In  an  action  on 
the  case  against  a  city  and  the  owner  of  premises  in  the  city,  to  recover  for 
an  injury  received  from  a  neglect  to  keep  the  sidewalk  in  front  of  the  prem- 
ises in  repair,  the  court  instructed  the  jury  that  "when  a  city  is  vested,  under 
the  provisions  of  its  charter,  with  the  charge  of  its  streets,  roads,  alleys  and 
sidewalks,  said  city  is  bound  to  see  that  the  same  are  kept  in  a  reasonably 
safe  state  of  repair;  and  such  city  is  liable  to  parties  injured  by  its  negligence 
in  so  doing:"  Held,  that  the  instruction  lacked  the  essential  qualification 
that  the  plaintiff  was,  at  the  time  of  the  injury,  observing  that  due  care  and 
caution  for  his  personal  safety  a  reasonable  person  would  do  under  the  same 
circumstances. 

2.  Same  —  of  joint  and  several  liability  —  distinction  in  this  regard 
between  a  trespass  and  a  neglect  of  duty.  For  separate  acts  of  trespass 
separately  done,  or  for  positive  acts  negligently  done,  although  a  single  injury 
is  inflicted,  the  parties  can  not  be  jointly  held  liable  to  the  party  injured. 
If  there  is  no  concert  of  action,  or  no  common  intent,  there  is  no  joint  lia- 
bility. But  a  different  principle  applies  when  the  injury  is  the  result  of  a 
neglect  to  perform  a  common  duty  resting  on  two  or  more  persons,  although 
there  may  be  no  concert  of  action  between  them.  In  such  cases  the  injured 
party  may  have  his  election  to  sue  all  parties  owing  the  common  duty,  or 
each  separatelj^  treating  the  liability  as  joint  or  separate. 

3.  Same — in  the  case  sidewalks  are  out  of  repair — liability  of  the  city 
and  of  the  private  owner  of  adjacent  premises.  Where  a  duty  rests  upon 
both  a  city  and  the  owner  of  premises  within  the  city  to  keep  the  sidewalk 
in  repair  fronting  the  premises,  and  over  an  excavation,  a  failure  to  do  so  is 
a  common  neglect  of  duty,  and  both  will  be  liable,  either  jointly  or  severally, 
to  one  injured  in  consequence  of  such  neglect,  who  has  himself  exercised 
due  care. 

4.  Same — in  the  case  of  leased  premises — liability  as  between  landlord 
and  tenant.  The  tenant  in  possession,  and  not  the  landlord,  is  responsible 
to  third  persons  for  injuries  occasioned  by  a  failure  to  keep  the  demised 
premises  in  repair,  unless  the  owner  has  agreed  to  keep  them  in  repair,  or 
when  the  premises  were  let  with  the  alleged  nuisance  upon  them,  in  which 
case  the  owner,  and  not  the  tenant,  is  responsible  for  injuries  caused  by  the 
nuisance. 


1884.]  City  of  Peokia  et  al.  v.  Simpson.  295 

Brief  for  the  City  of  Peoria. 

5.  Instbuction — correcting  an  error  in  one  by  stating  the  true  rule  in 
another.  The  practice  of  giving  an  instruction  which,  standing  alone,  does 
not  correctly  state  the  law  of  the  case  upon  the  facts,  and  then  giving  a  sepa- 
rate instruction  which,  if  read  with  the  other,  would  annovmce  the  true  rule, 
is  not  to  be  commended,  if  it  is  not  an  error.  It  is  better  that  each  instnic- 
tion  should  be  as  nearly  accurate  as  it  can  be  made,  in  itself. 

6.  Same — directing  the  jury  as  to  extent  of  finding  of  damages.  In 
an  action  to  recover  damages  for  a  personal  injury  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant,  the  court  instructed  the  jurj^  for 
the  plaintiff,  that  if  they  found,  from  the  evidence,  the  plaintiff  had  estab- 
lished his  case,  and  was  entitled  to  a  verdict  for  damages,  then  it  became 
their  "duty  to  fix  such  damages  at  the  full  sum  that  upon  the  whole  evidence" 
should  "prove  to  be  just  and  reasonable:"  Held,  that  the  instruction  was 
calculated  to  create  in  the  minds  of  the  jury  the  belief  that  it  was  their  duty, 
in  case  they  found  for  the  plaintiff,  to  fix  his  damages  at  the  highest  possible 
amount  the  evidence  would  justify,  and  that  it  was  error  to  tell  the  jurj^  as 
a  matter  of  law,  that  such  was  their  duty. 

7.  Same — suggesting  what  influences  ought  not  to  control  as  to  extent 
of  damages.  In  an  action  on  the  case  against  a  city  and  another  partj^,  the 
court,  in  an  instruction,  told  the  jury  that  in  forming  an  estimate  of  the  dam- 
ages sustained  by  the  plaintiff,  they  had  no  right  and  should  not  permit 
themselves  to  be  influenced  by  any  consideration  of  what  effect  their  verdict 
might  have  upon  taxation  in  the  case  of  the  city,  or  upon  his  financial  con- 
dition in  the  case  of  the  other  defendant:  Held,  that  this  was  in  no  sense 
submitting  a  proposition  of  law  to  the  jury,  applicable  to  the  facts,  but  a 
mere  suggestion  to  them,  which  the  court  had  no  right  to  make. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county;   the  Hon.  Ninian  M.  Laws,  Judge,  presiding. 

Mr.  George  A.  Wilson,  for  the  city  of  Peoria : 

Plaintiff's  ninth  instruction  is  bad  beyond  question.  It 
plainly  tells  the  jury  that  no  matter  how  negligent  the  injured 
party  may  have  been,  the  city  is  liable  to  him  in  any  event. 
Lovenguth  v.  Bloomington,  71  111.  238 ;  Village  of  Kewanee  v. 
Depetv,  80  id.  109 ;  Armour  v.  McFadden,  9  Bradw.  508 ; 
City  of  Chicago  v.  Watson,  6  id.  349. 

The  sixteenth  instruction  is  erroneous  in  telling  the  jury 
that  if  they  found  for  the  plaintiff  it  was  their  duty  to  fix  his 
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damages  at  the  full  sum  the  whole  evidence  proved  to  be  just 
and  reasonable.  We  deny  that  any  court  can  instruct  a  jury 
to  fix  the  damages  at  the  full  sum,  etc.  Chicago  and  North- 
tvestern  Ry.  Co.  v.  Chisholm,  79  111.  583. 

The  ninth  instruction  should  have  been  modified  as  follows, 
viz :  "This  is  the  law  if  the  parties  injured  were  at  the  time 
exercising  reasonable  care  and  prudence  to  avoid  injury." 
City  of  Chicago  v.  McGiven,  78  111.  347 ;  Litclifield  Coal  Co, 
V.  Taylor,  81  id.  590 ;   City  of  Chicago  v.  Bixhy,  84  id.  82. 

A  correct  instruction  given  for  one  side  will  not  obviate  an 
error  in  an  instruction  on  the  other  side.  Illinois  Linen  Co, 
V.  Hough,  91  111.  63;   Quinn  v.  Donovan,  85  id.  194. 

Messrs.  Jack  &  Mooee,  for  the  appellant  Densberger : 

As  a  general  rule  the  tenant  in  possession,  and  not  the 
owner,  is  responsible  for  injuries  received  in  consequence  of 
a  failure  to  keep  the  premises  occupied,  in  repair.  Gridley  v. 
Bloomington,  68  111.  47  ;  Union  Brass  Manf.Co.  v.  Lindsay,  10 
Bradw.  583;  Fisher  v.  Thirkell,  21  Mich.  1;  City  of  Lowell 
V.  Spaulding,  4  Cush.  237;  Milford  v.  Holhrook,  9  Allen,  17; 
Leonard  v.  Storer,  115  Mass.  86 ;  Shi2:)ley  v.  Fifty  Associates, 
101  id.  251 ;  Irvine  v.  Wood,  51  N.  Y.  224;  Bears  v.  Ambler, 
9  Barr,  153;  Painter  v.  Pittsburg,  46  Pa.  213;  Clark  v.  Fry, 
8  Ohio  St.  358;  Shindlebeck  v.  Moore,  32  id.  264;  Payne  v. 
Rogers,  2  H.  Blackf.  350;  Roswell  y.  Price,  12  Mod.  635; 
Rich  V.  Basterfield,  4  Com.  B.  783 ;  Russell  v.  Shenton,  4 
Eng.  C.  L.  449;  Bishoj?  v.  Bradford,  1  E.  &  E.  697;  Hadley 
V.  Taylor,  L.  E.  1  C.  P.  53. 

To  this  rule  there  are  two  exceptions :  First,  when  the 
landlord  has,  by  express  agreement,  covenanted  to  make  re- 
pairs ;  and  second,  when  the  premises  have  been  let  with  a 
nuisance  on  them. 

When  there  is  no  agreement  as  to  who  shall  make  repairs 
the  burden  is  thrown  on  the  tenant.  Gridley  v.  Bloomington, 
68  111.  47;   Gott  v.  Gaudy,  22  Eng.  L.  &  E.  173;    Leavitt  v. 
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Fletcher,  10  Allen,  121 ;  Elliott  v.  Aiken,  45  N.  H.  36 ;  Estep 
V.  EsteiJ,  23  Ind.  114;  City  of  Lowell  v.  Spaulding,  4  Cush. 
277. 

If  a  tenant  leases  premises  with  a  nuisance  upon  them,  he 
does  not  become  liable  until  notified  of  the  existence  of  the 
nuisance.  Saxhy  v.  Manchester  II.  R.  Co.  38  L.  J.  (N.  S.) 
153;  1  Washburn  on  Eeal  Estate,  (4th  ed.)  542. 

Even  where  the  landlord  contracts  in  his  lease  to  make 
repairs,  he  can  not  be  held  liable  to  third  persons  until  noti- 
fied of  the  existence  of  the  defect,  for  not  being  liable  over  to 
the  occupant,  he  can  not  be  liable  to  the  third  party,  to  whom 
the  occupant  is  primarily  responsible.  Norjieet  v.  Cromiuell, 
64  N.C.I;  Favrott  v.  Mettler,  21  La.  Ann.  220 ;  Coope  v. 
England,  27  Md.  14. 

As  to  the  joinder  of  parties,  see  Parsons  v.  Winchell,  5 
Cush.  592;  Gray  v.  Boston  Gas  Light  Co.  114  Mass.  149; 
Clark  V.  Fry,  8  Ohio  St.  358  ;  Bigeloio  Carpet  Co.  v.  Bryant, 
131  Mass.  491 ;  Dicey  on  Parties  to  Actions,  449 ;  Bard  v. 
Yohn,  26  Pa.  St.  489 ;  2  Billiard  on  Torts,  147. 

Messrs.  "Worthington  &  Page,  for  the  appellee : 

The  ninth  of  plaintiff's  instructions  is  qualified  by  the  de- 
fendants' second.  All  the  law  can  not  be  rej^eated  in  each 
instruction. 

There  is  nothing  wrong  in  the  sixteenth  instruction.  It  is 
proper  that  the  jury  should  find  the  full  sum  of  damages  that 
the  evidence  establishes.  They  have  no  more  right  to  disre- 
gard the  evidence,  and  find  a  less  sum  than  it  establishes, 
than  they  have  to  find  a  greater  sum.  City  of  Ottawa  v. 
Sweely,  65  111.  434;   City  of  CJdcago  v.  Jones,  66  id.  349. 

When  the  premises  are  out  of  repair  when  leased,  the  land- 
lord, as  well  as  the  tenant,  is  liable,  jointly  or  severally,  for 
damages  caused  thereby.  An  unsafe  cellar  door,  forming 
part  of  the  highway,  is  a  nuisance,  and  the  landlord  is  liable 
for  a  nuisance  existing  when  the  property  is  let.     Stephani  v. 


298  City  of  Peoria  et  al.  v.  Simpson.  [Jane 


Opinion  of  the  Court. 


Broivn,  40  111.  428  ;  Gridley  v.  City  of  Bloomington,  68  id.  47  ; 
Rex  V.  Pedleij,  1  A.  &  E.  825 ;  Oiulngs  v.  Jones,  9  Md.  108 ; 
Anderson  v.  DicJde,  1  Robt.  238  ;  Davenport  v.  Ruchnan,  37 
N.  Y.  568;  Irvin  v.  Fowler,  5  Rob.  482;  Fisher  v.  Thirkell, 
21  Mich.  1 ;  Veddcr  v.  Vedder,  1  Denio,  257 ;  Rex  v.  Kerri- 
son,  3  M.  &  S.  526 ;  Shearman  &  Redfield  on  Negligence, 
sees.  56,  361;  Wood  on  Nuisances,  sec.  269,  p.  282;  Dicey 
on  Parties,  423;  Gandy  v.  Juhher,  33  L.  J.  151;  Nelson  v. 
Godfrey,  12  111.  20;  Dillon  on  Mun.  Corp.  sec.  660. 

Where  a  party  suffers  an  injury  from  the  concurring  neg- 
ligence of  several,  he  may  recover  against  all  or  either  of 
them.  4  Wait's  Actions  and  Defences,  710  ;  Barrett  v.  TJdrd 
Avenue  R.  R.  Co.  45  N.  Y.  628 ;  Lake  v.  Millikin,  62  Maine, 
240;  Colegrove  v.  New  York  R.  R.  Co.  20  N.  Y.  492;  Phelps 
V.  Wait,  30  id.  78. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  to  recover  for  personal  injuries,  and 
was  brought  by  Robert  Simpson,  against  the  city  of  Peoria 
and  Magnus  Densberger.  It  is  averred  in  the  declaration 
that  defendant  Densberger  was  the  owner  of  the  premises 
situated  on  Water  street,  in  the  city  of  Peoria,  at  the  place 
where  plaintiff  was  injured ;  that  there  was  an  opening  into 
the  cellar  or  vault  in  front  of  the  premises,  the  covering  to 
which  constituted  a  part  of  the  usual  sidewalk;  that  the 
owner  of  the  premises  wrongfully  and  negligently  permitted 
such  opening  to  be  and  remain  insufficiently  and  defectively 
covered,  whereby  the  sidewalk  was  left  in  an  unsafe  condi- 
tion; and  that  at  that  time,  and  prior  thereto,  the  city  was 
possessed  of  and  had  control  of  the  sidewalk  in,  front  of  the 
premises,  and  ought  to  have  kept  the  same  in  good  repair 
and  safe  condition.  It  is  then  further  averred  as  a  ground 
for  recovery,  that  both  defendants,  well  knowing  the  unsafe 
and  dangerous  condition  of  the  sidewalk,  wrongfully  and  nag- 
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ligently  suffered  the  covering  to  such  opening  to  remain  in 
an  insecure  and  unsafe  condition,  so  that  while  plaintiff  was 
passing  over  the  sidewalk,  in  the  observance  of  due  care,  it 
broke,  and  he  fell  through  the  opening,  into  the  cellar  or 
vault,  and  thereby  sustained  severe  injuries,  by  which  he 
became  paralyzed  in  his  back  and  arm.  The  declaration 
contains  the  usual  averments  as  to  the  expenditure  of  large 
sums  of  money  in  the  endeavor  to  be  healed  and  cured.  The 
second  count  contains  an  averment  the  covering  to  the  open- 
ing was  dangerous  at  the  time  the  owner  let  the  premises  to 
the  occupying  tenant,  and  the  condition  of  the  covering  at 
the  time  rendered  the  sidewalk  dangerous,  and  that  defend- 
ants had  notice  of  its  dangerous  condition.  The  amended 
declaration  contains  an  averment  the  opening  was  covered 
with  a  wooden  door,  of  a  height  and  length  prohibited  by  an 
ordinance  of  the  city,  and  that  such  doors  were  at  the  time, 
and  prior  thereto  had  been,  a  nuisance,  and  that  the  city  had 
notice  thereof.  Separate  demurrers  filed  by  each  defendant 
were  overruled  by  the  court,  and  thereupon  pleas  of  not  guilty 
were  filed  by  each  defendant.  A  trial  was  had  before  a  jury, 
who  returned  a  verdict  finding  the  issues  for  plaintiff,  and 
assessing  his  damages  at  $6000.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  severally  overruled,  and  the 
court  entered  judgment  on  the  verdict.  That  judgment  was 
afterwards  affirmed  in  the  Appellate  Court  for  the  Second 
District.  The  case  comes  to  this  court  on  the  appeal  of  the 
city  of  Peoria,  and  since  then  defendant  Densberger  has  also 
assigned  errors  on  the  same  record. 

The  point  is  made  that  no  recovery,  in  any  event,  could 
be  had  against  Densberger,  because  at  the  time  the  accident 
occurred  the  premises  were  in  the  possession  of  a  tenant, 
with  no  obligation  on  the  part  of  the  owner  to  make  repairs. 
The  argument  proceeds  on  the  theory  the  owner  had  reserved 
no  authority,  and  therefore  could  not  enter  to  make  the  needed 
repairs.     The  rule  of  law  on  this  subject,  as  stated  by  this 


300  City  of  Peoria  et  al.  v.  Simpson.  [June 

Opinion  of  the  Court. 

court  in  Gridley  v.  Bloomington,  68  111.  47,  is,  the  occupant, 
and  not  the  owner,  is  responsible  for  injuries  occasioned  by 
a  failure  to  keep  the  premises  in  repair,  unless  where  the 
owner  has  agreed  to  keep  the  premises  in  repair,  or  where 
the  premises  were  let  with  the  nuisance  upon  them.  There 
is  some  evidence  tending  to  show  the  owner  was  requested 
by  the  occupying  tenant  to  make  repairs,  and  agreed  to  do 
so.  But  whether  that  fact  could  impose  any  liability  on  the 
owner  in  the  absence  of  an  expressed  contract  to  make  repairs, 
need  not  now  be  considered.  Evidence  was  given  tending  to 
show  the  premises  were  let  with  the  nuisance  upon  them, 
and  the  jury  may  have  so  found.  The  authorities  generally 
hold  that  in  such  cases  the  owner,  and  not  the  tenant,  would 
be  responsible  for  injuries  that  might  be  occasioned  by  the 
nuisance.  It  is  for  the  reason  the  cause  of  the  injury  existed 
anterior  to  the  letting,  and  the  owner  should  have  made  the 
repairs.     Nelson  v.  Liverpool  Brewing  Co.  2  C.  P.  Div.  311. 

A  question  not  entirely  free  from  doubt  is,  can  the  owner 
of  the  premises  and  the  city  be  held  jointly  liable  for  the 
injuries  to  plaintiff  in  the  same  action.  It  is  said  this  ques- 
tion can  not  now  be  considered,  for  the  reason  defendants 
did  not  stand  by  their  demurrers,  the  rule  being  familiar  that 
a  party  may  not  at  the  same  time  plead  and  demur  to  the 
same  pleading.  It  is  also  true  any  substantial  defect  in  a 
declaration  can  always  be  taken  advantage  of  by  a  motion  in 
arrest  of  judgment,  and  that  was  done  in  this  case. 

It  will  be  observed  both  defendants  are  charged  with  negli- 
gence as  to  the  condition  of  the  sidewalk  that  occasioned  the 
injury  to  plaintiff,  and  why  may  they  not  be  jointly  liable  in 
the  same  action  ?  The  owner  is  liable,  if  at  all,  because  the 
premises  were  let  with  the  nuisance  upon  them,  and  that 
liability,  if  any  existed,  continued,  notwithstanding  the  pos- 
session of  the  tenant,  and  continued  up  to  the  time  of  the 
accident.  On  the  hypothesis  the  city  had  notice,  it  was  the 
duty  of  the  municipal  authorities  to  make  repairs  at  and 
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before  the  injury  to  plaintiff.  The  same  duty  rested  upon 
the  owner  and  the  municipality,  at  the  same  time,  to  make 
such  repairs,  and  both  may  therefore  be  said  to  be  guilty  of 
negligence  in  respect  to  the  same  thing.  Had  the  action 
been  brought  against  the  owner  and  the  tenant,  no  doubt  it 
could  have  been  maintained  had  it  been  averred  and  proved 
both  were  under  obligations  to  make  repairs,  and  both  were 
guilty  of  negligence  in  that  respect.  The  averment  is,  it  was 
the  duty  of  both  the  owner  and  the  municipality  to  repair 
the  sidewalk,  and  both  are  charged  with  the  omission  of  a 
common  duty  in  that  regard, — and  what  reason  is  there  why 
they  may  not  be  joined  in  the  same  action?  Undoubtedly 
the  rule  is,  for  separate  acts  of  trespass  separately  done,  or 
for  positive  acts  negligently  done,  although  a  single  injury 
is  inflicted,  the  parties  can  not  be  jointly  held  liable  to  the 
party  injured.  If  there  is  no  concert  of  action — no  common 
intent — there  is  no  joint  liability.  This  rule  is  very  well 
settled  by  authority:  Hilliard  on  Torts,  sec.  10,  p.  315; 
Nav.  Railroad  and  Coal  Co.  v.  Richards,  57  Pa.  St.  142 ; 
Shearman  &  Kedfield  on  Negligence,  58 ;  Bard  v.  Yohn,  26 
Pa.  St.  482. 

But  a  different  principle  applies  where  the  injury  is  the 
result  of  a  neglect  to  perform  a  common  duty  resting  on  two 
or  more  persons,  although  there  may  be  no  concert  of  action 
between  them.  In  such  cases  the  party  injured  may  have 
his  election  to  sue  all  parties  owing  the  common  duty,  or 
each  separately,  treating  the  liability  as  joint  or  separate. 
A  familiar  case  illustrating  the  principle  is,  where  a  person 
is  injured  by  the  falling  of  a  party  wall  erected  on  the  divid- 
ing line  between  two  lots  owned  by  different  persons,  the 
action  is  maintainable  jointly  against  both  owners.  It  is 
for  the  reason  it  was  a  common  duty  of  both  owners  to  make 
the  repairs.  Another  instance  is,  where  a  passenger  is  in- 
jured by  a  negligent  collision  of  the  trains  of  two  railroad 
companies,  he  may  maintain  one  action  against  both.     And 
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SO  it  has  been  held  an  action  may  be  maintained  jointly 
against  towns,  where  the  law  will  authorize  such  an  action, 
for  an  injury  resulting  from  the  insufficiency  of  a  bridge  which 
both  towns  are  under  an  obligation  to  maintain.  {Klauder 
V.  McGrath,  36  Pa.  St.  128;  Colegrove  v.  N.  Y.,  B.  N.  and 
N.  H.R.  R.  Co,  6  Duer,  382 ;  Same  v.  Same,  6  Smith,  (N.  Y.) 
492  ;  Pechham  v.  Burlington,  1  Vt.  34.)  In  Bryant  v.  Bigelow 
Carpet  Co.  1  Mass.  491,  it  was  held,  where  the  negligent  acts 
of  two  defendants  combined  to  produce  the  injury  to  plaintiff, 
a  joint  action  could  be  maintained  against  both  negligent 
parties. 

It  will  be  seen  the  rule  recognized  rests  on  sound  prin- 
ciple,— that  is,  where  an  injury  results  from  the  concurrent 
negligence  of  several  persons,  all  being  under  a  common 
duty  to  observe  care,  though  that  duty  is  separate  with^^efer- 
ence  to  that  which  causes  the  injury,  all  are  jointly  liable. 
Applying  this  principle  to  the  case  being  considered,  it  would 
seem  to  be  conclusive  as  to  the  point  made  the  city  and  the 
owner  are  not  jointly  liable  for  the  injury  to  plaintiff.  If  it 
shall  be  ascertained  it  was  the  duty  of  both  the  owner  and 
the  city  to  keep  the  sidewalk  in  repair,  then  the  failure  to  do 
so  was  a  common  neglect,  and  the  case  comes  precisely  within 
the  principle  stated.  Whether  both  or  either  party  was  under 
such  duty,  depends  on  facts  to  be  found  by  the  jury  in  the 
trial  court. 

As  respects  the  point  suggested  whether  the  city  could 
recover  against  the  owner  in  case  it  was  compelled  to  pay 
the  judgment,  is  a  question  that  does  not  affect  the  principle 
being  considered.  How  the  law  may  be  on  that  subject  need 
not  now  be  determined.  It  is  a  question  in  which  plaintiff 
can  have  no  interest.  As  was  said  in  Bryant  v.  Bigeloiv  Car- 
pet Co.  supra,  the  question  of  their  relative  rights  and  liabili- 
ties will  be  left  to  future  litigation  or  adjustment  between 
defendants.  It  is  enough  that  it  appears  both  defendants 
may  have  been  guilty  of  negligence  in  regard  to  that  which 
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caused  the  injury  to  plaintiff,  to  enable  him  to  maintain  his 
action  against  them  jointly. 

Passing  now  to  consider  the  instructions  given  by  the  court 
on  the  trial,  it  is  seen  by  the  ninth  charge  of  the  court  given 
for  plaintiff,  the  jury  were  told,  "where  a  city  is  vested,  under 
the  provisions  of  its  charter,  with  the  charge  of  its  streets, 
roads,  alleys  and  sidewalks,  said  city  is  bound  to  see  that 
the  same  are  kept  in  a  reasonably  safe  state  of  repair ;  and 
such  city  is  liable  to  parties  injured  by  its  negligence  in  so 
doing."  Standing  alone,  this  proposition  would  not  be  the 
law  as  applicable  to  the  facts  of  the  case.  It  lacks  the  es- 
sential qualification  the  plaintiff  was  at  the  time  observing 
that  care  and  caution  for  his  personal  safety  a  reasonable 
person  would  do  under  the  same  circumstances.  But  it  may 
be  this  defect  was  cured  by  the  second  instruction  of  the 
series  given  for  plaintiff.  In  that  charge  the  jury  were  told 
several  propositions  must  be  established  by  a  preponderance 
of  the  testimony,  or  by  the  admission  of  defendant,  before 
plaintiff  could  recover  a  judgment  against  both  defendants, 
and  that  such  limitations  applied  to  all  instructions  given  for 
plaintiff,  whether  especially  expressed  in  each  instruction  or 
not.  Then  follow  six  distinct  propositions,  the  first  of  which 
is  as  follows:  "That  the  plaintiff  was,  at  the  time  of  the 
alleged  injury,  exercising  the  care  and  caution  that  a  reason- 
able man  would  have  exercised  under  all  the  circumstances." 
Could  it  be  known  this  proposition  was  read  in  connection 
with  the  ninth  instruction,  both  together  would  have  been  an 
accurate  expression  of  the  law.  Of  course  this  can  not  be 
known.  Without  intimating  there  is  any  prejudicial  error  in 
this  mode  of  framing  instructions,  it  may  be  properly  said  it 
is  one  not  to  be  commended.  It  is  too  complicated  to  be 
submitted  to  a  jury  composed  of  men  unaccustomed  to  con- 
sidering such  matters.  It  is  far  better  each  instruction 
should  be  as  nearly  accurate  as  it  can  be  made,  in  itself. 
Omitting  to  read  the  qualifying  charge  in  connection  there- 
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with,  many  of  the  subsequent  instructions  might  mislead  the 
jury,  to  the  prejudice  of  defendants. 

It  is  thought  the  sixteenth  instruction  of  the  series  given 
for  plaintiff  is  so  positively  bad  it  was  error  to  give  it,  and 
for  which  the  judgment  must  be  reversed.  It  partakes  of  the 
nature  of  an  argument,  and  contains  few,  if  any,  elements 
of  a  proposition  of  law,  and  the  effect  could  not  have  been 
otherwise  than  hurtful  to  the  defence.  It  is  also  objection- 
able in  manner  of  expression.  By  it  the  jury  were  told  if 
they  should  find,  from  the  evidence,  plaintiff  had  established 
his  case,  and  was  entitled  to  a  verdict  for  damages,  then  it 
became  their  "duty  to  fix  such  damages  at  the  full  sum  that 
the  whole  evidence  shall  prove  to  be  just  and  reasonable." 
The  language  in  which  this  instruction  is  expressed  is  well 
calculated  to  create  in  the  minds  of  the  jury  the  belief  it  was 
their  "duty,"  in  case  they  found  for  plaintiff,  to  fix  the  dam- 
ages at  the  highest  possible  amount  the  evidence  would  jus- 
tify. It  was  error  to  tell  the  jury,  as  a  matter  of  law,  that 
such  was  their  duty.  (Chicago  and  Northwestern  Ry.  Co.  v. 
Chisholm,  79  111.  584.)  This  form  of  expression  may  have 
induced  the  jury  to  find  the  extraordinary  amount  of  damages 
they  did.  Again,  by  the  latter  clause  of  the  same  instruction 
the  jury  were  told  that  in  forming  an  estimate  of  the  dam- 
ages sustained  by  plaintiff  they  had  no  right  and  should  not 
permit  themselves  to  be  influenced  by  any  consideration  of 
what  effect  their  "verdict  might  have  upon  taxation  in  the 
case  of  the  city,  nor  upon  his  financial  condition  in  case  of 
Densberger. "  This  is  in  no  sense  submitting  a  proposition 
of  law  to  the  jury,  applicable  to  the  facts.  At  most  it  is  a 
mere  suggestion  to  them  as  to  the  consequences  that  might 
flow  from  their  verdict  that  should  not  be  considered  in  arriv- 
ing at  a  conclusion,  that  it  was  not  the  province  of  the  court 
to  make  to  them.  It  is  difficult  to  conceive  of  an  instruction 
more  mischievous  in  its  effects  or  calculated  to  make  a  worse 
impression  on  the  minds  of  the  jury. 
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Other  instructions  may  be  faulty  in  some  degree,  but  are 
not  seriously  defective.  Such  defects  as  appear  can  readily 
be  avoided  with  more  care  on  another  trial. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  that  court  to  reverse 
the  judgment  of  the  circuit  court  and  remand  the  cause  for 
a  new  trial. 

Judgment  reversed^ 


Donald  McKinnon 

V.     . 

The  People  ex  rel.  Henry  Malzacher. 

Filed  at  Ottawa  June  13,  1884. 

1.  Contested  election — how  far  governed  by  chancery  principles 
and  rules.  A  proceeding  to  contest  an  election  is  to  be  tried  in  like  manner, 
and  like  evidence  is  admissible  and  like  principles  must  control,  as  in  the 
trial  of  causes  in  chancery. 

2.  Same — intention  of  the  voter — how  ascertained.  Where  the  question 
is  for  what  or  for  whom  a  ballot  should  be  counted,  the  intention  of  the  voter 
should,  if  possible,  be  ascertained,  and  when  ascertained  it  must  control. 

3.  Where  there  is  a  mistake  or  imperfection  in  the  ballots  cast  at  an 
election,  extraneous  evidence  is  admissible  in  a  contest  to  show  what  was 
intended.  So  where  ballots  were  cast  at  an  election  for  Henry  M.,  and  also 
some  for  Joseph  M.,  it  was  proved  in  a  contest  of  the  election  that  Henry  M. 
was  the  democratic  nominee,  and  another  the  republican  nominee,  to  be 
voted  for  at  that  election  for  the  ofl&ce  of  town  clerk,  and  that  there  were  no 
other  candidates  for  that  office  at  that  election,  and  that  no  person  by  the 
name  of  Joseph  M.  resided  in  the  town  or  was  known  to  the  witnesses,  resi- 
dents of  such  town,  and  also  that  the  name  of  Joseph  M.  was  printed  on  a 
number  of  democratic  ballots,  and  voted  by  mistake:  Held,  that  the  evi- 
dence was  properly  received,  and  the  ballots  cast  for  Joseph  M.  counted  for 
Henry  M. 

4.  Where  a  patent  ambiguity  is  raised  in  respect  to  the  name  of  a  candi- 
date upon  a  ballot,  the  voter  casting  the  same  may,  if  he  so  elects,  be  allowed 
to  testify  for  whom  he  intended  to  vote,  or  what  he  intended  by  the  ballot. 

20—110  III. 
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Appeal  from  the  County  Court  of  DuPage  county;  the 
Hon.  Elbert  H.  Gary,  Judge,  presiding. 

This  was  a  proceeding  to  contest  an  election  for  the  office 
of  town  clerk  of  the  town  of  South  Chicago,  commenced  in 
the  county  court  of  Cook  county,  and  taken  thence,  by  change 
of  venue,  to  the  county  court  of  DuPage  county.  That  court 
found  that  the  contestant,  Henry  Malzacher,  was  duly  elected 
to  the  office,  and  decreed  accordingly,  and  this  appeal  is  pro- 
secuted to  reverse  that  decree. 

Mr.  Thos.  J.  Sutherland,  for  the  appellant. 

Mr.  A.  Garrison,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Proceedings  of  this  kind  are  to  be  tried  in  like  manner, 
and  like  evidence  is  admissible  and  like  principles  must  con- 
trol, as  in  the  trial  of  causes  in  chancery.  (Eev.  Stat.  1874, 
chap.  4:6,  sees.  113-116;  Talldngton  v.  Turner,  71  111.  234; 
Dale  V.  Irwin,  78  id.  170;  Kingery  y.  Berry,  94  id.  515.) 
Where  the  question  is  for  what  or  for  whom  a  ballot  should 
be  counted,  the  intention  of  the  voter  should,  if  possible,  be 
ascertained,  and  when  ascertained  it  must  control.  (People 
ex  rel.  v.  Matteson  et  al.  17  111.  167.)  When  there  is  a  mis- 
take or  imperfection  in  the  ballots,  extraneous  evidence  is 
admissible  to  show  what  was  intended.  Cooley,  in  his  work 
on  Constitutional  Limitations,  (1st  ed.)  sec.  611,  says  :  "We 
think  evidence  of  such  facts  as  may  be  called  the  circum- 
stances surrounding  the  election, —  such  as,  who  were  the 
candidates  brought  forward  by  the  nominating  conventions ; 
whether  other  persons  of  the  same  name  resided  in  the  dis- 
trict from  which  the  officer  was  to  be  chosen,  and  if  so, 
whether  they  were  eligible  or  had  been  named  for  the  office ; 
if  a  ballot  was  printed  imperfectly,  how  it  came  to  be  so 
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printed,  and  the  like, — is  admissible  for  the  purpose  of  show- 
ing that  an  imperfect  ballot  was  meant  for  a  particular  can- 
didate, unless  the  name  is  so  different  that  to  thus  apply  it 
would  be  to  contradict  the  ballot  itself,  or  unless  the  ballot 
is  so  defective  that  it  fails  to  show  any  intention  whatever." 
And  this  is  cited  with  approval  in  McCrary  on  Elections, 
(2d  ed.)  339. 

In  Carpenter  v.  Ely,  4  AVis.  420,  Matthew  H.  Carpenter 
and  George  B.  Ely  were  rival  candidates  for  the  office  of  dis- 
trict attorney.  In  a  proceeding,  on  the  relation  of  Carpenter, 
to  contest  the  election,  the  Supreme  Court  held  that  ballots 
cast  for  "George  B.  Ela,"  for  "Ely  Ely,"  and  for  "Ely,"  for 
"D.  M.  Carpenter,"  "M.  D.  Carpenter,"  "M.  T.  Carpenter," 
and  "Carpenter,"  were  competent  evidence  for  the  considera- 
tion of  the  jury,  it  being  also  proved  that  before  the  election 
it  was  announced  to  the  electors  of  the  county,  in  all  the 
newspapers  printed  in  the  county,  that  George  B.  Ely  and 
Matthew  H.  Carpenter  would  be  and  were  candidates  for  the 
office  of  district  attorney  of  the  county ;  that  at  this  time 
there  was  no  lawyer  in  the  county  eligible  to  the  office  of  dis- 
trict attorney,  of  the  name  of  "George  B.  Ela,"  "Ely  Ely,"  or 
"Ely,"  and  that  there  was  no  lawyer  whose  surname  was 
"Ely,"  except  the  respondent;  that  there  was  no  lawyer  in 
the  county  by  the  name  of  "D.  M.  Carpenter,"  "M.  D.  Car- 
penter," "M.  T.  Carpenter,"  or  whose  surname  was  "Car- 
penter, "  except  the  relator ;  that  there  were  no  votes  cast  in 
the  county,  at  said  election,  for  any  persons  of  the  names  of 
Ely  and  Carpenter,  except  for  the  office  of  district  attorney, 
and  that  both  the  relator  and  the  respondent  were  practicing 
attorneys  at  that  time  in  the  county,  and  eligible  to  the  office. 
The  court,  among  other  things,  observed,  after  saying  that 
the  facts  proven  were  competent  evidence  to  go  to  the  jury : 
"A  contract  may  be  read  by  the  light  of  surrounding  circum- 
stances,— not  to  contradict  it,  but  in  order  more  perfectly  to 
understand  the  intent  and  meaning  of  the  parties  who  made 
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it.  By  analogous  principles  we  think  that  these  facts,  and 
others  of  like  nature  connected  with  the  election,  could  be 
given  in  evidence,  for  the  purpose  of  aiding  the  jury  in  deter-' 
mining  who  was  intended  to  be  voted  for."  In  that  case  the 
finding  of  the  jury  was,  that  all  the  ballots  cast  upon  which 
was  the  name  of  "Ely"  or  "Ela, "  were  intended  to  be  cast 
for  "George  B.  Ely,"  and  all  the  ballots  cast  upon  which 
was  the  name  of  "Carpenter,"  were  intended  to  be  cast  for 
"Matthew  H.  Carpenter,"  and  judgment  was  accordingly  so 
rendered,  and  it  was  affirmed  by  the  Supreme  Court. 

In  People  ex  rel.  v.  Pease,  27  N.  Y.  45,  the  court  of  appeals 
held  that  a  voter  may  be  allowed  to  testify,  if  he  so  elects, 
for  whom  he  intended  to  vote,  as  one  of  the  circumstances 
bearing  upon  the  question  of  intention.  This  case,  it  is  true, 
is  criticised,  and  in  some  respects  declined  to  be  followed,  in 
Virginia  v.  Beardsiown,  76  111.  34,  but  not  as  respects  this 
question.  Where  a  patent  ambiguity  is  raised  in  respect  to 
the  name  upon  a  ballot,  we  perceive  no  reason  why,  as  held 
in  the  Pease  case,  the  party  may  not  be  allowed  to  state  what 
he  intended  by  the  ballot. 

The  practice  recognized  in  this  court  is  in  conformity  with 
the  quotation  from  Cooley,  suiwa,  and  the  ruling  in  Carpenter 
V.  Ely,  supra,  though  no  attempt  has  been  made  to  lay  down 
any  rule  farther  than  as  quoted  supra  in  People  ex  rel.  v. 
Matteson.  In  that  case  the  contest  was  for  the  office  of 
"police  magistrate, "  and  it  was  held  ballots  cast  for  the  re- 
lators for  "police  justices"  should  be  counted  as  cast  for 
"police  magistrates."  In  Talkington  v.  Turner,  supra,  we 
held  that  ballots  for  "Talkington"  should  have  been,  under 
the  evidence,  counted  for  "Joseph  Talkington."  And  in  Clark 
V.  Robinson,  88  111.  498,  we  held,  under  the  evidence,  that 
ballots  cast  on  which  were  written  "W.  E.  Eobso, "  "Kobert- 
son,"  "W.  E.  Eobers,"  and  "Kobin,"  should  be  counted  for 
"William  E.  Kobinson." 
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In  the  present  case,  the  evidence  shows  that  ballots  were 
cast  at  the  election  and  for  the  office  in  question,  as  follows : 
For  Henry  Malzacher,  8819  votes;  for  Joseph  Malzacher, 
919  votes;  for  Donald  C.  McKinnon,  9641  votes.  If  the 
ballots  cast  on  which  is  the  name  of  Joseph  Malzacher,  shall 
be  counted  for  Henry  Malzacher,  he  will  have  a  majority, 
and  be  entitled  to  the  office,  otherwise  McKinnon  will  have 
a  majority  and  be  entitled  to  it, — and  this  presents  the  only 
question  to  be  considered. 

The  proofs  show  that  Henry  Malzacher  was  the  democratic 
nominee,  and  Donald  C.  McKinnon  the  republican  nominee, 
respectively,  to  be  voted  for  at  the  town  election  on  April  3, 
1883,  for  the  office  of  town  clerk  of  the  town  of  South  Chi- 
cago, and  that  there  were  no  other  candidates  for  that  office 
at  that  election  ;  that  no  person  by  the  name  of  Joseph  Malz- 
acher at  that  time  resided  in  the  town  of  South  Chicago,  and 
no  person  of  that  name  was  known  to  or  had  ever  been  heard 
of  by  the  witnesses  testifying,  and  yet  they  professed  to  be 
well  acquainted  with  the  Malzacher  family,  and  they  were 
residents  of  the  town  and  voters  at  the  election.  There  is 
no  affirmative  evidence  in  the  record  that  there  is  such  a 
person  in  existence  as  Joseph  Malzacher.  The  proof  also 
shows  that  the  name  of  Joseph  Malzacher  was  printed  on  a 
number  of  democratic  ballots,  and  voted  by  mistake,  the  per- 
son having  the  ballots  printed,  and  those  voting  them,  being 
informed,  and  believing  at  the  time,  that  that  was  the  name 
of  the  democratic  nominee,  but  intending  that  the  name 
should  be,  and  the  ballots  cast  for,  that  of  the  regular  demo- 
cratic nominee,  which  was  Henry  Malzacher.  No  clearer 
case  of  mistake  in  the  respect  pointed  out  can  be  proved,  and 
the  county  court  of  Du  Page  county,  in  view  of  the  authori- 
ties to  which  we  have  referred,  properly  found  and  decreed 
that  Henry  Malzacher  is  entitled  to  the  office. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Elizabeth  Kell 

V. 

John  C.  Worden. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  Eight  of  redemption  from  execution  sale — whether  subject  to  levy 
and  sale.  The  law  is  well  settled  that  the  right  of  redemption  of  a  judgment 
debtor  during  the  twelve  months  after  his  lands  have  been  sold  on  execution, 
is  not  subject  to  levy  and  sale  on  another  execution. 

2.  Eedemption  by  judgment  creditor — irregularity — waiver  by  accept- 
ing redemption  money.  Where  a  junior  execution  is  levied  upon  the  land 
of  the  debtor  within  one  year  after  its  sale  on  a  prior  execution,  but  no  re- 
demption is  made  by  the  junior  judgment  creditor  until  after  the  year  expires, 
if  the  holder  of  the  certificate  of  purchase  accepts  the  redemption  money  he 
will  waive  the  irregularity  in  making  the  levy  under  the  junior  execution 
within  twelve  months  from  the  prior  sale. 

3.  Execution  sale — agreement  as  to  extent  of  interest  to  be  acquired 
by  purchaser.  A,  B  and  C  owned  a  certain  tract  of  land,  each  an  undivided 
one-third.  A's  interest  was  passed  by  a  sale  under  a  deed  of  trust  given  by 
him,  and  T>  became  the  owner  of  such  interest,  subject  to  a  judgment  against 
A  and  B,  which  was  a  prior  lien  to  that  of  the  trust  deed.  D  became  the 
purchaser  at  the  sale  under  execution  on  this  judgment,  E  having  the  later 
judgment  against  A,  and  B,  after  the  expiration  of  twelve  months,  redeemed 
from  the  first  execution  sale  and  levied  upon  the  land,  and  to  keep  D  from 
bidding  at  the  sale,  by  an  arrangement  with  B  and  D,  agreed  -to  bid  ofi:  the 
land  on  his  execution,  and  that  the  sale  should  in  no  manner  affect  the  title 
held  by  D  to  the  undivided  one -third  of  the  land,  or  the  interest  of  A,  he 
had  bought  under  his  deed  of  trust:  Held,  that  the  contract  was  a  valid  and 
binding  one,  and  that  E,  by  his  purchase  at  the  sheriff's  sale,  acquired  only 
B's  undivided  one-third  of  the  land. 

Appeal  from  the  Circuit  Court  of  Madison  county;    the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Happy  &  Travous,  for  the  appellant : 
The  party  entitled  to  redeem  from  a  sale  must  avail  him- 
self of  the  right  within  the  time  prescribed  by  law.     Ross  v. 
Mead  et  al.  5  Gilm.  171. 
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A  purchaser  of  mortgaged  premises  is  not  a  creditor,  and 
has  only  twelve  months  in  which  to  redeem.  Dan  v.  Rogers, 
43  111.  261. 

A  redemption  by  a  judgment  creditor  is  never  of  the  de- 
fendant's present  estate,  nor  is  the  sale  under  the  previous 
judgmept  of  the  defendant's  interest.  The  judgment  creditor 
can  never  redeem  until  the  judgment  debtor's  rights  are 
entirely  gone,  by  the  expiration  of  the  twelve  months  within 
which  he  might  have  redeemed.  Sweezy  v.  Chandler  et  al. 
11  111.  451. 

A  redemption  may  be  made  under  a  judgment  that  was 
not  a  lien  against  property  that  had  been  conveyed  by  the 
judgment  debtor  before  the  lien  could  attach.  McLagan  v. 
Broivn  et  al.  11  111.  519. 

When  real  estate  is  sold  on  execution  or  decree  of  fore- 
closure, the  taking  of  an  assignment  of  the  certificate  of 
purchase,  although  to  the  party  entitled  to  redeem,  is  not  a 
redemption,  and  not  being  recorded,  and  affording  no  notice, 
will  not  prevent  a  judgment  creditor  from  redeeming.  Moore 
V.  Hopkins,  93  111.  505;  M c Roberts  y.  Conover,  71  id.  524; 
Lloyd  V.  Karnes,  45  id.  62. 

If  the  purchaser  at  the  former  sale  accepts  the  redemption 
money,  this  wdll  be  a  waiver  of  any  irregularities  intervening. 
Blair  et  al.  v.  Chamhlin  et  al.  39  111.  522. 

Messrs.  Metcalfe  &  Bradshaw,  for  the  appellee : 

A  judgment  creditor  in  exercising  the  right  of  redemption 
must  redeem  in  the  manner  prescribed  by  statute,  or  the 
redemption  wdll  be  void.  DarleyY.  Davis,  69  111.  133;  Stone 
et  al.  V.  Gardner  et  al.  20  id.  304. 

No  step  towards  a  redemption  can  be  taken  until  after  the 
expiration  of  twelve  months  from  the  first  sale.  After  the 
levy  is  indorsed,  follow  the  other  steps  necessary  to  consum- 
mate the  redemption.     A  debtor's  right  of  redemption  during 
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the  twelve  months  is  not  subject  to  levy  and  sale.  Merry  v. 
Bostwick,  13  111.  398;    Watson  v.  Reissig,  24  id.  2S1. 

That  which  is  not  subject  to  levy  is  not  subject  to  sale 
■under  the  levy.  If  not  subject  to  levy,  the  levy  would  be 
void,  and  the  sale  would  be  made  as  if  no  levy  had  been 
made.     Cook  v.  Chicago  et  al.  57  111.  268. 

By  the  arrangement  at  the  sale,  and  by  which  Worden  was 
induced  not  to  bid,  the  sale  was  not  to  affect  his  one-third 
interest  he  derived  under  his  mortgage,  and  this  being  hon- 
estly made,  should  be  carried  into  effect. 

By  the  acts,  declarations  and  representations  of  appellant 
through  her  agents,  Bond  and  Kell,  the  father  and  husband, 
who  were  acting  for  her,  Worden  ^^as  induced  to  occupy  a 
position  he  would  not  otherwise  have  done.  She  is  therefore 
estopped  from  disputing  his  rights.  Ball  et  al.  v.  Hooten,  85 
111.  159;  Noble  v.  Chrisman,  88  id.  186. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  w^as  a  bill  in  equity,  brought  by  John  C.  Worden,  for 
partition  of  certain  lands  in  Madison  county,  the  petitioner 
claiming  an  undivided  third.  It  was  also  alleged  in  the  bill 
that  Emma  E.  Kell  and  Silas  W.  Kell  each  owned  an  undi- 
vided one-third  of  the  lands  described  in  the  petition,  subject 
to  the  homestead  and  dower  rights  of  Nancy  Kell.  After  the 
filing  of  the  bill,  Elizabeth  Kell  appeared  in  the  cause  and 
filed  her  interpleader,  in  which  she  set  up  title  to  an  undi- 
vided two-thirds  of  the  land,  and  she  also  denied  that  the 
complainant  held  the  title  set  up  by  him  in  the  bill. 

It  appears  from  the  evidence  introduced  on  the  hearing, 
that  the  lands  in  controversy  belonged  originally  to  James 
Kell,  who  died  intestate,  and  seized  of  the  lands ;  that  at 
the  time  of  his  death  James  Kell  left  surviving  him  Nancy 
Kell,  his  widow,  and  the  following  children :  William  F., 
Silas  W.,  and  Emma  E.  Kell,  his  only  heirs.    Thus  far  there 
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is  no  controversy  in  regard  to  the  title,  it  being  conceded  on 
all  hands  that  each  of  said  children  of  James  Kell,  deceased, 
owned  an  undivided  one-third  of  the  lands.  Worden,  the 
complainant,  claims  to  have  procured  the  title  to  the  undi- 
vided third  held  by  William  F.  Kell,  while  appellant,  Eliza- 
beth Kell,  claims  to  have  procured  the  title  to  the  undivided 
two-thirds  held  by  both  William  F.  and  Silas  W.  Kell. 

It  appears  from  the  evidence  that  on  the  30th  day  of  Sep- 
tember, 1878,  W^illiam  F.  Kell  and  wife  executed  and  deliv- 
ered to  Worden  a  trust  deed  on  their  interest  in  the  land, 
to  secure  the  payment  of  a  promissory  note  of  ^1500,  which 
was  duly  recorded  in  the  recorder's  office.  On  default  of 
payment  of  the  note  secured  by  the  trust  deed,  the  land  was 
sold,  under  the  power  of  sale  contained  therein,  on  the  10th 
day  of  November,  1879,  and  purchased  by  Worden, — and 
this  is  the  title  upon  which  he  relies.  Prior  to  the  execution 
of  the  trust  deed,  however,  and  on  August  16,  1878,  one  Wes- 
ley Bert  obtained  a  judgment  against  William  F.  and  Silas 
W.  Kell,  in  the  county  court  of  Madison  county,  for  $236.37, 
and  costs.  On  the  13th  day  of  September,  1878,  execution 
was  issued  on  the  judgment,  and  levied  on  the  interest  of 
said  defendants  in  the  land,  and  on  January  4,  1879,  the 
land  was  sold,  and  bid  off  by  Worden  for  $347.75.  It  also 
appears  that  on  the  24th  day  of  October,  1878,  one  Henry 
Breed  recovered  a  judgment  in  the  circuit  court  of  Madison 
county  against  William  F.  and  Silas  W.  Kell,  for  the  sum 
of  $207.38,  and  costs,  upon  which  an  execution  issued  on 
December  31,  1878,  which  on  March  19,  1879,  was  levied  on 
the  same  lands  which  had  been  sold  on  the  former  judgment. 
The  lands  not  having  been  redeemed  from  the  prior  sale, 
within  one  year,  on  April  3,  1880,  Breed  deposited  with  the 
sheriff  $438, — the  amount  required  to  redeem  from  the  sale 
made  in  satisfaction  of  the  Bert  judgment.  The  sheriff  issued 
a  certificate  of  redemption,  and  on  July  2,  1880,  sold  the 
lands,  and  Henry  Breed  became  the  purchaser  for  the  amount 
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of  the  redemption  money,  and  the  sheriff  executed  a  deed  to 
him.  On  the  19th  day  of  August,  1880,  Breed  conveyed  the 
lands  to  Elizabeth  Kell,  wife  of  Silas  W.  Kell, — and  this  is  the 
title  relied  upon  by  her  for  the  undivided  two-thirds  of  the  land. 

If  the  sale  made  by  Breed,  as  a  judgment  creditor,  con- 
formed in  all  respects  to  the  law,  it  would  seem  plain  that 
appellant  obtained  the  title  to  the  undivided  two-thirds  of  the 
land.  But  appellee  contends,  first,  that  the  redemption  pro- 
ceedings were  irregular,  and  the  irregularity  vitiated  the  sale  ; 
and  second,  on  account  of  an  agreement  entered  into  by  the 
parties  on  the  day  of  sale,  that  the  interest  of  William  F.  Kell 
did  not  pass  by  virtue  of  the  sale. 

It  will  be  observed  that  the  execution  under  which  the 
redemption  and  sale  were  made,  was  issued  and  levied  on 
the  lands  before  the  expiration  of  the  year  allowed  the  defend- 
ants to  redeem, — and  this  is  the  irregularity  relied  upon  to 
defeat  the  sale.  The  law  is  well  settled  that  the  right  of 
redemption  of  a  judgment  debtor  during  the  twelve  months 
after  his  lands  have  been  sold  on  execution,  is  not  subject  to 
levy  and  sale.  Merry  v.  Bostwick,  13  111.  398,  and  Watson 
V.  Reissig,  24  id.  281,  clearly  establish  this  rule.  But  in  this 
case  no  effort  was  made  to  sell  during  the  year.  The  levy 
was  made  and  the  execution  was  held  by  the  sheriff  until  the 
twelve  months  had  expired  in  which  the  defendants  had  to 
redeem,  and  then  the  money  necessary  to  make  the  redemp- 
tion was  placed  in  the  hands  of  the  sheriff,  and  the  redemption 
effected.  Now,  while  the  levy  before  the  year  expired  may  be 
regarded  as  irregular,  the  irregularity  was  waived  by  Worden, 
who  held  the  certificate  of  purchase,  and  who,  alone,  is  con- 
testing the  redemption,  by  his  act  in  accepting  the  redemption 
money, — as  held  in  Blair  v.  ChamUin,  39  111.  522.  Worden, 
the  purchaser  at  the  former  sale,  having  accepted  the  redemp- 
tion money  and  made  no  objection,  it  will  be  presumed  that  he 
acquiesced  in  the  redemption,  and  waived  such  irregularities 
as  had  occurred. 
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We  now  come  to  the  other  question.  It  will  be  remem- 
bered that  Worden  had  purchased  the  interest  of  William  F. 
Kell  at  the  sale  under  the  deed  of  trust,  but  the  title  was 
subject  to  the  sale  under  the  Bert  judgment,  which  was  a 
prior  lien.  When,  therefore,  a  redemption  had  been  made 
from  the  sale  under  the  Bert  judgment  by  Breed,  it  became 
necessary  for  Worden  to  protect  his  interest,  which  he  might 
do  by  attending  the  sale  and  bidding  in  the  property,  which 
was,  as  appears,  worth  much  more  than  the  liens  existing 
against  it.  The  evidence  shows  that  Worden  appeared  on 
the  day  the  property  was  sold,  and  when  it  was  learned  he 
and  others  intended  to  bid  at  the  sale,  an  arrangement  was 
made  between  Worden  and  Breed,  who  held  the  judgment, 
and  Silas  W.  Kell,  the  husband  of  appellant,  who  were  the 
parties  in  interest,  that  the  land  should  be  struck  off  to  Breed 
for  the  amount  of  the  redemption  money,  for  the  benefit  of 
Silas  W.  Kell,  who  agreed  to  pay  a  certain  sum  of  money  to 
Breed,  and  Breed  agreed  to  convey  to  Kell  or  his  assigns,  but 
the  sale  was  not  in  any  manner  to  affect  Worden's  interest. 
This  was,  substantiall}^  the  agreement  made  by  the  parties, 
under  which  the  land  was  sold  and  struck  off  to  Breed,  who 
subsequently,  in  pursuance  of  the  arrangement,  conveyed  to 
appellant.  We  entertain  no  doubt  that  the  parties  interested 
had  the  right  to  agree  that  the  title  held  by  Silas  W.  Kell 
might  alone  be  sold  in  satisfaction  of  the  judgment  under 
which  the  redemption  was  made  and  the  land  sold, — and 
this  was,  in  substance,  the  arrangement  agreed  upon  by  the 
parties.  Worden  had  acquired  the  title  of  William  F.  Kell, 
under  the  trustee's  sale,  and  stood  in  his  shoes  so  far  as  his 
one-third  interest  in  the  land  was  concerned.  He  also  held 
the  certificate  of  purchase  under  the  former  judgment  sale. 
Silas  W.  Kell  was  the  owner  of  the  other  third  interest  in  the 
land,  and  was  interested,  of  course,  in  protecting  his  interest. 
Breed  was  the  redeeming  judgment  creditor.  The  three  par- 
ties were  the  only  persons  interested  as  to  the  title  to  the 
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two-thirds  of  the  land,  and  the  judgment  and  liens  upon  it. 
Had  the  sale  proceeded  without  any  agreement,  the  title  to 
the  two  undivided  thirds  would  no  doubt  have  passed  to  the 
purchaser ;  but  the  parties  in  interest  saw  proper  to  enter 
into  a  contract  that  the  sale  should  in  no  manner  affect  the 
title  held  by  Worden  to  the  undivided  one-third  of  the  land, 
and  we  perceive  no  reason  wdiy  they  should  not  be  bound  by 
the  contract.  This  was  the  view  entertained  by  the  circuit 
court,  and  we  think  it  was  correct. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


August  Thebus 

Mary  Smiley. 
Filed  at  Mt.  Vernon  June  13,  1884. 

1.  StockholiDEe's  individual  liability — set-off  of  debt  to  Mm  from 
corporation.  In  an  action  by  a  creditor  of  a  corporation  against  a  stock- 
holder to  enforce  his  individual  liability  to  creditors  for  an  amount  equal  to 
his  stock  in  the  corporation,  the  stockholder  will  not  be  allowed  to  set  oif 
against  his  liability  an  indebtedness  of  the  corporation  to  him. 

2.  Same — preference  to  creditors  who  are  most  diligent.  The  creditor  of 
the  corporation  first  suing  a  stockholder  in  respect  to  his  individual  liability 
acquires  by  his  suit  a  preference  over  other  creditors,  which  neither  they  nor 
the  stockholder  can  defeat,  unless  possibly  by  bringing  a  bill  for  a  general 
closing  up  of  the  affairs  of  the  corporation.  Such  action  is  in  the  nature  of 
an  equitable  attachment  of  the  stockholder's  liability  to  the  extent  of  the 
plaintiff  creditor's  claim.  The  stockholder,  after  notice  of  such  a  suit  against 
him,  can  not  defeat  the  action  by  paying  other  creditors  to  the  extent  of  his 
liability. 

3.  Same — limit,  when  reached,  discharge  of  stock  from  further  liability 
— rights  and  liability  of  purchaser.  Where  a  judgment  is  recovered  against 
a  stockholder  by  a  creditor  of  the  corporation,  under  a  statute  making  the 
former  liable  personally  to  creditors  for  an  amount  equal  to  the  stock  held 
by  him,  which  he  pays,  his  stock  thereafter  will  be  free  from  liability,  and 
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he  may  sell  and  transfer  the  same,  and  his  assignee  will  take  such  stock 
without  any  liability  on  his  part  in  consequence  of  his  ownership  of  the  same. 

4.  There  can  be  but  one  amount  for  which  there  is  liability  on  account  of 
the  same  share  of  stock,  where  that  liability  equals  or  exceeds  the  amount  of 
such  share,  and  for  that  amount  both  the  assignor  and  assignee  may  be 
liable, — the  former  in  case  the  debt  was  incurred  by  the  corporation  within 
three  months  after  the  date  of  the  assignment  of  the  stock,  where  that  is  the 
limit  of  time  during  which  the  liability  of  the  assignor  shall  continue,  and 
the  assignee  in  case  it  was  incurred  after  he  became  the  holder  of  the  stock; 
but  there  can  be  but  one  satisfaction.  If  the  assignor  is  compelled  to  pay  on 
account  of  debts  of  the  corporation  made  within  three  months  after  his  trans- 
fer of  stock,  he  may  have  his  action  against  the  person  owning  such  stock 
when  the  debt  was  created,  and  recover  the  sum  so  paid  by  him. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St.  Clair 
county ;  the  Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Hay  &  Knispel,  for  the  appellant : 

The  payment  of  the  judgment  in  favor  of  Mrs.  Thomas  is 
a  discharge  of  appellant's  liability  as  a  stockholder  pro  tanto. 

It  is  not  a  defence  for  a  stockholder,  when  he  is  sued,  to 
show  that  other  creditors  had  moved  against  him  before  the 
plaintiff,  thus  laying  a  foundation  for  his  liability  to  them, 
since  the  claims  of  such  creditors  may  never  be  prosecuted 
to  final  judgment.  Nor  is  it  enough  to  show  that  suits  have 
been  instituted  and  are  pending  on  such  prior  claims,  for 
those  suits  may  not  be  sustained,  or  may  be  abandoned. 
The  liability  must  be  legally  established  and  fixed  to  an 
amount  which  exhausts  it,  and  this  must  be  bona  fide,  and  not 
colorable  or  fraudulent.  Thompson  on  Liability  of  Stock- 
holders, sees.  425,  426,  399 ;  Ingalls  v.  Cole,  47  Maine,  530 ; 
State  Savings  Association  v.  Kellogg,  63  Mo.  540. 

The  recovery  of  a  judgment  by  a  creditor  against  the  stock- 
holder for  an  amount  equal  to  the  amount  of  stock  held  by 
him,  will  extinguish  his  liability,  and  a  voluntary  payment 
will  equally  extinguish  it.  Buchanan  v.  Meisser,  105  111.  638  ; 
Thompson  on  Liability  of  Stockholders,  380. 
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Joseph  and  Herman  were  liable,  as  stockholders,  upon  the 
ten  shares  bought  by  Thebus  from  them,  at  the  time  Mrs. 
Smiley  deposited  her  money  in  the  bank,  and  also  when  the 
bank  failed,  and  therefore  Thebus  could  not  be  liable  upon 
the  same  shares ;  and  judgments  having  been  previously  re- 
covered against  said  Joseph  and  Herman,  and  paid  by  them, 
this  discharges  the  liability  of  Thebus  upon  the  same  shares. 
Thompson  on  Liability  of  Stockholders,  4,  217,  222. 

Appellant  should  be  permitted  to  discharge  his  liability  on 
the  ten  after-acquired  shares,  by  the  surrender  and  cancella- 
tion of  his  two  certificates  of  deposit,  for  money  actually  de- 
posited by  him  in  the  bank  prior  to  the  purchase  of  said 
shares,  to  an  amount  equal  to  said  deposits. 

Mr.  Marshall  W.  Weir,  for  the  appellee : 

In  an  action  at  law  by  a  creditor  of  the  corporation  against 
a  stockholder,  under  section  9  of  the  bank's  charter,  the 
stockholder  can  not  plead  as  a  set-off  an  indebtedness  of 
the  bank  to  himself.  Buchanan  v.  Meisser,  105  111.  638; 
Meisser  Y.  Thompson,  9  Bradw.  368;  Gatich  y.  Harrison,  12 
id.  457. 

Where  separate  actions  are  tolerated,  the  creditor  of  the 
corporation  first  suing  a  stockholder,  in  respect  of  his  indi- 
vidual liability,  acquires  by  the  bringing  of  suit  a  preference 
over  other  creditors  which  neither  they  nor  the  stockholders 
can  defeat,  unless,  possibly,  by  bringing  a  general  winding-up 
bill.  Such  a  suit  may  be  said  to  be  an  equitable  attachment 
of  the  stockholder's  liability,  to  the  extent  of  the  plaintiff  cred- 
itor's claim.  It  follows  that  the  stockholder  can  not,  after 
notice  of  such  a  suit,  defeat  the  suing  creditor  by  paying  the 
claims  of  other  creditors  as  far  as  to  exhaust  his  liability.  If 
such  a  power  existed,  the  stockholder  could  use  it  as  a  weapon 
to  defeat  creditors  altogether.  Thompson  on  Liability  of 
Stockholders,  sec.  424. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  action  is  by  a  depositor,  and  against  a  stockholder  of 
the  People's  Bank  of  Belleville,  under  the  9th  section  of  the 
charter  of  the  bank,  which  makes  the  stockholders  individu- 
ally responsible  when  default  is  made  in  the  payment  of  any 
debt  or  liability  contracted  by  the  corporation,  for  an  amount 
equal  to  the  amount  of  stock  held  by  them,  respectively. 

Three  questions  arising  upon  the  record  are  discussed  in  the 
printed  arguments  before  us :  First,  may  an  indebtedness 
of  the  bank  to  the  stockholder  be  set  off  against  his  liability 
under  this  section  pro  tanto?  second,  when  judgment  is  recov- 
ered against  a  stockholder,  under  this  section,  for  an  amount 
equal  to  the  amount  of  stock  held  by  him,  which  he  pays, 
and  he  thereafter  sells  and  transfers  his  stock,  does  the 
assignee  of  the  stock  take  it  free  of  any  future  liability  for 
debts  of  the  corporation? — or,  stated  differently,  in  case  of 
successive  sales  and  transfer  of  the  same  stock,  is  each  sub- 
sequent holder  liable  for  all  the  debts  contracted  by  the  cor- 
poration during  the  time  he  is  stockholder,  and  for  three 
months  afterwards,  notwithstanding  judgment  is  obtained 
against  the  first  holder  for  the  full  amount  thereof,  and  is 
paid  by  him  ?  and  third,  is  the  creditor  first  suing,  who  is 
guilty  of  no  laches  in  prosecuting  his  suit,  entitled  to  priority 
over  a  creditor  suing  subsequently,  but  who  obtains  judgment 
first? 

The  first  question  must  be  answered  in  the  negative,  on  the 
authority  of  Thompson  v.  Meisser,  108  111.  359.  The  third 
question  must  be  answered  in  the  affirmative,  otherwise  it 
would  be  within  the  power  of  the  stockholder,  on  being  sued, 
to  enforce  his  own  terms  with  the  creditor,  or  to  entirely 
defeat  his  recovery  by  hunting  up  some  other  creditor  with 
whom  he  could  make  satisfactory  terms,  and  confess  judg- 
ment in  his  favor.  The  doctrine  applicable  is  thus  stated  in 
Thompson  on  Liability  of  Stockholders,  sec.  424:     "Where 
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separate  actions  are  tolerated,  the  creditor  of  the  corporation 
first  suing  a  stockholder  in  respect  of  his  individual  liabilit}^ 
acquires,  by  the  bringing  of  suit,  a  preference  over  other' 
creditors,  which  neither  they  nor  the  stockholder  can  defeat, 
unless,  possibly,  by  bringing  a  general  winding-up  bill.  Such 
a  suit  may  be  said  to  be  an  equitable  attachment  of  the  stock- 
holder's liability  to  the  extent  of  the  plaintiff  creditor's  claim. 
It  follows  that  the  stockholder  can  not,  after  notice  of  such 
a  suit,  defeat  the  suing  creditor  by  paying  the  claim  of  other 
creditors  as  far  as  to  exhaust  his  liability.  If  such  a  power 
existed,  the  stockholder  could  use  it  as  a  weapon  to  defeat 
creditors  altogether. "  And  to  the  same  effect  was  the  ruling 
in  Jones  v.  Wiltberger,  42  Ga.  575.  The  case  cited  by  coun- 
sel for  appellant  as  holding  to  the  contrary,  (City  of  Chicago 
et  al.  V.  Hall  et  al.  103  111.  342,)  was  a  bill  in  equity  to  wind 
up  the  affairs  of  the  corporation,  and  compel  contribution  by 
the  stockholders, — or,  as  called  in  the  quotation  from  Thomp- 
son on  Liability  of  Stockholders,  supra,  a  "general  winding- 
up  bill, " — and  petition  for  leave  to  interplead  therein ;  and  so 
what  was  there  said  can  not  be  pertinent  here.  In  such  case 
a  court  of  equity  marshals  all  the  assets  to  which  the  cred- 
itors have  a  right  to  resort,  equalizes  the  burdens  upon  the 
stockholders,  and  makes  an  equitable  distribution  among 
the  creditors.  The  merely  legal,  as  contra-distinguished  from 
the  equitable,  rights  of  the  parties,  are  not,  necessarily,  of 
controlling  consideration. 

The  second  question  presents  more  difficulty ;  but  our  con- 
clusion is,  that  there  can  be  but  one  amount  for  which  there 
is  liability  on  account  of  the  same  share  of  stock,  where  that 
liability  equals  or  exceeds  the  amount  of  such  share.  For 
that  amount  both  the  assignor  and  the  assignee  may  be 
liable, — the  assignor  because  the  debt  was  incurred  by  the 
corporation  within  three  months  after  the  date  of  the  assign- 
ment of  the  stock,  and  the  assignee  because  it  was  incurred 
after  he  became  the  holder  of  the  stock;  but  there  can  be 
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but  one  satisfaction.  It  has  been  decided,  where  the  assignor 
is  held  liable  on  account  of  such  stock  after  he  has  sold  and 
transferred  it  to  another,  that  he  is  entitled  to  recover  the 
amount  from  the  holder,  into  whosesoever  hands  it  may  have 
passed,  upon  the  ground,  as  expressed,  that  "each  successive 
owner  stands  in  his  shoes  as  respects  the  stock  and  the  lia- 
bilities growing  out  of  it."  "This,"  say  the  courts,  "arises 
out  of  the  nature  of  the  property,  and  the  relations  of  the 
parties  to  it  and  to  creditors,  in  connection  with  the  equitable 
principle  that  he  who  derives  all  the  advantages  ought  to 
bear  the  burdens."  (Brown  v.  Hitchcock,  36  Ohio  St.  680; 
Johnson  v.  Underhill  et  at.  52  N.  Y.  203.)  And  this  court 
applied  the  same  doctrine  to  a  case  where,  for  lack  of  some 
legal  formality,  the  equitable  title  only  to  the  stock  passed 
by  a  sale  and  attempted  transfer, — Kellogg  v.  Stockwell  et  al. 
75  111.  QS.  These  cases  proceed  upon  the  hypothesis  that 
the  stock  has  attached  to  it  a  liability,  equal  in  amount,  on 
account  of  debts  incurred  by  the  corporation,  to  be  discharged 
by  whomsoever  is,  at  the  time  such  debts  are  incurred  and 
for  three  months-  afterwards,  its  legal  holder,  and  not  upon 
that  of  the  successive  personal  liability  of  each  holder  to  the 
amount  of  the  stock  for  debts  contracted  while  he  is  holder. 
If  each  successive  holder  of  stock  may  be  charged  with  debts 
to  the  amount  of  the  stock,  as  a  personal  liability,  because  of 
being  holder,  it  would  seem  quite  plain  the  assignee  ought 
not  to  be  liable  to  reimburse  his  assignor  on  account  of  a  lia- 
bility incurred  by  him,  for  in  that  event  a  double  liability 
might,  in  many  instances,  be  imposed  on  the  assignee.  If 
the  liability  is  purely  personal,  then  the  person  upon  whom 
it  is  cast  should  bear  it.  Moreover,  if  each  successive  owner 
simply  stands  in  the  shoes  of  the  first  owner,  and  is  only 
required  to  do  what  that  owner  would  have  had  to  do  had  he 
remained  owner,  then,  since  one  payment  of  a  liability  equal 
to  the  amount  of  the  stock  would  have  relieved  him  of  future 
liability,  it  must  relieve  them.     The  burden  attaches  to  and 
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goes  with  the  stock,  as  an  incident,  until  discharged,  and 
should  be  discharged  by  him  who,  at  the  time  it  attaches,  is 
owner. 

But  again,  we  have  held  that  stockholders  are  entitled  to 
have  contribution  on  account  of  the  payment  of  liabilities  of 
this  character,  as  between  each  other.  {Wincock  v.  Turpin, 
98  111.  135,  and  Buchanan  v.  Meisser,  105  id.  638.)  If  each 
successive  assignee  of  stock  may  be  held  to  a  new  and  inde- 
pendent liability,  this  would  be  practically  impossible.  Con- 
tribution would  have,  of  course,  to  be  made  only  between 
those  who  are  co-stockholders ;  but  some  of  the  shares  might 
be  often  assigned,  while  others  would  remain  until  the  last 
in  the  hands  of  the  original  subscribers.  It  could  never  be 
known  with  certainty,  unless  the  corporation  were  wound  up, 
what  measure  of  liability  would  apply  in  a  given  case. 

Counsel  apprehend,  if  successive  assignees  are  not  held 
liable,  as  on  an  original  and  independent  undertaking,  the 
stock  might  eventually  pass  into  new  hands,  freed  of  all  indi- 
vidual liability.  That  is  undoubtedly  true  ;  but  may  not  the 
same  thing  happen,  in  precisely  the  same  way,  and  the  stock 
all  remain  in  the  hands  of  the  original  holders  ?  If  each 
stockholder  shall  discharge  his  obligation  by  paying  an 
amount  equal  to  the  amount  of  the  stock  held  by  him,  to  a 
creditor  of  the  corporation,  he  will  thereafter  hold  his  stock 
freed  from  further  individual  liability.  We  perceive  no  rea- 
son why  greater  danger  is  to  be  apprehended  if  the  stock 
shall  be  assigned  to  new^  parties  than  if  retained  by  the  origi- 
nal parties. 

The  language  employed,  we  are  aware,  is  broad  and  com- 
prehensive in  its  terms,  "the  stockholders, "  and  strictly  speak- 
ing, is  descriptive  of  every  person  who  may  become  the  owner 
of  stock.  But  when  the  object  in  view  is  taken  into  consider- 
ation, we  think  it  was  intended  merely  to  describe  those  who 
were  holders  of  stock  at  the  time  of  the  organization  of  the 
corporation,  and  fix  a  liability  upon  them  on  account  of  their 
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ownership  of  the  stock.  But  inasmuch  as  the  stock  was 
transferable,  the  liability  should,  until  discharged,  pass  with 
the  stock, — they  that  should  become  its  owners  should  take 
it  with  its  burdens.  We  can  not  believe  that  it  was  ever  con- 
templated that  the  holder  of  stock  who  to-day  holds  it  free  of 
liability,  having  yesterday  discharged  all  liability  on  account 
of  it,  can  not  transfer  it  to  another  as  free  of  liability  as  it 
was  in  his  own  hands.  We  do  not  believe  that  it  was  con- 
templated the  act  of  transfer  should  itself  create  a  new  and 
independent  liability  upon  the  assignee  which  the  assignor 
was  not  under,  previous  to  the  transfer. 

The  court  below  ruled  otherwise,  and  for  that  error  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting.  . 


William  P.  Bradshaw,  Admr. 

V. 

Amos  Atkins. 

Filed  at  ML  Vernon  June  13,  1884. 

1.  Mistake — in  the  description  of  land  in  a  lease — may  he  corrected  in 
equity.  Where  a  mistake  is  made  in  the  description  of  land  leased,  in  draw- 
ing the  lease,  and  it  is  clear  what  property  was  in  fact  leased,  the  lessee  will 
have  a  clear  right  against  the  lessor  to  have  the  mistake  corrected;  and  so 
will  one  succeeding  to  his  rights  by  purchase  of  the  leasehold  property  under 
execution  against  the  lessee. 

2.  Same— correction  of  misdescription  of  land  in  sheriff's  deed,  and  in 
the  levy,  etc.  While  it  is  true  that  a  court  of  equity  may  have  no  jurisdiction 
to  correct  a  mistake  in  the  description  of  land  in  a  levy  indorsed  upon  an 
execution  and  in  the  certificate  of  sale,  for  the  reason  there  is  a  remedy  at 
law  by  motion,  yet  when  the  same  mistake  occurs  in  the  sheriff's  deed  to  the 
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purchaser,  and  in  the  deed  of  the  premises  to  the  judgment  debtor,  a  court 
of  equity  will  have  jurisdiction,  and  may  correct  such  mistake  in  not  only  the 
deeds,  but  also  in  the  levy,  etc. 

3.  Same — reforming  deed  of  married  wom,an  for  mistake — since  the  act 
of  1869.  Prior  to  March  27,  18G9,  a  mistake  in  a  deed  or  convej'ance  of  land 
by  a  married  woman  could  not  be  corrected,  nor  could  her  contracts  respect- 
ing her  lands  be  specifically  enforced  in  equity;  but  since  the  passage  of  the 
act  of  that  date  the  deeds,  contracts  and  other  writings  of  married  women, 
their  husbands  joining,  and  they  being  above  the  age  of  eighteen  years,  are 
placed  on  the  same  footing  as  those  ot  femes  sole,  and  they  may  be  reformed 
for  mistakes  therein. 

4.  Deeds  of  makkied  women  —  of  their  execution,  acknowledgment 
and  proof — since  the  act  of  1869.  Prior  to  March  27,  1869,  it  was  only  by  the 
husband  joining  in  the  execution  of  the  deed,  and  by  a  certificate  showing  an 
acknowledgment  in  compliance  with  the  statutory  requirement,  that  the  wife 
could  convey  real  estate.  It  was  the  acknowledgment  in  legal  form  which 
passed  the  title.  But  the  act  of  that  date  has  worked  a  marked  change,  and 
since  its  passage  the  acknowledgment  has  ceased  to  be  the  effective  means  to 
work  a  transfer,  and  the  certificate  of  acknowledgment  may  be  the  same  as 
that  required  in  the  case  of  a  feme  sole,  and  without  any  acknowledgment  the 
execution  of  her  deed  may  be  proved  as  at  common  law,  and  her  deeds  and 
contracts  respecting  her  lands,  made  with  her  husband,  may  be  enforced,  or 
reformed  for  mistake,  the  same  as  those  of  a  feme  sole. 

5.  KEVERSAii  AND  KEMANDMENT — effect  of  failing  to  file  remanding 
order  within  two  years.  Under  section  84,  chapter  110,  of  the  Revised 
Statutes,  the  onl}^  effect  of  not  filing  in  the  court  below  a  transcript  of  the 
remanding  order  of  the  Supreme  Court  within  two  years  after  the  reversal  of 
a  judgment,  is  an  abandonment  of  that  particular  suit,  and  it  is  not  a  bar  or 
abandonment  of  the  cause  of  action  or  rights  involved  in  the  case  which  may 
be  asserted  in  a  new  suit. 

6.  Evidence— opinio?i  as  to  value  of  orchard  crops.  On  a  question  of 
the  rents  and  profits  derived  from  the  use  of  an  orchard  by  a  defendant, 
farmers  owning  and  having  charge  of  other  orchards  in  the  immediate  vicin- 
ity, and  who  are  well  acquainted  with  the  orchard  in  question,  may  testify 
to  what  their  own  orchards  produced,  and  give  their  opinions  from  that,  and 
their  knowledge  of  the  orchard  occupied  by  the  defendant,  what  it  should 
have  produced,  and  such  opinions  may  be  received  and  considered. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Madison  county ;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 
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Mr.  A.  W.  Metcalfe,  and  Messrs.  Irwin  &  Springer,  for 
the  appellant : 

Whatever  interest  William  Stallings  had  in  the  leasehold 
estate  in  controversy  terminated  when  his  wife  obtained  a 
divorce  from  him.  Atkins  could  derive  no  valid  claim  under 
him.  Eev.  Stat.  chap.  41,  sec.  14;  Emmert  v.  Hays,  89 
111.  19. 

After  divorce,  the  wife  may  recover  her  lands  against  the 
conveyance  of  her  husband,  made  during  coverture.  2  Bishop 
on  Marriage  and  Divorce,  sec.  712;  Krieger  v.  Day,  2  Pick. 
316. 

This  court  has  uniformly  declined  to  correct  the  mistakes 
of  married  women  in  conveyances,  or  to  hold  them  to  the  per- 
formance of  covenants  made  by  them,  or  to  aid  the  defective 
acknowledgment  of  their  deeds,  and  has  held  deeds  made 
by  them,  without  joinder  of  their  husbands,  null  and  void. 
Moulton  V.  Hurd,  20  111.  137;  lliissell  v.  Rumsey,  35  id.  362; 
Rogers  v.  Higgins,  48  id.  212;  Hutcltiiis  v.  Hugguias,  59  111. 
29;  Morrison  v.  Brown,  83  id.  562;  Trustees  v.  Davidson, 
65  id.  125  ;  Bressler  v.  Kent,  61  id.  427. 

A  court  of  equity  has  not  jurisdiction  to  correct  the  mistake 
in  the  levy  and  sale.  The  lease  is  not  the  foundation  of 
Atkins'  rights,  but  the  levy.  We  are  not  amenable  to  a  court 
of  equity  on  account  of  the  mistake  of  the  sheriff  or  plaintiff 
in  the  execution.  For  a  mistake  in  a  levy  or  sheriff's  deed 
the  remedy  is  at  law.     Pnterhaugh  v.  Elliott,  22  111.  157. 

Purchasers  at  execution  sale  take  caveat  emptor,  and  if  they 
purchase  under  a  void  levy,  take  nothing. 

Messrs.  Happy  &  Travous,  for  the  appellee : 

Since  the  passage  of  the  act  of  March  27,  1869,  the  ac- 
knowledgment of  the  married  woman  of  her  deed  with  her 
husband  ceased  to  be  the  effective  means  to  work  the  trans- 
fer of  title.  By  that  act  her  execution  and  acknowledgment 
of  deeds  were  placed  the  same  as  though  she  were  sole.     So, 
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also,  from  that  time  forth,  her  contract  in  writing,  made 
jointly  with  her  husband  for  the  disposition  of  her  lands,, 
became  binding  upon  her,  and  might  have  been  enforced  in 
a  court  of  chancery,  and  she  held  to  a  specific  performance 
of  the  same.  Hogan  v.  Hogan,  89  111.  427 ;  Stiles  v.  Probst, 
69  id.  382 ;   Terry  v.  Eureka  College,  70  id.  236. 

That  the  mistake  in  the  deed  of  a  married  woman  may  be 
corrected,  since  the  act  of  1869,  before  referred  to,  and  her 
contracts  relative  to  her  separate  property  be  specifically 
enforced  in  equity,  has  been  decided  in  the  cases  of  Knox 
V.  Brady,  -74  111.  476,  Edwards  v.  Schoeneman,  104  id.  278, 
and  Hogan  v.  Hogan,  89  id.  427. 

The  levy  and  sale  by  the  sheriff  were  sufficient  to  convey 
to  Atkins  the  legal  and  equitable  rights  of  Allen  Stallings  in 
the  leasehold  estate.  Atkins  purchased  whatever  rights  Allen 
Stallings  had  in  the  premises.  If  the  latter  could  have 
invoked  the  aid  of  a  court  of  chancery  to  correct  the  mistake 
before  Atkins  purchased,  the  former  may  do  so  now.  Foster 
et  al.  V.  Clark,  79  111.  225;  DeRevier  v.  Cantillon,  4  Johns. 
Ch.  85 ;  Bartlett  v.  Judd,  23  Barb.  262. 

The  neglect  to  file  the  remanding  order  within  two  years 
after  the  reversal  was  only  an  abandonment  of  that  particu- 
lar action,  and  not  a  bar  to  or  abandonment  of  all  rights 
involved  in  the  case. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  bill  in  chancery  in  this  case,  filed  on  the  9th  day  of 
March,  1876,  alleges  that  Eebecca  Stallings,  on  the  2d  day 
of  August,  1870,  was  the  owner  of  certain  described  real 
estate,  situate  in  Madison  county,  in  this  State,  and  on  that 
day  she,  together  with  her  husband,  William  Stallings,  leased 
said  real  estate  to  Allen  Stallings,  for  ten  years,  from  March 
1,  1871,  at  a  certain  rent;  that  there  was  a  mistake-in  the 
description  of  the  land  in  the  lease ;  that  the  lessee  took 
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possession  of  the  land  under  the  lease ;  that  on  the  9th  day 
of  January,  1872,  Kebecca  Stallings  died,  leaving  a  will, 
whereby  she  devised  the  land  to  William  T.  Emmert,  and 
appointed  Charles  Harward  her  executor ;  that  immediately 
after  her  death  William  T.  Emmert,  who  was  then  a  minor, 
together  with  his  father,  William  Emmert,  and  said  Harward, 
took  possession  of  said  real  estate  by  force,  and  tore  down 
and  carried  away  a  building  thereon  that  Allen  Stallings  was 
in  possession  of  under  the  lease,  and  have  had  possession  of 
such  real  estate  ever  since;  that  on  the  18th  of  March,  1872, 
William  Stallings  assigned  to  the  complainant,  Amos  Atkins, 
all  his  (William  Stallings')  interest  in  the  rents  accruing  to 
him  by  virtue  of  the  lease;  that  at  the  May  term,  1870,  of 
the  Madison  county  circuit  court,  the  complainant  recovered 
a  judgment  against  William  Stallings  and  Allen  Stallings  for 
$1671.72,  and  costs,  and  that  their  interest  in  said  leasehold 
estate  was  sold,  under  an  execution  issued  on  said  judgment, 
to  the  complainant,  and  that  on  the  6th  day  of  December, 
1875,  he  received  a  sheriff's  deed  therefor;  that  in  making 
the  levy,  sale  and  deed,  the  same  mistake  as  to  description 
was  made  as  in  the  lease ;  that  by  virtue  of  the  premises  the 
complainant  has  become  the  owner  of  the  interest  of  William 
Stallings  in  the  rents,  and  of  all  the  rights  which  Allen  Stall- 
ings had  in  the  property.  The  bill  prays  for  a  correction  of 
the  mistake,  an  accounting  for  the  rents  and  profits,  and  that 
complainant  may  recover  his  interest  and  be  put  in  posses- 
sion thereof  as  assignee  of  Allen  Stallings.  Answer  was  filed 
denying  the  allegations  of  the  bill,  proofs  taken,  and  upon 
final  hearing  the  circuit  court  decreed  in  complainant's  favor 
a  correction  of  the  mistake  in  the  lease,  levy,  advertisement 
of  sale,  and  sheriff's  deed,  and  a  recovery  of  $1640  for  rents 
and  profits.  On  appeal  to  the  Appellate  Court  for  the  Fourth 
District  the  decree  was  affirmed,  and  William  P.  Bradshaw, 
the  administrator  of  William  T.  Emmert,  deceased,  appealed 
to  this  court. 
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It  is  contended  that  a  court  of  equity  has  no  jurisdiction 
to  correct  a  mistake  in  a  sheriff's  levy,  certificate  of  sale  and 
deed,  and  Puterhaugh  v.  Elliott  et  al.  22  III.  157,  is  referred 
to  as  in  support  of  the  position.  That  was  the  case  of  a  bill 
filed  to  correct  a  mistake  made  by  a  sheriff  in  the  description 
of  premises  in  the  indorsement  of  the  levy  on  the  execution 
and  in  the  certificate  of  sale,  and  it  was  held  that  there  was 
an  adequate  remedy  at  law ;  that  the  relief  asked  could  have 
been  obtained,  on  motion,  in  the  court  from  which  the  execu- 
tion issued,  for  an  amendment  of  the  levy  indorsed,  and  of 
the  certificate  of  sale,  and  that  a  court  of  equity  would  not 
take  jurisdiction.  But  in  Foster  et  al.  v.  Clark,  79  111.  225, 
where,  on  the  sale  of  land  under  a  decree  of  foreclosure  of  a 
mortgage,  there  was  a  mistake  in  the  certificate  of  sale  and 
deed  made  by  the  master  in  chancery,  it  was  decided  that  a 
court  of  chancery  had  power  to  correct  the  mistake  upon  a 
bill  filed  by  the  purchaser  for  that  purpose,  and  that  such 
correction  should  be  made,  citing  in  support  of  the  decision 
De  Revier  v.  Cantillon,  4  Johns.  Ch.  85 ;  Bartlett  v.  Judd, 
23  Barb.  262. 

Puterhaugh  v.  Elliott  was  distinguished  in  its  being  for  the 
correction  of  mistake  only  in  the  indorsement  of  levy  and  the 
certificate  of  sale, — that  case  of  Foster  v.  Clark  was  for  the  cor- 
rection of  a  mistake  in  the  levy,  certificate  of  sale,  and  also  in 
the  deed  which  the  master  in  chancery  had  made,  and  it  w^as 
held  that  although  the  mistake  in  the  certificate  of  sale  before 
a  deed  was  made  might  have  been  corrected  on  motion,  that 
would  not  have  been  the  proper  mode  for  the  reformation  of 
the  deed.  The  indorsement  of  levy  on  the  execution  in  the 
present  case  is  not  that  the  land  described,  merely,  or  the 
debtor's  interest  in  it,  was  levied  upon,  but  it  was  "levied  on 
the  leasehold  interest  of  Allen  Stallings,  one  of  the  defend- 
ants in  and  to  the  following  described  property  heretofore 
leased  to  the  said  Allen  Stallings  by  Kebecca  Stallings  and 
William   Stallings,   her  husband."     This   same   description 
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appears  in  the  notice  of  sale  and  certificate  of  sale,  and  it  is 
the  leasehold  of  the  property  which  the  deed  mentions  as 
being  conveyed.  What  was  levied  on  and  sold,  then,  was 
the  leasehold  interest  of  Allen  Stallings,  under  a  lease  from 
Kebecca  Stallings  and  William  Stallings  to  him.  What  that 
leasehold  interest  was,  was  entirely  clear  and  certain.  If  in 
drawing  the  lease  there  was  a  mistake  made  in  describing 
fhe  property,  the  lessee  would  have  a  clear  equity  against  the 
lessors  to  have  the  mistake  corrected,  and  the  complainant, 
as  the  purchaser  under  execution  of  the  lessee's  interest, 
became  entitled  to  all  the  latter's  rights  in  the  land,  legal  and 
equitable,  and  had  the  same  equity  against  the  lessors  to 
have  the  mistake  corrected  that  the  lessee  himself  had  before 
the  sale;  and  it  being  the  leasehold  interest  which  was  levied 
on  and  sold  by  the  sheriff,  we  do  not  see  why  there  is  not  the 
same  equity,  with  respect  to  him,  for  the  correction  of  the 
mistake  in  the  deed,  so  that  complainant  should  have  there- 
under what  there  is  no  doubt  he  purchased. 

The  land  was  owned  by  Rebecca  Stallings  in  her  own  right, 
it  having  come  to  her  by  inheritance.  The  lease  was  not 
acknowledged.  It  is  therefore  claimed  to  be  invalid  against 
her,  she  being  at  the  time  a'  married  woman, — and  it  is 
urged  that  a  court  will  not  correct  the  mistakes  of  a  married 
woman  in  a  conveyance.  As  sustaining  these  positions, 
decisions  of  this  court  are  cited,  made  under  the  law  as  it 
formerly  was.  Prior  to  March  27,  1869,  it  was  only  by  the 
husband  joining  in  the  execution  of  the  deed,  and  by  a  cer- 
tificate showing  an  acknowledgment  in  compliance  with  the 
statutory  requirement,  that  the  wife  could  convey  real  estate. 
It  was  the  acknowledgment  of  the  married  woman  in  the 
mode  prescribed  which  was  the  operative  act  to  pass  the  title, 
and  this  court  refused  to  reform  mistakes  in  deeds  made  by 
married  women  for  a  conveyance  of  their  lands,  as  also  to 
enforce  their  contracts  for  the  conveyance  of  their  real  estate, 
upon  the  ground  that  their  deeds,  to  be  effectual,  must  be 
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acknowledged  freely  and  voluntarily,  and  in  the  mode  pre- 
scribed by  the  statute.  But  the  act  of  March  27,  1869,  pro-, 
vided  that  any  feme  covert,  being  above  the  age  of  eighteen 
years,  joining  with  her  husband  in  the  execution  of  any  deed, 
mortgage,  conveyance,  power  of  attorney,  or  other  writing  of 
or  relating  to  the  sale,  conveyance  or  other  disposition  of 
lands  or  real  estate,  should  be  bound  and  concluded  by  the 
same,  in  respect  to  her  right,  title,  claim,  interest  or  dower 
in  such  estate,  as  if  she  were  sole  and  of  full  age ;  and  the 
acknowledgment  or  proof  of  such  deed,  mortgage,  conveyance, 
power  of  attorney,  or  other  writing,  might  be  the  same  as  if 
she  were  sole.  Of  this  act  this  court,  in  Hogan  v.  Hogan,  89 
111.  431,  said:  "This  statutory  enactment  worked  a  marked 
change  in  the  law.  Thereafter  the  acknowledgment  ceased 
to  be  the  effective  means  to  work  the  transfer  of  title.  The 
certificate  of  her  acknowledgment  might  thenceforth  have 
been  the  same  as  that  required  in  the  case  of  a  feme  sole; 
and  without  any  acknowledgment  whatever,  proof  of  her  exe- 
cution of  a  conveyance  might  have  been  made  as  at  common 
law.  So,  also,  from  that  time  forth,  her  contract  in  writing, 
made  jointly  with  her  husband,  for  the  disposition  of  her 
lands,  became  binding  upon  her,  and  might  have  been  en- 
forced in  a  court  of  chancery,  and  she  compelled  to  a  specific 
performance  of  the  same. "  And  so,  too,  for  the  same  reason, 
the  deed  of  a  married  woman  may  be  reformed  the  same  as 
one  of  a  woman  unmarried.  (Knox  v.  Brady,  74  111.  476 ; 
Edwards  v.  Schoeneman,  104  id.  278.)  Hence  the  decisions 
cited,  made  under  the  law  as  it  stood  prior  to  March  27,  1869, 
have  no  application  under  the  law  as  changed  by  the  act  of 
that  date. 

It  is  set  up  that  the  execution  of  the  lease  by  Eebecca 
Stallings  was  obtained  by  duress.  The  lease  bears  date 
August  2,  1870.  On  the  21st  of  September,  1870,  Eebecca 
Stallings  filed  a  bill  against  her  husband,  William  Stallings, 
for  a  divorce,  on  the  ground  of  extreme  and  repeated  cruelty, 
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and  a  decree  of  divorce  was  granted  her.  The  proof  shows  a 
difficulty  between  them,  and  the  doing  some  acts  of  physical 
violence  upon  the  person  of  Eebecca  Stallings  by  her  hus- 
band, William  Stallings,  recently  before  the  making  of  the 
lease,  which  had  respect,  however,  to  another  matter,  and 
had  no  connection  whatever  with  the  making  of  the  lease. 
The  land  leased  was  one  hundred  and  seventy-six  acres,  for 
ten  years,  for  the  yearly  rent  of  seven  dollars  per  acre, — one- 
half  of  tliie  rents  to  be  paid  to  Eebecca  Stallings,  and  the 
other  half  to  William  Stallings.  There  would  not  appear  to 
be  much  reason  of  love  and  affection  for  the  making  of  the 
settlement  of  one-half  of  these  rents  by  the  wife  upon  the 
husband.  Yet,  taking  the  whole  proof  together,  it  appears 
to  show  that  the  lease  was  executed  by  Mrs.  Stallings  freely 
and  voluntarily. 

Mrs.  Stallings  had  made  a  will  of  this  land,  and  after  her 
death  her  legal  heirs  filed  a  bill  to  set  the  will  aside.  Atkins, 
the  complainant,  was  made  a  party  to  that  suit,  and  he  set  up 
in  his  answer  this  lease,  and  his  purchase  of  the  leasehold 
interest  under  execution.  The  circuit  court  sustained  excep- 
tions to  his  answer,  and  decreed  that  the  lease  was  void.  On 
appeal  to  the  Supreme  Court,  this  court,  at  its  June  term, 
187T,  reversed  that  decree  for  error  in  sustaining  the  excep- 
tions to  Atkins'  answer,  and  remanded  the  cause,  but  the 
transcript  of  the  remanding  order  was  not  filed  in  the  court 
below  until  November  26,  1883,  at  the  hearing  of  this  suit. 
As  the  statute  provides  that  if  neither  party  to  a  cause  which 
is  remanded  by  the  Supreme  Court  shall  file  a  transcript  of 
the  remanding  order  in  the  court  from  which  the  cause  was 
removed,  within  two  years  from  the  time  of  the  making  of 
the  final  order  of  reversal,  the  cause  shall  be  considered  as 
abandoned,  and  no  further  action  shall  be  had  therein,  (Rev. 
Stat.  chap.  110,  sec.  84,)  it  is  insisted  that  the  failure  to 
file  the  remanding  order  within  the  time  prescribed  is  a  bar 
to  the  maintenance  of  this  suit.     There  is  clearly  nothing  in 
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this  point.  All  the  effect  of  not  filing  the  transcript  of  the 
remanding  order  within  the  time  is,  that  it  is  an  abandon- 
ment of  that  particular  case,  and  not  a  bar  or  abandonment 
of  the  rights  involved  in  the  case. 

It  is  insisted  the  decree,  as  to  rents  and  profits,  is  not  sus- 
tained by  the  evidence  in  the  respect  of  the  amount  found 
due.  According  to  the  testimony  of  the  defendant,  William 
T.  Emmert,  it  would  not  be.  It  is  said  the  testimony  of  the 
other  witnesses  should  not  be  relied  upon,  it  being  but  of 
opinions  of  the  profits  that  were  received  from  the  land,  and 
not  knowledge  of  what  actually  was  received.  The  inquiry 
was  mostly  as  to  what  was  received  from  the  orchard.  The 
statement  of  the  defendant,  William  T.  Emmert,  was,  that  he 
actually  received  but  a  small  amount  from  the  orchard, — very 
much  less  than  the  sum  decreed.  The  other  witnesses  were 
farmers  who  owned  and  had  charge  of  orchards  in  the  imme- 
diate vicinity  of  the  Stallings  orchard,  and  some  of  them 
were  well  acquainted  with  the  latter  orchard.  They  gave  tes- 
timony as  to  what  their  own  orchards  produced,  and  their 
opinions  from  that,  and  their  knowledge  of  the  Stalling  or- 
chard,— what  it  should  have  produced,  and  what  was  the 
value  of  the  crops  of  apples  from  1875  to  1881,  when  the 
term  expired.  Their  opinions  as  to  the  value  of  the  crops 
received  would  justify  the  finding  of  a  larger  sum  than  was 
decreed.  These  opinions,  we  think,  were  entitled  to  be  re- 
ceived and  weighed  as  evidence.  Upon  such  a  question  of 
mere  fact,  where  the  evidence  is  conflicting,  we  are  not  dis- 
posed to  disturb  the  decree  where  it  is  not  more  manifestly 
against  the  evidence  than  we  find  it  to  be  here. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  A.  D  una  way 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  CKiMiNAii  liAW — assault  to  murder  a  person  other  than  the  one  in- 
tended, or  without  intent  as  to  any  particular  one — recklessness — general 
malice.  Where  a  person  deliberately  shoots  at  A,  and  in  the  direction  of  B, 
and  the  ball  misses  A  and  strikes  B,  inflicting  a  wound,  these  facts  will  suf- 
ficiently show  the  intention  of  the  person  shootin»  to  kill  and  murder  B, 
although  he  has  no  actual  malice  or  ill-feeling  toward  B,  and  he  may  be 
convicted  of  an  assault  upon  B  with  intent  to  kill  and  murder  him. 

2.  Where  an  act,  unlawful  in  itself,  is  done  with  deliberation  and  with 
the  intention  of  killing  or  inflicting  serious  bodily  harm,  though  the  inten- 
tion be  not  directed  to  any  particular  person,  and  death  ensue,  it  will  be 
murder  at  common  law.  Thus,  if  a  party  fires  a  gun-shot  into  a  crowd  of 
persons  with  intent  to  murder  some  one,  or  when  it  is  done  with  criminal 
recklessness,  the  killing  will  be  murder,  although  no  intention  existed  to  kill 
any  particular  person. 

3.  Where  one,  without  provocation,  discharged  his  pistol  directly  at  a 
group  of  persons,  it  matters  not  what  person  he  intended  to  kill;  or  if,  under 
such  circumstances,  he  shoots  a  person  other  than  the  one  intended,  the  act, 
from  its  recklessness  and  want  of  provocation,  will  be  referred  to  no  other 
cause  than  malice.     Such  reckless  acts  imply  general  malice. 

Writ  of  Error  to  the  Circuit  Court  of  Williamson  county ; 
the  Hon.  D.  M.  Browning,  Judge,  presiding. 

Mr.  James  M.  Gregg,  for  the  plaintiff  in  error : 

If  the  defendant  shoots  at  C,  with  the  intention  of  killing 
him,  and  by  accident  misses  C  and  shoots  D,  in  the  crowd, 
and  in  range,  without  any  intent  to  injure  D,  he  can  not  be 
held  liable  for  an  assault  with  intent  to  murder  J).  The 
charge  is  not  for  what  the  defendant  did,  but  that  in  conse- 
quence of  a  particular  intent,  reaching  beyond  the  act  done, 
he  has  incurred  a  guilt  beyond  what  is  deducible  merely  from 
the  act  wrongfully  performed.  1  Bishop  on  Crim.  Law,  (1st 
ed.)  sec.  514, 
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If  the  prisoner's  real  intent  is  not  the  same  which  is  laid 
in  the  indictment,  he  must  be  acquitted.  1  Bishop  on  Crim. 
Law,  (3d  ed.)  sec.  (SQQ-,  Morgan  v.  State,  13  S.  &  M.  242; 
State  V.  Beaver,  5  Del.  505. 

The  intent  charged,  which  constitutes  the  gist  of  the  offence, 
must  be  specifically  proved.  State  v.  Neal,  37  Maine,  470 ; 
Wharton  on  Crim.  Law,  316;  3  Greenleaf  on  Evidence,  sees. 
13,  17. 

The  intent  is  a  question  of  fact,  and  it  is  error  to  instruct 
that  the  law  presumes  every  man  intends  the  natural,  neces- 
sary and  probable  consequences  of  his  act.  State  v.  Stewart, 
29  Mo.  419. 

In  burglary,  if  the  entry  is  alleged  to  have  been  made  with 
intent  to  commit  a  specific  felony,  the  indictment  is  not  sus- 
tained by  proof  of  an  entry  with  intent  to  commit  another 
felony.  Morgan  v.  State,  13  S.  &  M.  242;  2  East's  Pleas  of 
the  Crown,  514;  Eoscoe  on  Crim.  Evidence,  328;  3  Green- 
leaf  on  Evidence,  sec.  17. 

The  court  erred  in  refusing  defendant's  instruction  that 
"proof  of  criminal  carelessness  or  recklessness  will  not  sus- 
tain an  indictment  for  an  assault  to  murder. "  1  Bishop  on 
Crim.  Law,  (3d  ed.)  sec.  396 ;  State  v.  Sloanaker,  1  Del.  62. 

Mr.  William  W.  Clemens,  State's  Attorney,  and  Mr.  James 
McCartney,  Attorney  General,  for  the  People : 

Intent  to  murder — an  element  in  the  offence  charged — 
may  be  implied  from  highly  dangerous,  malevolent  and  reck- 
less conduct  resulting  in  injury,  or  it  may  consist  of  a  trans- 
fer in  law  of  an  intent  to  murder  one,  to  another  actually 
wounded  by  the  murderous  assault  perpetrated. 

The  extracts  from  Bishop's  Criminal  Law,  and  Wharton's 
Criminal  Law,  and  Greenleaf's  Evidence,  appearing  in  the 
brief  of  the  plaintiff  in  error,  must  be  taken  from  the  early 
editions,  as  they  are  not  found  in  the  latest,  as  quoted ;  yet 
it  is  probably  true  Mr.  Bishop,  in  his  latest  edition,  claims 
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the  law  to  be  generally  as  insisted  by  the  plaintiff  in  error. 
Yet  Bishop  lays  down  the  broad  and  general  rule  that  a  crimi- 
nal actor  is  equally  responsible  for  the  results  of  his  wrong- 
doing where  the  consequences  fall  upon  objects  outside  of 
those  intended  by  him.  1  Bishop  on  Crim.  Law,  (6th  ed.) 
sees.  327,  330,  and  note ;  Wharton  on  Crim.  Law,  (8th  ed.) 
sec.  820  ;  State  v.  Bullock,  13  Ala.  413  ;  McCoy  v.  State,  3  Eng. 
451 ;  State  v.  Boy  den,  13  Ind.  505. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  the  indictment  presented  by  the  grand  jury  of  William- 
son county,  against  James  A.  Dunaway,  he  is  charged  with 
an  assault,  with  intent  to  commit  murder,  upon  the  person 
of  Hartwell  Hendrickson.  On  the  trial  at  the  November 
term,  1883,  of  the  circuit  court  of  that  county,  defendant 
was  found  guilty,  and  sentenced  to  the  penitentiary  for  a 
period  of  six  years. 

There  is  very  little  conflict  in  the  evidence,  and  the  mate- 
rial facts  can  be  readily  ascertained.  It  appears  that  on  the 
evening  of  January  4,  1883,  defendant  was  at  the  door  of  a 
store  in  the  village  where  the  parties  reside,  talking  with  some 
one  that  was  sweeping  the  sidewalk,  when  Dow  Hartwell  was 
about  to  pass  into  the  store.  Some  conversation  not  of  an 
angry  character  occurred  between  defendant  and  Hartwell, 
as  to  whether  the  latter  would  commence  other  proceedings 
against  defendant.  Shortly  afterwards  defendant  entered  the 
store  where  Hartwell  and  several  other  persons  were  standing 
or  sitting  around  the  stove,  among  whom  was  Hartwell  Hend- 
rickson. It  seems  Hartwell  is  an  attorney  at  law,  and  had 
commenced  proceedings  on  behalf  of  defendant's  wife  for 
divorce  from  him,  but  whether  defendant  entertained  any  ill- 
will  against  Hartwell  on  that  account  does  not  certainly 
appear.  But  little  was  said  by  defendant  after  he  entered 
the  store  and  approached  the  stove  where  the  parties  were, 
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before  he  drew  a  revolver  and  shot  towards  Hartwell,  the  ball 
taking  effect  on  Hartwell  Hendrickson,  inflicting  a  very  serious 
wound.     A  second  shot  was  fired,  but  it  did  not  hit  any  one. 

Defendant  was  no  doubt  under  the  influence  of  intoxicating 
liquors  at  the  time  of  the  shooting,  yet  not  so  drunk  but  what 
he  knew  most,  if  not  all,  that  occurred.  It  is  not  pretended 
by  defendant,  or  any  one  for  him,  the  pistol  was  accident- 
ally discharged.  His  own  testimony  is :  "I  shot  it  because 
I  wanted  to."  He  also  says  he  "had  no  feeling  against  either 
Hendrickson  or  Hartwell."  The  judgment  might  be  sus- 
tained on  the  ground  the  intention  was  sufficiently  proved 
to  kill  and  murder  Hendrickson.  He  shot  in  the  direction 
he  was  standing,  and  the  law  is,  a  party  intends  the  neces- 
sary consequences  of  an  act  deliberately  done.  Giving  that 
construction  to  the  evidence,  the  instructions  given  by  the 
court  for  the  People  contain  nothing  calculated  to  mislead 
the  jury. 

Section  24  of  the  Criminal  Code,  under  which  defendant 
was  indicted,  provides :  "Whoever  attempts  to  commit  mur- 
^QY^  *  *  *  l^y  r^i^y  means,  shall  be  guilty  of  the  crime  of 
an  assault  with  intent  to  commit  murder, "  and  the  theory  of 
the  defence  is,  that  if  defendant  intended  to  kill  and  murder 
any  one,  it  was  Hartwell.  The  evidence,  in  some  degree, 
at  least,  warrants  this  view  of  the  case.  The  conversation 
at  the  door  of  the  store,  before  the  parties  entered,  shows  de- 
fendant had  some  ill-feeling  towards  Hartwell.  His  inquiry 
whether  Hartwell  was  going  to  "get  up  another  suit"  against 
him,  shows  unkind  feeling,  to  say  the  least  of  it.  On  the 
hypothesis  the  defendant  intended  to  murder  Hartwell,  the 
argument  is,  the  shooting  of  Hendrickson  was  not  intended, 
and  therefore  defendant  could  not  be  guilty,  under  the  stat- 
ute cited,  of  an  assault  with  an  intent  to  murder  Hendrick- 
son. The  law  is,  that  had  defendant  shot  at  Hartwell  with 
intent  to  murder  him,  but  killed  Hendrickson,  the  killing  of 
the  latter  would  have  been  murder  at  common  law.     The 
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rule  in  such  cases  rests  on  the  fact  there  was  the  felonious 
intent  to  commit  murder.  It  is  said  when  an  unlawful  act 
in  itself  is  done  with  deliberation,  and  with  the  intention  of 
killing  or  inflicting  serious  bodily  harm,  though  the  intention 
be  not  directed  to  any  particular  person,  and  death  ensue,  it 
will  be  murder  at  common  law.  Thus,  if  a  party  fires  a  gun- 
shot into  a  crowd  of  persons,  with  intent  to  murder  some  one, 
or  when  it  is  done  with  criminal  recklessness,  the  killing  will 
be  murder,  although  no  intention  existed  to  kill  any  particu- 
lar person.  As  the  argument  is  understood,  it  is  not  denied 
that  had  the  wound  on  Hendrickson  proved  fatal  the  killing 
would  have  been  murder,  could  it  have  been  established  the 
defendant  intended  to  kill  Hartwell.  The  charge  is,  defend- 
ant assaulted  Hendrickson  with  .intent  to  commit  murder, 
and  the  insistence  is,  no  such  intent  is  shown,  because  the 
intent  was  to  murder  Hartwell.  The  reasoning  on  this  branch 
of  the  case  is  too  subtle  to  be  adopted  with  safety.  Undoubt- 
edly there  are  cases  that  hold  the  doctrine  contended  for, 
and  so  many  of  the  early  text  writers  wrote,  but  the  better 
and  more  modern  doctrine  is  against  the  position  taken. 
Conceding,  as  is  done,  had  the  shot  fired  by  defendant  killed 
Hendrickson  it  would  have  been  murder,  the  proposition  the 
severe  wounding  by  the  same  shot  would  not  have  been  done 
with  intent  to  commit  murder, — that  is,  to  commit  the  greater 
crime  that  might  have  been  the  result, — finds  no  sanction 
either  in  reason  or  the  analogies  of  the  law. 

In  the  case  of  Walker  v.  J'he  State,  8  Ind.  290,  the  defend- 
ant was  indicted  and  convicted  under  the  statute  of  that 
State,  which  declares :  "Every  person  who  shall  perpetrate 
an  assault,  or  an  assault  and  battery,  with  an  intent  to  com- 
mit a  felony,  shall,  upon  conviction  thereof,  be  imprisoned  in 
the  State  prison,"  and  the  defence  insisted  upon  was,  that 
defendant  did  not  intend  to  shoot  the  prosecuting  witness, 
and  therefore  the  intent  to  murder,  as  laid  in  the  indictment, 
was  not  proven.  It  appeared  defendant  deliberately  shot 
22—110  III. 
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into  a  crowd  of  persons,  among  whom  was  the  prosecuting 
witness,  and  who  was  wounded  by  the  shot.  Although  de- 
fendant may  also  have  intended  to  murder  another  person  in 
the  same  crowd,  it  was  held,  defendant  having  committed  a 
batter}^  on  the  prosecuting  witness,  with  a  weapon  likely  to 
cause  death,  the  jury  were  authorized  to  find  the  intent  as 
charged  in  the  indictment,  and  that  on  the  principle  every 
man  is  supposed  to  intend  the  necessary  consequences  of  his 
own  act.  The  case  of  Callahan  v.  The  State,  21  Ohio  St.  306, 
is  a  case  arising  under  a^  statute  not  unlike  the  one  in  the  case 
last  cited,  and  it  w^as  ruled,  where  a  pistol  was  discharged 
with  criminal  intent  at  one  person,  and  wounded  another, 
who  was  at  the  time  known  to  be  in  such  position  or  prox- 
imity that  his  injury  might  have  been  reasonably  appre- 
hended as  a  probable  consequence  of  the  act,  a  conviction  on 
an  indictment  averring  the  shooting  of  the  latter  with  intent, 
is  good  under  the  statute  of  that  State,  and  that  it  was  not 
error,  on  the  trial,  to  instruct  the  jury  accordingly.  Regina 
v.  Smith,  33  Eng.  L.  &  Eq.  567s 

But  the  question  involved  is  not  new  in  this  court.  In 
Perry  et  al.  v.  The  People,  14  111.  496,  defendants  were 
indicted  and  convicted  of  an  assault  with  intent  to  commit 
murder.  On  the  trial,  at  the  instance  of  the  prosecution, 
the  court  instructed  the  jury  that  if  they  believed,  from  the 
evidence,  that  one  of  defendants  fired  the  pistol,  either  with 
malice  prepense,  or  a  total  disregard  of  human  life,  then  the 
law  would  be  for  the  People.  In  remarking  on  that  instruc- 
tion the  court  said  :  "Where  the  act  is  committed  deliberately, 
and  is  likely  to  be  attended  with  dangerous  consequences,  the 
malice  requisite  to  murder  will  be  presumed."  The  instruc- 
tion was  approved  because  predicated  upon  that  principle  of 
law  which  attributes  malice  to  reckless  acts  of  homicide, 
where  no  particular  motive  can  be  traced. 

The  case  of  Vandermark  et  al.  v.  The  People,  47  111.  122,  is 
analogous,  both  in  principle  and  in  its  facts,  with  the  case 


1884.]  DuNAWAY  V.  The  People.  339 

Opinion  of  the  Court. 

now  before   this   court.      Defendants   were  indicted   for  an 
assault  with  an  intent  to  commit  murder,  and  it  was  insisted 
in  that  case,  as  here,  that  defendants  shot  at  another  per- 
son, and  it  was  accidental  the  prosecuting  witness  was  hit. 
There  was  a  conflict  in  the  evidence  whether  the  defendant 
who  fired  the  shot  intended  to  shoot  another  person.     The 
affray  occurred  between  one   of  the  defendants   and  Hand, 
and  it  seems  another  defendant  drew  his  pistol,  and  the  shot 
fired   struck  the   prosecuting  witness,   who  was  not  in   the 
crowd.     Under  these  circumstances,  it  was  said  by  the  court, 
the  jury  were  warranted  in  the  conclusion  defendant  was 
actuated  by  malice  against  the  party  injured,  or  if  not,  his 
conduct  was  so  reckless  that  it  implied  a  total  disregard  for 
the  lives  of  others.     The  act  was  such  as  implied  general 
malice,  and  as  defendant  evidently  intended  to  shoot  some 
one,  when  i,t  was  apparent  it  was  without  any  provocation, 
the  act  was  referred  to  malice,  and  the  conviction  of  the 
party  that  did  the  shooting  was  sustained.     The  facts  in  the 
case  being  considered  bring  it  precisely  within  the  doctrine 
of  the   case   cited.      Here,  defendant   discharged  his  pistol 
directly  at  the  group  of  men  around  the  stove,  and  whether 
he  intended  to  kill  Hartwell  or  Hendrickson,  he  must  have 
intended  to  kill  and  murder  some  one  of  the  number.     The 
act  was  deliberately  done,  and  was  done  with  such  an  utter, 
reckless  disregard  for  the  lives  of  others,  where  no  apparent 
provocation  existed  for  the  shooting,  it  can  be  referred  to  no 
other  cause  than  malice,  and  that  is  sufficient,  on  the  author- 
ity of  the  previous  decisions  of  this  court,  to  sustain  the  con- 
viction.    The  instructions  given  by  the  court  at  the  instance 
of  the  prosecution,  conform  so  nearly  to  this  view  of  the  law 
it  is  not  possible  they  could  have  misled  the  jury,  to  the 
prejudice  of  defendant.     Indeed,  the  evidence  so  fully  war- 
rants the  conviction,  it  is  plain  to  be  seen  the  jury  were  not 
misled.     That  some  of  the  instructions  are  subject  to  criti- 
cism on  account  of  the  phraseology  in  which  they  are  ex- 


340  Simmons  v.  Chicago  &  Tomah  E.  K.  Co.  [May 

Syllabus. 

pressed,  may  be  conceded.  Entire  accuracy  in  the  use  of 
language  in  an  instruction  containing  a  correct  proposition 
of  law,  would  of  course  be  desirable,  but  it  is  not  always 
attainable,  nor  can  it  be  reasonably  expected.  It  is  not,  and 
ought  not  to  be,  the  practice  to  reverse  a  judgment  in  a  crim- 
inal case  because  some  inaccuracy  in  word  or  phrase  may  be 
found  to  exist  in  an  instruction  which  contains  a  correct 
proposition  of  law,  although  not  very  happily  expressed. 
Such  a  practice  would  render  the  administration  of  the  crim- 
inal law  so  technical  and  difficult  as  to  defeat  the  ends  of 
justice.  The  conviction  of  defendant  is  warranted  both  by 
law  and  the  evidence,  and  the  judgment  against  him  ought 
not  to  be  reversed  on  account  of  slight  inaccuracies  in  the 
statement  of  the  law,  that  could  in  nowise  affect  the  merits 
of  the  defence. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Mary  Ann  Simmons,  Admx. 
The  Chicago  and  Tomah  Eailroad  Company. 

Filed  at  Ottawa  May  19,  1884. 

1.  Practice — excluding  all  the  plaintiff's  evidence — directing  a  verdict 
for  the  defendant.  Although  there  may  be  some  evidence  tending  to  sup- 
port the  plaintiff's  case,  yet  where  the  evidence  given  at  the  trial,  with  all 
inferences  that  the  jury  could  justifiably  draw  from  it,  is  so  far  insufficient 
to  support  a  verdict  for  the  plaintiff  that  such  a  verdict,  if  returned,  must  be 
set  aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  verdict  for  the  defendant. 

2.  Negligence — as  between  master  and  servant — want  of  proper  care 
on  the  part  of  the  latter.  While  there  is  an  implied  contract  between  em- 
ployer and  employe  that  the  former  shall  provide  suitable  means,  appliances 
and  instrumentalities  with  which  to  perform  the  labors  required  of  the  latter, 
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and  also  that  the  latter  shall  be  advised  by  the  former  of  all  dangers  incident 
to  the  service  of  which  the  latter  is  not  cognizant,  yet  the  failure  of  the  em- 
ployer in  this  regard  furnishes  no  excuse  for  the  conduct  of  an  employe  who 
voluntarily  incurs  a  known  danger. 

3.  If  a  servant,  knowing  the  hazards  of  his  employment,  as  the  business 
is  conducted,  is  injured  while  engaged  therein,  he  can  not  maintain  an  action 
against  the  master  for  the  injury  merely  on  the  ground  that  there  was  a  safer 
mode  in  which  the  business  might  have  been  conducted,  the  adoption  of 
which  would  have  prevented  the  injury. 

4.  In  this  case,  an  employe  of  a  railroad  company  was  killed  by  the  fall- 
ing of  a  bank  of  earth  which  he  was  engaged  in  excavating.  His  administra- 
tor brought  suit  for  damages,  against  the  company,  on  the  alleged  ground  of 
a  want  of  proper  care  on  the  part  of  the  agents  of  the  company"  in  charge  of 
the  work,  in  directing  the  manner  in  which  it  should  be  done.  The  facts,  as 
shown  by  the  testimony,  were  substantially  these:  A  number  of  laborers 
were  engaged  in  excavating  a  hill,  under  the  direction  of  a  foreman.  The 
bank,  at  the  point  where  the  accident  occurred,  was  sixteen  to  twenty  feet 
high,  and  composed  of  clay  commonly  called  "joint  clay."  The  deceased 
was  twenty-eight  years  of  age,  an  old  miner  in  the  neighborhood,  and  accus- 
tomed to  work  in  that  kind  of  earth.  The  manner  of  doing  the  work,  and  as 
directed  by  the  foreman,  was  undermining  the  bank  by  digging  under  from 
two  to  three  feet,  and  prying  the  bank  off  from  the  top.  That  was  not  the 
proper  and  safe  way  to  take  down  the  bank.  The  foreman  had  control  of  the 
men,  and  could  discharge  them  for  disobedience  of  orders.  On  the  morning 
of  the  accident,  the  foreman,  as  he  was  about  to  go  elsewhere,  cautioned  the 
men  about  the  danger.  Two  days  previously  the  superintendent  of  the  road 
told  the  men  that  the  way  they  were  doing  the  work  was  dangerous, — that 
they  must  not  cave  it  off  that  way,  and  that  thej^  must  not  dig  under  so  far. 
In  the  forenoon  of  the  accident  several  of  the  men,  the  deceased  himself 
included,  were  speaking  of  the  bank  getting  dangerous.  One  man  left  the 
place  on  that  account,  and  another  went  to  work  somewhere  else.  This  the 
deceased  could  have  done  if  he  had  desired,  as  he  was  not  required  to  work 
at  that  particular  place,  but  chose  it  for  himself;  and  continuing  to  work 
there,  the  bank  fell  upon  him  and  killed  him.  The  court  below,  on  this 
state  of  case,  excluded  all  the  plaintiff's  evidence  from  the  jury,  and  directed 
a  verdict  for  the  defendant.  This  was  proper.  There  was  no  sufficient 
ground  of  recoverj^  the  deceased  having  voluntarily  continued  in  the  place 
of  danger  with  full  knowledge  of  the  peril  he  was  in. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county ;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 
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Mr.  M.  Y.  Johnson,  and  Mr.  James  S.  Baume,  for  the  ap- 
pellant : 

There  was  evidence  enough  tending  to  support  the  plain- 
tiff's case,  to  require  that  it  should  be  submitted  to  the  jury. 
The  court  below  had  no  right  to  usurp  the  functions  of  the 
jury,  and  direct  a  verdict  for  the  defendant. 

The  motion  to  exclude  the  plaintiff's  evidence  from  the  jury 
was  a  demurrer  to  the  evidence,  and  the  usual  consequences 
follow.  Fent  v.  Railroad  Co.  59  111.  349  ;  Piiillips  v.  Dicker- 
son,  85  id.  11 ;  Walters  v.  Ohio  and  Mississippi  R.  R.  Co.  id. 
500. 

The  facts  appearing  in  this  case  do  not  bring  it  within  the 
rule  that  the  servant  assumes  all  the  risks,  on  entering  the 
service,  naturally  incident  thereto.  That  rule  is  to  be  under- 
stood as  applicable  only  to  such  risks  and  hazards  as  are 
incident  to  the  usual  and  ordinary  mode  of  conducting  the 
business  in  which  the  servant  is  employed.  With  that  lim- 
itation the  rule  is  correctly  stated.  2  Am.  and  Eng.  Eail- 
road  Cases,  104;  Lalor  v.  Chicago,  Burlington  and  Qiiincy 
R.  R.  Co.  52  111.  401 ;  St.  Louis  R.  R.  Co.  v.  Valirious,  56 
Ind.  511 ;  Baxter  v.  Roberts,  44  Cal.  1ST. 

Mr.  B.  C.  Cook,  for  the  appellee : 

As  to  the  propriety  of  excluding  all  the  plaintiff's  evidence 
from  the  jury,  and  directing  a  verdict  for  the  defendant,  the 
more  reasonable  rule  is,  that  in  every  case,  before  the  evi- 
dence is  left  to  the  jury,  there  is  a  preliminary  question  for 
the  judge, — not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
onus  of  proof  is  imposed.  Pleasants  v.  Fant,  22  Wall.  120; 
Improvement  Co.  v.  Munson,  14  id.  448  ;  Parks  v.  Ross,  11 
How.  362;  Bowditch  v.  Boston,  101  U.  S.  318;  Ryder  v. 
Womhwell,  Law  Eep.  4  Ex.  32  ;  Gihlin  v.  McMullin,  Law  Eep. 
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2  P.  C.  335 ;  Jewell  v.  Pan,  16  C.  B.  616 ;  Toomeij  v.  Railway 
Co.  3  C.  B.  (N.  S.)  146. 

This  doctrine  has  been  affirmed  in  the  strongest  manner 
by  this  court  in  the  case  of  Phillips  v.  Dickerson,  85  111.  11, 
in  which  the  court  quote  approvingly  the  case  of  Reed  v. 
Derfed,  8  Allen,  524,  as  follows  :  "Where  the  whole  evidence 
introduced  by  the  plaintiff,  if  believed  by  the  jury,  is  so  in- 
sufficient to  support  a  verdict  that  the  court  would  not  per- 
mit one  to  stand,  it  is  the  duty  of  the  court  to  instruct  the 
jury,  as  a  matter  of  law,  that  there  is  not  sufficient  evidence 
to  warrant  a  verdict  for  the  plaintiff."  See,  also,  Gartside 
V.  Outleij,  58  111.  217 ;  Martin  v.  Chambers,  84  id.  579 ;  Pole- 
man  V.  Johnson,  id.  270 ;  Railroad  Co.  v.  Goodman,  62  Pa. 
329;  Bachelder  v.  Hengan,  18  Maine,  32;  Tourtelott  v.  Rose- 
brook,  11  Mete.  460;  Losee  v.  Buchanan,  51  N.  Y.  476; 
McCully  Y.  Clarke,  40  Pa.  399;  Chicago  v.  Major,  18  111. 
349;  Hammock  v.  White  11  C.  B.  (N.  S.)  588;  Holmes  y. 
Mather,  L.  E.  10  Ex.  261 ;  Ellis  v.  Raihvay  Co.  L.  E.  9  C.  P. 
551 ;  Burdon  v.  Railroad  Co.  4  Har.  (Del.)  252. 

Upon  the  principal  question,  as  to  the  liability  of  the  de- 
fendant, the  rule  is :  If  a  servant,  knowing  the  hazards  of 
his  employment,  as  the  business  is  conducted,  is  injured  while 
engaged  therein,  he  can  not  maintain  an  action  against  the 
master  merely  on  the  ground  that  there  was  a  safer  mode 
for  conducting  the  business,  the  adoption  of  which  would 
have  prevented  the  injury.  Naylor  v.  Chicago  and  North- 
ivestern  Ry.  Co.  53  Wis.  661 ;  Ladd  v.  Railroad  Co.  119  Mass. 
412;  Clark  v.  Railroad  Co.  (Minn.)  2  Am.  and  Eng.  Ey.  Cas. 
240,  and  cases  cited;  Sullivan  v.  India  Manf.  Co.  113  Mass. 
396;  Stroblendorf  v.  Rosenthal,  30  Wis.  674;  Morey  v.  Lower 
Vein  Coal  Co.  55  Iowa,  671 ;  Way  v.  Illinois  Central  R.  R. 
Co.  40  id.  341 ;  Middowney  v.  Illinois  Centred  R.  R.  Co.  39 
id.  615;  Kroy  v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
32  id.  357 ;  Greenleaf  v.  Illinois  Central  R.  R.  Co.  29  id. 
14 ;  Pennsylvania  Co.  v.  Lynch,  90  111.  334 ;  Priestly  v.  Fow- 
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ler,  3  M.  &  W.  1 ;  Assop  v.  Yates,  2  H.  &.  N.  768 ;  Gibson  v. 
Erie  By.  Co.  63  N.  Y.  453 ;  Lanning  v.  New  York  Central 
B.  B.  Co.  49  id.  453 ;  Camp  Point  Manf.  Co.  v.  Ballou,  Admr. 
71  111.  418,  and  cases  cited;  Clark  y.  Chicago,  Buiiington  and 
Qiiincy  B.  B.  Co.  92  id.  43 ;  Bailroad  Co.  v.  Britz,  72  id.  261, 
and  cases  cited ;  Michigan  Central  B.  B.  Co.  v.  Austin,  4  Mich. 
247., 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  suit  was  brought  to  recover  damages  for  the  death  of 
Edward  C.  Simmons,  who  was  a  laborer  in  the  employ  of  the 
Chicago  and  Tomah  Eailroad  Company,  and  was  engaged,  at 
the  time  of  being  killed,  with  others,  in  removing  a  bluff  or 
hill  in  the  city  of  Galena,  for  the  purpose  of  preparing  the 
foundation  for  a  round-house,  and  for  laying  a  side-track. 
There  had  been  a  former  trial,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  which  judgment,  on  appeal 
to  the  Appellate  Court  for  the  Second  District,  was  reversed. 
At  a  second  trial  before  a  jury,  upon  the  close  of  the  plain- 
tiff's evidence,  the  court,  on  motion  of  the  defendant,  with- 
drew the  plaintiff's  evidence  from  the  jury,  and  directed  them 
to  find  for  the  defendant.  The  jury  so  found,  and  judgment 
was  entered  in  favor  of  the  defendant,  which,  on  appeal  to 
the  Appellate  Court,  was  affirmed,  and  plaintiff  appealed  to 
this  court. 

The  declaration  alleged  as  ground  of  action,  in  the  first 
count,  neglect  of  the  alleged  duty  on  the  part  of  defendant  to 
direct  and  cause  the  work  about  which  the  deceased  was  em- 
ployed, to  be  done  in  a  prudent  and  safe  manner,  and  so  as 
not  to  endanger  the  lives  of  the  employes  engaged  in  the 
doing  of  the  work,  by  reason  whereof  a  large  mass  of  earth, 
forming  part  of  a  hill  which  was  being  dug  down  under  de- 
fendant's direction,  became  detached,  and  fell  upon  and  killed 
the  decedent.     The  second  count  alleges  negligence  in  the 
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employment  of  competent  persons  to  superintend  and  over- 
see the  doing  of  the  work. 

The  evidence  showed  the  following  facts :  The  deceased 
was  twenty-eight  years  of  age,  an  old  miner  in  that  neigh- 
borhood, accustomed  to  work  in  that  kind  of  earth.  The  rail- 
road company  was  engaged  in  excavating  a  hill  to  build  a 
round-house.  From  thirty  to  fifty  men  were  engaged  in  the 
work.  They  were  in  two  gangs,  of  which  Decker  and  Briggs 
were  the  respective  foremen.  The  full  length  of  the  bank 
was  between  two  hundred  and  three  hundred  feet.  The  bank 
was  sixteen  or  twenty  feet  high  at  the  west  end,  where  the 
accident  occurred.  It  was  nearly  perpendicular,  and  com- 
posed of  clay,  commonly  called  "joint  clay."  The^  manner 
of  doing  the  work  was  undermining  the  bank  by  digging  under 
from  two  to  three  feet,  and  prying  the  bank  off  from  the  top 
by  bars.  That  was  not  the  proper  and  safe  way  to  take  down 
the  bank.  It  should  have  been  taken  down  from  the  top,  or 
pillars  should  have  been  left  to  support  the  bank.  Briggs 
and  Decker  were  the  men  put  in  charge  by  the  superintend- 
ent of  the  railroad,  and  directing  how  the  work  should  be 
done.  Each  foreman  had  control  of  his  own  men,  and  for 
disobedience  of  orders  could  discharge  them.  When  one  fore- 
man was  absent,  the  other  directed  both  gangs.  Deceased  was 
in  Briggs'  gang.  Briggs,  on  the  morning  of  the  accident, 
went  somewhere  else,  and  left  his  men  with  Decker,  and  say- 
ing to  them :  "Boys,  look  out  for  yourselves  to-day.  I  am 
going  to  work  off  here.  Don't  get  covered  up."  The  super- 
intendent of  the  road  was  at  the  bank  two  days  before  the 
accident,  and  he  told  the  men  that  the  way  they  were  doing 
the  work  was  dangerous ;  that  somebody  would  get  hurt ; 
that  they  must  not  cave  it  off  that  way,  and  that  they  must 
not  dig  under  that  far.  In  the  forenoon  of  the  accident 
several  of  the  men  there  were  speaking  of  the  bank  getting 
dangerous.  The  deceased  himself  said  he  believed  the  bank 
was  getting  dangerous.     One  man  left  the  place  on  account 
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of  it,  and  another  on  the  same  account  avoided  going  there, 
and  went  to  work  somewhere  else.  The  deceased  was  at  work 
at  the  west  end  of  the  bank,  shoveling  out  dirt  from  under 
the  bank.  The  bank  ran  out  to  a  point  at  the  east  end. 
The  deceased  was  not  directed  to  work  at  that  particular 
spot  where  he  was  working — he  chose  it  himself,  and  might 
have  worked  at  any  other  place  on  the  bank.  The  bank  fell 
in  the  forenoon  of  November  24,  1880,  some  twenty  or  twenty- 
five  feet  of  it,  lengthwise,  killing  the  deceased. 

There  may  be  decisions  to  be  found  which  hold  that  if 
there  is  any  evidence — even  a  scintilla — tending  to  support 
the  plaintiff's  case,  it  must  be  submitted  to  the  jury.  But 
we  think  the  more  reasonable  rule,  which  has  now  come  to 
be  established  by  the  better  authority,  is,  that  when  the  evi- 
dence given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff,  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  submit  the  case 
to  the  jury,  but  may  direct  a  verdict  for  the  defendant. 
Pleascutts  v.  Faut,  22  Wall.  120  ;  Randall  v.  Baltimore  and 
Ohio  R.  R.  Co.  109  U.  S.  478 ;  Metropolitan  Rij.  Co.  v.  Jack- 
son, 3  App.  Cas.  193;  Reed  v.  Inhabitants  of  Deerjield,  8 
Allen,  524;  Skellenger  v.  Chicago  and  Northivestern  Rij.  Co. 
61  Iowa,  714;  Martin  v.  Chambers,  84  111.  579;  Phillips  v. 
Dicker  son,  85  id.  11.  In  the  recent  case  of  Frazer  v.  Howe, 
106  111.  573,  this  court  recognized  the  rule  to  be :  "If  there 
is  no  evidence  before  the  jury  on  a  material  issue  in  favor  of 
a  party  holding  the  affirmative  of  that  issue,  on  which  the 
jury  could,  in  the  eye  of  the  law,  reasonably  find  in  his  favor, 
the  court  may  exclude  the  evidence,  or  direct  the  jury  to  find 
against  the  party  so  holding  the  affirmative. " 

There  was  no  evidence  whatever  tending  to  support  the 
second  count  of  the  declaration. 

The  alleged  ground  of  action  in  the  first  count  is  negligence 
of  the  defendant  in  not  having  the  work  done  in  a  safe  man- 
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ner.  The  evidence  shows  there  was  a  more  proper  way  of 
doing  the  work,  and  one  which  would  have  been  safe.  But 
the  liability  of  the  defendant  does  not  thence  result.  In 
Pennsijlvania  Co.  v.  Lynch,  90  111.  334,  this  court  said,  that 
while  there  is  an  implied  contract  between  employer  and 
employe  that  the  former  shall  provide  suitable  means,  appli- 
ances and  instrumentalities  with  which  to  perform  the  labors 
required  of  the  latter,  and  also  that  the  latter  shall  be  ad- 
vised by  the  former  of  all  the  dangers  incident  to  the  service 
of  which  the  latter  is  not  cognizant,  "yet  the  failure  of  the 
employer  in  this  regard  furnishes  no  excuse  for  the  conduct 
of  an  employe  who  voluntarily  incurs  a  known  danger.  He 
must  himself  use  due  care  and  caution  to  avoid  injury.  If  he 
has  full  knowledge  of  all  the  perils  of  a  particular  service,  he 
may  decline  to  engage  in  it,  or  require  that  it  shall  first  be 
made  safe ;  but  if  he  does  thus  enter  it  he  assumes  the  risk, 
and  must  bear  the  consequences."  And  in  St.  Louis  and 
Southeastern  Ry.  Co.  v.  Britz,  72  111.  261,  there  was  approval 
of  the  rule  laid  down  in  Wharton  on  Negligence,  sec.  214, 
that  "when  an  emj^loye,  after  having  the  opportunity  of  be- 
coming acquainted  with  the  risks  of  his  situation,  accepts 
them,  he  can  not  complain  if  he  is  subsequently  injured  by 
such  exposure."  To  the  same  effect  are  Clark  v.  Chicago, 
Burlington  and  Quincy  B.  B.  Co.  92  id.  43,  and  Camp  Point 
Manf.  Co.  v.  Ballou,  71  id.  418. 

If  a  servant,  knowing  the  hazards  of  his  employment,  as  the 
business  is  conducted,  is  injured  while  engaged  therein,  he 
can  not  maintain  an  action  against  the  master  for  the  injury 
merely  on  the  ground  that  there  was  a  safer  mode  in  which 
the  business  might  have  been  conducted,  the  adoption  of 
which  would  have  prevented  the  injury.  Many  cases  affirm- 
ing this  principle  are  cited  in  the  brief  of  counsel  for  defend- 
ant. It  was  expressly  laid  down  in  Naylor  v.  Chicago  and 
Northwestern  By.  Co.  53  Wis.  661, — a  parallel  case  with  this 
in  its  facts,  of  an  injury  from  the  fall  of  a  bank  of  earth 


348  Simmons  v.  Chicago  &  Tomah  E.  E.  Co.  [May 

Opinion  of  the  Court. 

under  which  plaintiff  was  excavating.  In  Morey  v.  Lower 
Vein  Coal  Co.  55  Iowa,  671,  (a  case  of  injury  to  a  miner  by 
the  falling  of  the  roof  of  the  mine,)  it  was  laid  down :  "The 
true  rule  is,  that  if  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  of  the  unsafe  condition  of 
the  roof  of  the  mine,  and  he  continued  to  work  in  a  danger- 
ous place  without  protest  or  complaint,  and  without  being 
induced  to  believe  that  a  change  would  be  made,  he  assumed 
the  risk,  and  can  not  recover."  In  Hughes  v.  Winona  and 
St.  Peter  E.  R.  Co.  27  Minn.  137,  the  Supreme  Court  of  Min- 
nesota sanctioned  the  rule  that  "if  a  man  engage  in  a  service, 
and  continues  in  a  service,  with  a  full  knowledge  of  the  man- 
ner in  which  his  employer  conducts  his  business,  and  without 
objection,  he  is  deemed  in  law  to  have  assumed  and  taken 
upon  himself  all  the  risks  naturally  incident  to  conducting 
business  in  that  way,  even  although  it  be  unsafe."  In  the 
present  case  the  danger  was  as  apparent  to  the  deceased  as 
to  any  one.  The  condition  of  the  bank  was  as  open  to  his 
observation  as  to  that  of  the  foreman.  He  had  been  warned 
of  the  danger,  and  he  expressed  his  own  belief  of  the  danger. 
He  might  have  left  the  particular  place  where  he  was,  as  did 
one  other  of  his  fellow  laborers  on  account  of  the  danger,  or 
have  avoided  going  to  that  place,  as  did  another  one  for  that 
same  reason. 

Eespecting  knowledge,  the  court,  in  Naylor  v.  Chicago 
and  Northwestern  By.  Co.,  above  cited,  in  commenting  upon 
the  evidence  there,  remarked,  with  entire  pertinency  to  the 
present  case:  "The  plaintiff*  is,  presumably,  a  man  of  ordi- 
nary intelligence.  He  was  cognizant  of  the  practical  effects 
of  the  law  of  gravitation,  and  knew  that  when  a  bank  of  earth 
is  undermined  by  removing  its  foundation,  it  is  liable  to  fall. 
Such  knowledge  i^  not  confined  to  experts.  No  one  knew 
better  than  himself  the  extent  to  which  the  bank  had  been 
undermined,  or  could  better  judge  of  the  peril,"  and  holding 
that  being  fully  informed  of  the  peril,  the  plaintiff  had  no 
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cause  of  action.     Fully  seeing  the  danger  here,  the  deceased 

voluntarily  exposed  himself  to  it,  and  he  must  be  held  to 

have  assumed  all  the  risk  of  working  where  he  did,   and 

plaintiff  must  bear  the  consequences. 

Under  the  evidence  in  this  case  there  was  no  cause  of 

action,  and  the  court  ruled  properly.     The  judgment  must 

be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  rea- 
soning or  conclusion  in  this  case.  I  regard  the  opinion  as 
in  direct  conflict  with  many  previous  decisions  of  this  court, 
and  virtually  deprives  parties  of  trial  by  jury,  and  substitutes 
the  court  for  a  jury.     1  therefore  dissent  toto  coelo. 

Mr.  Justice  Scott,  also  dissenting. 

Mr.  Justice  Dickey  :  I  think  it  a  question  of  law  whether 
there  is  any  evidence  tending  to  prove  a  given  allegation,  and 
that  it  is  a  question  of  fact  whether  a  given  amount  of  evi- 
dence is  reasonably  sufficient  to  sustain  such  allegation.  The 
former  is  a  question  for  the  court,  the  latter  a  question  for 
the  jury,  subject  to  revision  by  the  court  on  a  motion  for  a 
new  trial.  I  therefore  can  not  concur  in  the  proposition  that 
though  there  may  be  some  evidence  tending  to  prove  every 
essential  allegation  of  a  plaintiff,  the  court  may  properly 
take  the  case  from  the  jury  and  direct  a  finding  for  defend- 
ant, merely  because,  in  the  judgment  of  the  court,  the  evi- 
dence in  support  of  some  material  allegation  is  not  reasonably 
sufficient  in  force  to  sustain  a  verdict  for  plaintiff. 
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William  H.  Ehawn  et  al, 

V. 

Thomas  A.  Pearce  et  al. 

Filed  at  Ottawa  May  19, 1884. 

1.  Conflict  of  laws — insolvency  laus  of  another  State.  The  courts 
of  this  State  will  not  enforce  the  insolvent  laws  of  another  State  by  giving 
effect  to  a  statutory  assignment  of  the  effects  of  a  debtor  residing  in  such 
other  State,  even  as  against  an  attaching  creditor  of  the  same  State  of  the 
debtor. 

2.  Neither  the  law  of  another  State  or  country,  nor  the  adjudication  of 
the  courts  thereof,  by  which  trustees  are  appointed  to  take  the  property  and 
effects  of  an  insolvent  debtor  and  distribute  the  proceeds,  can  have  any  extra- 
territorial effect.  Thej'^  are  strictly  local,  and  affect  nothing  more  than  they 
can  reach.  An  assignment  in  invitum,  by  virtue  of  or  under  a  foreign  law, 
does  not  operate  upon  a  debt  or  right  of  action  as  against  a  person  in  this 
State  or  suing  here. 

3.  Same — assignment  under  Insolvent  Debtor's  act — how  far  subject  to 
equities.  Assignees  or  trustees  of  an  insolvent  debtor  appointed  by  the 
courts  under  the  provisions  of  a  statute,  take  under  the  assignment,  subject 
to  every  equity  belonging  to  foreign  creditors,  and  subject  to  the  remedies 
provided  by  the  laws  of  the  foreign  country  where  the  debt  is  due. 

4.  Under  a  domestic  attachment  in  a  court  in  the  State  of  Pennsylvania, 
trustees  of  the  estate  of  the  debtor  were  appointed  by  such  court  in  accord- 
ance with  a  statute  of  that  State,  which  statute  vested  them  with  all  the  estate 
of  the  debtor,  including  all  debts  and  things  in  action  from  the  date  of  such 
attachment.  Creditors  of  such  debtor,  residents  of  the  State  of  Pennsylvania, 
brought  an  action  by  attachment  against  him  in  this  State,  and  garnisheed 
persons  residents  of  this  State,  who  were  indebted  to  such  non-resident 
debtor;  and  thereupon  the  trustees  appointed  in  the  State  of  Pennsylvania 
sought  to  defeat  the  attachment  here  by  interpleading  and  claiming  the  debts 
garnisheed,  by  virtue  of  their  appointment  and  the  laws  of  that  State:  Held, 
that  such  trustees  took  subject  to  the  remedies  provided  by  the  laws  of  this 
State,  where  the  fund  had  its  existence,  and  that  the  creditors  suing  here 
obtained  the  right  to  have  such  fund  applied  on  their  judgment. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 
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Mr.  Melville  W.  Fuller,  for  the  a]Dpellants : 

The  comity  of  this  State  will  permit  an  assignment  in 
insolvency  in  another  State,  in  pursuance  of  the  laws  of  such 
other  State,  to  have  full  effect  upon  the  property  of  the  in- 
solvent, here,  at  the  time  of  the  assignment,  except  so  far  as 
it  may  conflict  with  the  rights  of  our  own  citizens,  or  be  in- 
consistent with  the  positive  laws  or  public  policy  of  Illinois. 
Story  on  Conflict  of  Laws,  sees.  420,  929,  938 ;  Bank  v.  Erie, 
13  Pet.  589;  Eorer  on  Inter-State  Law,  138,  139;  Thurston 
v.  Rosenfeld,  42  Mo.  474;  Bethel  v.  Bethel,  54  Ind.  428; 
DeWolf  V.  Johnson,  10  Wheat.  368. 

The  situs  of  a  debt  is  the  residence  of  the  creditor, — not  of 
the  debtor.  Wharton  on  Conflict  of  Laws,  sec.  363  ;  Guillander 
Y.Howell,  35  N.  Y.  657;  Greene  v.  VanBuskirk,  7  Wall.  151; 
Goodwin  v.  Holbrook,  4  Wend.  379  ;  Kirtland  v.  Hotchklss,  100 
U.  S.  491 ;  Taylor  Y.  Life  Association,  13  Fed.  Kep.  496  ;  Wil- 
kins  V.  Ellett,  9  Wall.  740 ;   Goodlet  v.  Anderson,  7  Lea,  286. 

To  sustain  the  proposition  that  an  attaching  creditor  is 
precluded  from  contesting  the  validity  of  an  assignment 
good  by  the  law  of  the  State  of  the  domicile  of  such  creditor, 
which  is  at  the  same  time  the  domicile  of  the  debtor,  Mr. 
Wharton  cites :  Hall  v.  Boardman,  14  N.  H.  38 ;  Hoag  v. 
Hunt,  21  id.  106  ;  Smith  v.  Brown,  43  id.  44 ;  Dunlap  v. 
Rogers,  47  id.  287;  Kidder  v.  Tufts,  48  id.  125;  Whipple 
V.  Thayer,  16  Pick.  25;  Richardson  v.  Forepaugh,  7  Gray, 
546;  May  v.  Wannemacher,  111  Mass.  202;  Atwood  v.  Insur- 
ance Co.  14  Conn.  555 ;  Plestero  v.  Abraham,  1  Paige,  236 ; 
Ahraliam  v.  Plestero,  3  Wend.  540  ;  Moore  v.  Bonnell,  2  Vroom, 
(N.  J.)  90 ;  Richardson  v.  Leavitt,  1  La.  Ann.  430 ;  Einer  v. 
Deynoodt,  39  Mo.  69;  Thurston  v.  Rosenfeld,  42  id.  474; 
Warren  v.  Van  Buskirk,  35  N.  Y.  658;  Ward  v.  Morrison,  25 
Yt.  593. 

The  interest  of  the  equitable  owner  of  a  judgment  can  not 
be  defeated  by  attachment  against  the  nominal  plaintiJff  and 
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garnishment  of  the  judgment  debtor.  Hodson  v.  McConnel, 
12  111.  170. 

The  general  rule  is,  that  an  equitable  assignment  will  pre- 
vail when  the  creditor  has  notice  before  suit.  Drake  on 
Attachments,  sec.  527. 

A  creditor  resident  in  the  place  in  which  an  assignment  is 
made  is  not  permitted  to  assail  it  in  a  foreign  jurisdiction. 
Moore  v.  Boiinell,  31  N.  J.  L.  97;  Einers  v.  Best,  32  Mo.  240; 
llichardson  v.  Forepaugh,  7  Gray,  546;  Bmiock  v.  Taylor,  16 
Pick.  335;  Smith  v.  Brown,  43  N.  H.  44. 

Insolvent  and  bankrupt  laws  will  be  enforced  in  foreign 
jurisdictions  as  against  creditors  who  reside  in  the  State 
where  the  insolvent  or  bankrupt  proceedings  are  had.  Einers 
V.  Best,  32  Mo.  240;  Milne  v.  Martin,  6  Binn.  653;  Mullikin 
V.  Auginbaugh,  1  Pa.  117;  Lowery  v.  Hall,  2  W.  &  S.  130; 
Whipple  V.  Thayer,  16  Pick.  25;  Iloyt  v.  Thompson^  1  Seld. 
339. 

Mr.  S.  S.  Gregory,  for  the  appellees: 

The  situs  of  the  debt  garnisheed  was  in  this  State,  and  as 
the  laws  of  one  State  have  no  force  outside  the  limits  of  the 
State  where  enacted,  it  is  plain  that  the  statutes  of  Pennsyl- 
vania could  not  operate  in  this  State  to  vest  in  appellants 
title  to  the  fund  in  controversy.  Booth  v.  Clark,  17  How. 
322 ;  Willetts  v.  Waite,  25  N.  Y.  577 ;  Hoyt  v.  Thompson,  5  id. 
320;  Osgood  N.  Magiiire,  64  id.  524;  Warren  y.  Union  Nat. 
Bank,  7  Phila.  166;  Burrill  on  Assignments,  sec.  303;  City 
Ins.  Co.  V.  Commercial  Bank,  68  111.  348 ;  Story  on  Conflict 
of  Laws,  413  ;  Qidncy  Railroad  Bridge  Co.  v.  Adams  County,  88 
111.  615;  Gardner  et  al.  v.  Commercial  Nat.  Bank,  95  id.  298. 

Non-resident  creditors,  or  creditors  resident  of  the  State 
of  the  debtor,  may  enforce  the  collection  of  their  demands  by 
attachment  of  the  debtor's  effects  in  this  State,  notwithstand- 
ing an  assignment  of  the  debtor's  effects  by  virtue  of  a  stat- 
ute of  his  State.     Such  creditors  are  protected  the  same  as 
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resident  creditors.  Paine  v.  Lester,  44  Conn.  196;  Upton  v. 
Huhhard,  28  id.  275 ;  Kidde7'  v.  Tufts,  48  N.  H.  121 ;  Abraham 
V.  Plestero,  3  Wend.  538 ;  Johnson  et  al.  v.  Hunt,  23  id.  87 ; 
Taylor  v.  Geary,  Kirby,  313 ;  Wallace  v.  Patterson^  2  Har.  & 
McH.  463 ;  Hlhernia  Nat.  Bank  v.  Lacombe  et  al.  84  N.  Y. 
367;  Harrison  v.  Sterry,  5  Cranch,  289;  Greene  v.  Van  Bus- 
kirk,  7  Wall.  139. 

Assignees  in  bankruptcy,  or  in  insolvency,  are  in  the  same 
situation  as  the  bankrupt  himself  in  regard  to  foreign  debts. 
They  take  subject  to  every  equity  belonging  to  foreign  cred- 
itors, and  subject  to  the  remedies  provided  by  the  laws  of  the 
foreign  country  where  the  debt  is  due.  Story  on  Conflict  of 
Laws,  sec.  412. 

The  right  of  a  foreign  creditor  to  sue  in  a  State  court  the 
same  as  a  resident  creditor,  is  secured  by  the  Federal  consti- 
tution. Darris  v.  Pierce,  7  Minn.  13 ;  Corfield  v.  Coryell, 
4  Washb.  380;  McFarlandY.  Butler,  8  Minn.  116;  Jackson 
V.  Butler,  id.  117;  Kincaid  v.  Francis,  Cooke,  49;  Lemmon  v. 
People,  20  N.  Y.  607;  Ward  v.  Maryland,  12  Wall.  418; 
Williams  v.  Bruffy,  96  U .  S.  176 ;  Dacat  v.  Chicago,  48  111. 
172 ;  Fellows  v.  Lewis,  65  Ala.  343. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  by  attachment,  brought 
by  appellees,  against  John  Landenberger,  a  resident  of  Penn- 
sylvania. The  writ  w^as  issued  on  the  17th  day  of  January, 
1883,  and  served  on  John  V.  Farwell  &  Co.,  of  Chicago,  as 
garnishees,  on  the  day  following.  The  garnishees  answered, 
showing  an  indebtedness  from  them  to  Landenberger  of 
$4259.91.  On  the  13th  of  February  judgment  was  ren- 
dered against  Landenberger,  and  in  his  favor  for  the  use  of 
appellees,  against  the  Farwells,  for  the  sum  admitted  due  by 
the  answer.  At  a  subsequent  day  the  judgment,  on  motion 
of  appellants,  was  vacated,  and  on  the  23d  day  of  February 
23—110  III. 
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they  filed  an  interpleader,  in  which  they  alleged  that  plaintiffs 
herein,  Thomas  A.  Pearce  and  Martin  Landenberger,  have  for 
many  years  last  past  been,  and  were  at  the  time  of  the  issu- 
ing of  the  writ  of  attachment  in  this  case,  and  still  are, 
citizens  and  residents  of  the  State  of  Pennsylvania,  of  which 
State  said  John  Landenberger,  the  principal  defendant  herein, 
was  at  said  time  when  said  writ  of  attachment  was  issued, 
and  prior  thereto,  also  a  citizen ;  that  on  the  4th  day  of  Jan- 
uary, A.  D.  1883,  a  certain  writ  of  domestic  attachment  was 
sued  out  of  the  Court  of  Common  Pleas  No.  1,  for  the  county 
of  Philadelphia,  and  State  of  Pennsylvania,  by  the  National 
Bank  of  the  Kepublic,  a  corporation  organized  under  the  laws 
of  Congress  in  that  behalf,  and  located  in  the  city  of  Phila- 
delphia, in  the  State  of  Pennsylvania  aforesaid,  against  the 
said  John  Landenberger,  defendant,  (who  is  the  same  John 
Landenberger  who  is  defendant  herein,)  and  Martin  Landen- 
berger, Jr.,  Charles  H.  Landenberger,  William  H.  Carpenter 
and  Thomas  A.  Pearce,  garnishees,  (which  said  Martin  Lan- 
denberger, Jr.,  and  Thomas  A.  Pearce,  are  plaintiffs  herein,) 
which  said  writ  of  attachment  was  duly  executed  January 
6,  1883;  that  thereupon  such  proceedings  were  had  that  on 
the  29th  day  of  January,  1883,  William  H.  Khawn,  Daniel 
B.  Cummins  and  David  Faust  were,  by  the  order  and  judg- 
ment of  said  court,  duly  in  accordance  with  the  statutes  of 
Pennsylvania  in  that  behalf,  appointed  trustees  of  the  estate 
of  said  John  Landenberger,  under  the  writ  of  domestic  attach- 
ment issued  in  the  above  case,  and  for  the  benefit  of  said 
John  Landenberger's  creditors,  and  duly  qualified  as  such 
on  the  30th  day  of  January,  1883,  who  thereupon  became 
vested  with  all  the  estate  of  said  John  Landenberger  at  the 
time  of  the  issuing  of  said  writ  of  domestic  attachment, 
to-wit,  on  the  4th  day  of  January,  A.  D.  1883,  according  to 
the  laws  of  the  State  of  Pennsylvania,  including  all  debts  and 
things  in  action  due  or  belonging  to  said  John  Landenberger 
at  the  date  of  said  attachment  or  afterward,  with  capacity  to 
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sue  therefor  in  their  own  names.  To  the  interpleader  appel- 
lees interposed  a  general  demurrer,  which  the  court  sustained, 
and  rendered  a  judgment  in  their  favor  against  the  garnishees. 
From  this  judgment  the  interpleaders  appealed  to  the  Appel- 
late Court,  where  the  judgment  of  the  Superior  Court  was 
affirmed,  and  the  trustees,  the  interpleaders,  hring  the  record 
here  hy  appeal. 

There  is  no  controversy  on  this  record  in  regard  to  the 
facts,  and  all  matters  of  form  are  waived  by  stipulation. 
The  record,  therefore,  presents  nothing  but  a  pure  question 
of  law  for  our  decision. 

The  Pennsylvania  statute,  relied  upon  by  the  appellants, 
was  made  a  part  of  the  interpleader  by  stipulation,  and  where 
an  attachment  has  been  issued,  as  was  done  in  Philadelphia 
against  Landenberger,  as  set  out  in  the  interpleader,  section 
17  of  the  statute  provides :  "On  the  return  of  the  writ  the 
court  shall  appoint  three  honest,  discreet  men,  not  being 
creditors  of  the  defendant,  to  be  trustees  of  the  defendant." 
Section  23  declares  :  "The  trustees  aforesaid  shall  be  deemed 
to  be  vested  with  all  the  estate  of  the  debtor  at  the  time  of 
issuing  the  said  attachment,  subject  to  all  liens  existing  at 
that  time ;  and  it  shall  be  their  duty  to  take  into  their  pos- 
session all  the  said  estate,  whether  attached  as  aforesaid,  or 
afterwards  discovered  by  them,  and  all  books,  vouchers  and 
papers  relating  to  the  same ;  and  they  shall  be  capable  of 
suing  for  and  recovering  in  their  own  names  all  the  said 
estate,  and  all  debts  and  things  in  action  due  or  belonging 
to  such  debtor  at  the  date  of  the  attachment,  or  at  any  time 
thereafter."  Appellants  having  been  appointed  trustees  un- 
der this  statute,  can  they,  as  such,  hold  the  property  in  ques- 
tion as  against  appellees,  who  are  residents  of  the  State  of 
Pennsylvania,  but  who  have  brought  their  action  in  the  courts 
of  this  State  and  garnisheed  the  fund  ? 

It  is  not  claimed  that  Landenberger  made  a  voluntary 
assignment,  and  that  the  debt  due  from  Farwell  &  Co.  was 
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in  that  manner  transferred  to  appellants,  but  they  predicate 
their  rights  upon  the  statute  of  Pennsylvania,  in  connection 
with  the  order  of  the  court  in  that  State  appointing  them 
trustees.  On  the  other  hand,  appellees  claim  as  attaching 
creditors  under  and  by  virtue  of  the  laws  of  this  State.  It 
is  not  denied  in  the  argument  that  if  appellees  were  residents 
of  the  State  of  Illinois  they  might  hold  the  fund  garnisheed 
as  against  the  claim  of  appellants ;  but  being  residents  of 
the  State  of  Pennsylvania,  which  is  also  the  residence  of  the 
debtor  and  appellants,  the  laws  of  that  State  must  control 
the  rights  of  the  parties.  We  have  been  favored  with  able 
arguments  in  this  case,  in  which  many  authorities  have  been 
cited  and  reviewed,  but  we  have  not  the  time,  and  it  would 
extend  this  opinion  to  an  unnecessary  length,  to  cite  and  com- 
ment upon  all  the  cases  referred  to  in  the  argument.  We 
shall  therefore  content  ourselves  with  a  reference  to  a  few  of 
the  cases  which,  in  our  judgment,  settle  the  law  involved  in 
the  case. 

If  appellees  had  commenced  their  action  in  the  courts  of 
the  State  of  Pennsylvania,  there  is  no  doubt  but  the  proceed- 
ings set  out  in  the  interpleader  would  have  been  a  complete 
bar  to  the  action,  and  they  would  have  been  concluded  by 
the  laws  of  that  State ;  but  can  the  law  of  Pennsylvania,  or 
the  adjudication  in  that  State  under  the  law  by  which  appel- 
lants were  appointed  trustees,  have  any  operation  here, — in 
other  words,  can  the  laws  of  Pennsylvania  be  extended  beyond 
the  limits  of  that  State  into  the  State  of  Illinois  and  control 
an  action  in  the  courts  of  this  State  brought  by  citizens  of 
the  former  State? 

A  question  similar  in  principle  arose,  at  an  early  day,  in 
New  York,  in  Abraham  v.  Plestero,  3  Wend.  538,  where  a  bank- 
rupt had  absconded  from  England,  bringing  certain  property 
with  him  to  New  York,  which  was  there  attached  by  creditors 
resident  of  England,  and  the  assignee,  under  a  foreign  com- 
mission of  bankruptcy,  sought  the  aid  of  our  courts  to  enforce 
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his  claims  to  the  property.  The  right  of  the  assignee  to  hold 
the  property  was  denied.  In  the  decision  of  the  case  Senator 
Oliver  said:  "The  question  here  is,  whether  the  comity  of 
nations, — or,  in  other  words,  the  enlightened  and  liberal 
principles  of  jurisprudence, — require  that  we  shall  enforce 
the  Bankrupt  law  of  a  foreign  nation  by  giving  effect  to  a 
statutory  assignment.  *  *  *  Q^  the  whole,  I  subscribe 
to  the  opinion  of  Ch.  J.  Marshall,  in  5  Cranch,  289,  that  the 
Bankrupt  law  of  a  foreign  country  is  incapable  of  operating 
a  legal  transfer  of  property  in  the  United  States.  *  *  * 
The  obligation  of  a  contract  is  universal,  and  may  be  enforced 
wherever  the  contracting  party  may  be  found.  Not  so  a 
municipal  law,  which  no  country  other  than  that  which  en- 
acted it  is  bound  to  enforce."  Senator  Stebbins  said:  "It 
has  been  determined  by  the  Supreme  Court  of  the  United 
States,  and  by  the  State  courts  of  Connecticut,  Massachu- 
setts, Pennsylvania,  Maryland,  and  both  the  Carolinas,  that 
an  assignment  under  the  Bankrupt  law  of  England  does  not 
operate  as  a  legal  transfer  of  the  personal  property  and  choses 
in  action  of  the  bankrupt,  in  this  country."  It  will  not  be 
necessary  to  quote  further  from  the  opinion  of  the  court,  but 
upon  an  examination  of  the  case  it  will  be  found  that  the 
court  decided,  in  clear  and  direct  terms,  that  the  laws  of 
England  could  not  be  given  extra-territorial  effect. 

The  doctrine  of  Abraham  v.  Plestero  was  affirmed  in  John- 
son V.  Hunt,  23  Wend.  87,  in  an  elaborate  opinion  delivered 
by  Justice  Cowen.  Eeferring  to  the  Abraham  case,  it  is  said  : 
"The  current  of  the  decision,  as  I  understand  it,  is,  that  an 
assignment  in  invitum,  under  the  laws  of  one  State  or  nation, 
has  no  operation  in  another,  even  with  respect  to  its  own 
citizens." 

Hibernia  National  Bank  v.  Lacombe  et  al.  84  N.  Y.  367, 
(a  case  decided  in  the  Court  of  Appeals  in  1881,)  is  a  case  in 
its  facts  quite  similar  to  the  case  under  consideration.  The 
question  involved  a  contract  between  an  attaching  creditor 
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and  commissioners  in  insolvency,  all  residents  of  Louisiana, 
as  to  certain  funds  in  New  York,  and  the  court  decided  in 
favor  of  the  attaching  creditor.  In  the  decision  of  the  ques- 
tion it  is  said  :  "The  remaining  question  relates  to  the  claim 
made  by  Messrs.  Lacombe  and  others,  commissioners  ap- 
pointed by  the  court  in  Louisiana.  Neither  the  law  nor  the 
adjudication  under  which  they  were  appointed  can  have  any 
operation  here.  They  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach,  for  the  rule,  as  we  conceive,  is 
well  settled  that  an  assignment  by  virtue  of  or  under  a  foreign 
Islw,  does  not  operate  upon  a  debt  or  right  of  action  as  against 
a  person  in  this  State.  The  plaintiff,  as  we  have  seen, 
although  a  foreign  creditor,  is  rightfully  in  our  courts,  pur- 
suing a  remedy  given  by  our  statutes.  It  may  enforce  that 
remedy  to  the  same  extent,  and  in  the  same  manner,  and 
wdth  the  same  priority,  as  a  citizen.  Any  other  construc- 
tion would  make  the  permission  of  the  statute  a  form  without 
a  benefit, — a  formality,  and  not  matter  of  substance, — a  mere 
delusion.  Once  properly  in  court  and  accepted  as  a  suitor, 
neither  the  law,  nor  court  administering  the  law,  will  admit 
any  distinction  between  the  citizen  of  its  own  State  and  that 
of  another.  Before  the  law,  and  in  its  tribunals,  there  can 
be  no  preference  of  one  over  the  other.  (Citing  Abraham  v. 
Plestero,  and  Johnson  v.  Hunt,  above  commented  on,  and 
other  cases.)  The  plaintiff,  by  the  process  of  our  courts,  has 
acquired  a  right  of  which  no  principle  of  national  comity 
requires  us  to  deprive  it." 

In  the  case  cited  it  was  argued,  as  here,  that  the  assign- 
ment made  in  the  State  of  Louisiana  was  operative  and  bind- 
ing between  citizens  of  that  State  beyond  the  limits  of  the 
State,  but  the  court  rejected  that  view,  and  held  that  the 
attaching  creditors,  regardless  of  their  residence,  had  the  right 
to  enforce  the  collection  of  a  debt  in  the  State  of  New  York, 
upon  an  equal  footing  with  persons  resident  in  the  State  of 
New  York.     We  regard  this  as  the  correct  doctrine.     Under 
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our  laws  the  courts  of  this  State  are  open  alike  to  the  citi- 
zens of  every  State  for  the  enforcement  of  legal  rights,  and 
when  a  non-resident  invokes  the  aid  of  our  courts  to  enforce 
a  legal  right,  inter-State  comity  does  not  demand  that  our 
courts  should  give  the  laws  of  another  State  extra-territorial 
effect  here,  and  adopt  their  taws  in  the  administration  of 
justice.  (See,  also,  Paine  v.  Lester,  44  Conn.  196,  and  Kid- 
der V.  Tufts,  48  N.  H.  121.)  Indeed,  we  have  a  constitu- 
tional guaranty  "that  the  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  States, "  and  the  Supreme  Court  of  the  United  States, 
in  Greene  v.  VanBuskirk,  7  Wall.  139,  in  discussing  the  ques- 
tion of  comity,  said :  "But  the  right,  under  the  constitution 
of  the  United  States  and  the  laws  of  Congress,  which  Green 
invoked  to  his  aid,  is  not  at  all  affected  by  the  question  of 
citizenship.  We  can  not  see  why,  if  Illinois,  in  the  spirit  of 
enlightened  legislation,  concedes  to  the  citizens  of  other  States 
equal  privileges  with  her  own  in  her  foreign  attachment  laws, 
that  the  judgment  against  the  personal  estate,  located  in  her 
limits,  of  a  non-resident  debtor,  which  a  citizen  of  New  York 
lawfully  obtained  there,  should  have  a  different  effect  given 
to  it  under  the  provisions  of  the  constitution  and  the  law  of 
Congress,  because  the  debtor  against  whose  property  it  was 
recovered  happened  also  to  be  a  citizen  of  New  York." 

We  have  been  referred  to  cases  decided  in  Massachusetts, 
among  others  Burlock  v.  Taylor,  16  Pick.  335,  where  it  was 
held  that  an  assignment  of  personal  property  by  an  insolvent 
debtor,  in  New  York,  which  was  valid  under  the  laws  of  that 
State,  is  valid  against  a  subsequent  attachment  by  a  citizen 
of  New  York  of  property  in  Massachusetts  belonging  to  the 
debtor.  While  we  recognize  the  high  standing  and  ability  of 
the  court  where  these  decisions  were  made,  still  we  are  not 
inclined  to  follow  the  rule  there  adopted,  as  we  believe  the 
rule  established  in  New  York  and  other  States  to  be  the  bet- 
ter one,  and  one  more  likely  to  mete  out  justice  to  all  parties 
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in  such  cases.  It  will,  however,  be  observed  that  the  trans- 
fer relied  upon  in  Massachusetts  was  a  voluntary  one,  and 
not  one  by  operation  of  law  merely,  as  is  the  case  here ;  and 
there  are  cases,  as  is  Willetts  v.  Waits,  25  N.  Y.  577,  which 
hold  that  a  distinction  is  to  be  drawn, — that  where  a  trans- 
fer is  claimed  by  operation  of  law  merely,  it  is  only  operative 
where  such  law  prevails. 

We  have  also  been  referred  to  Einers  v.  Best,  32  Mo.  240, 
where  the  court  decided  that  where  the  plaintiffs  and  defend- 
ants were  citizens  of  Louisiana,  and  defendants  had  made  an 
assignment  of  their  property  in  accordance  with  the  laws  of 
that  State,  for  the  benefit  of  their  creditors,  and  an  assignee 
had  been  appointed  to  collect  and  distribute  the  assets  of  the 
insolvents,  one  of  the  creditors,  a  citizen  of  and  residing  in 
the  same  State,  could  not  obtain  a  preference  over  the  re- 
maining creditors  in  his  own  State  by  process  of  attachment 
against  the  property  and  assets  of  the  insolvent  in  this  State. 
But  while  the  decision  is  in  favor  of  the  view  of  appellants, 
at  the  same  time  the  court  quote,  with  approval,  from  Story 
on  Conflict  of  Laws,  411,  as  follows:  "There  is  a  marked 
distinction  between  a  voluntary  conveyance  of  property  by 
the  owner  and  a  conveyance  by  mere  operation  of  law  in 
cases  of  bankruptcy  in  invitum.  Laws  can  not  force  the  will, 
or  compel  any  man  to  make  a  conveyance.  In  place  of  a 
voluntary  conveyance  of  the  owner,  all  that  the  legislature  of 
a  country  can  do,  when  justice  requires  it,  is  to  assume  the 
disposition  of  his  property  in  invitum.  But  a  statutable  con- 
veyance, made  under  the  authority  of  any  legislature,  can 
not  operate  upon  any  property  except  that  which  is  within 
its  own  territory."  If  this  quotation  is  held  to  be  a  correct 
view  of  the  law,  it  would  seem  to  follow  that  the  statute  of 
Pennsylvania  did  not  operate  upon  the  debt  in  this  State, 
and  it  was  liable  to  the  garnishee  process  sued  out  by  appel- 
lees ;  and  while  the  court,  for  which  we  entertain   a  high 
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respect,  arrives  at  a  different  conclusion,  we  are  not  inclined 
to  follow  the  rule  there  adopted. 

In  Story  on  Conflict  of  Laws,  sec.  414,  the  following  rule  is 
laid  down  in  regard  to  an  assignment  like  the  one  in  question  : 
"The  most  convenient  and  practical  rule  is,  that  statutable 
assignments,  as  to  creditors,  shall  operate  intra-territorially 
only.  If  our  citizens  conduct  themselves  according  to  our 
laws  in  regard  to  the  property  of  their  debtors  found  within 
our  jurisdiction,  it  is  reasonable  that  they  should  reap  the 
fruits  of  their  diligence,  and  not  be  sent  to  a  foreign  country 
to  secure  such  a  dividend  of  their  debtor's  effects  as  the  for- 
eign laws  allow."  In  section  412,  the  author,  in  speaking  of 
the  manner  in  which  the  assignee  takes  the  property,  says : 
"They  take  the  property  under,  the  assignment  subject  to 
every  equity  belonging  to  foreign  creditors,  and  subject  to 
the  remedies  provided  by  the  laws  of  the  foreign  country 
where  the  debt  is  due." 

Much  has  been  said  in  the  argument  in  reference  to  the 
situs  of  this  debt,  and  it  is  contended  that  its  situs  was  the 
residence  of  Landenberger  in  Philadelphia,  to  whom  it  was 
payable.  Whether  the  debt  was  constructively  within  the 
State  of  Pennsylvania  or  not,  at  the  time  the  insolvency  pro- 
ceedings were  instituted,  we  do  not  regard  of  any  particular 
moment.  The  parties  owing  the  debt  were  residing  in  this 
State.  The  fund  was  here,  and  was  liable,  under  the  laws 
of  this  State,  to  the  process  of  attachment,  and  the  trustees 
in  the  State  of  Pennsylvania  could  only  take,  as  declared  by 
Story,  subject  to  the  remedies  provided  by  the  laws  where 
the  fund  had  an  actual  existence. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Nicholas  Kitzman 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  19,  1884. 

1.  CEiMTNAii  LAW — encouraging  commission  of  unlawful  act,  resulting 
in  homicide — liability  for  consequences.  Several  persons  of  a  party  passing 
along  a  highway  got  out  of  the  wagon  in  which  they  were  traveling  and  went 
into  an  orchard  without  permission.  The  owner  ordered  them  to  leave, 
which  they  refused  to  do,  when  others  from  the  wagon  entered  the  orchard, 
armed  with  clods  of  dirt,  and  assaulted  the  owner,  using  very  offensive  lan- 
guage to  him,  and  one  of  the  party  struck  the  owner,  with  a  clod,  upon  the 
back  part  of  the  neck,  felling  him  to  the  ground,  from  which  blow  death 
ensued  in  a  few  minutes.  It  appeared  that  one  of  the  intruders,  who  was 
tried  separately,  took  a  part  in  the  affray,  and  tried  to  kick  the  deceased  while 
lying  prostrate  from  the  blow.  It  was  held,  that  it  was  not  necessary  to  show 
that  he  threw  the  missile  which  caused  the  death,  in  order  to  sustain  his  con- 
viction for  manslaughter.  It  was  sufficient  that  he  was  present,  encouraging 
the  perpetration  of  the  offence,  to  make  him  equally  guilty  with  the  party 
who  struck  the  fatal  blow. 

2.  Evidence — exclamation  of  one  of  several  persons  who  had  committed 
an  unlawful  act.  Several  persons,  including  one  who  was  put  upon  trial  for 
murder,  while  traveling  along  the  road  entered  an  orchard  by  the  road  side, 
when,  without  justification,  in  a  difficulty  with  the  owner,  who  had  ordered 
them  to  go  out  of  his  orchard,  some  one  of  the  party,  by  a  blow  with  a  clod, 
killed  the  owner,  and  they  all  then  got  into  the  wagon  and  started  toward 
their  homes.  A  party  in  pursuit  of  them,  seeking  to  have  them  arrested, 
passed  the  wagon,  when  some  one  of  them  called  out,  "Hello,  good-looking 
fellow!"  or  something  like  that,  but  such  witness  so  addressed  could  not  say 
the  defendant  was  in  the  wagon  at  that  time.  It  appeared,  however,  from  the 
defendant's  own  testimony,  that  he  did  not  get  out  of  the  wagon  until  after 
they  reached  the  next  point  where  they  stopped:  Held,  that  the  court  prop- 
erly refused  to  strike  out  of  the  testimony  the  words  so  spoken  to  the  witness. 

3.  Same — cross-examination — latitude  allowed.  Great  latitude  should 
always  be  allowed  in  cross-examination,  especially  in  a  capital  case,  and  the 
court  should  never  interpose  except  where  there  is  a  manifest  abuse  of  the 
right. 

4.  Where  a  witness,  on  a  second  examination  as  to  a  particular  transaction, 
states  an  important  fact  omitted  in  his  previous  account  of  the  matter,  his 
attention,  on  cross-examination,  may  properly  be  called  to  the  fact,  and  he 
be  required  to  explain  why  the  omission  was  made  in  his  first  statement. 
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5.  So,  on  the  trial  of  one  for  murder,  the  death  having  been  caused  by  a 
blow  with  a  clod  from  the  hand  of  some  one  of  several  trespassers,  a  witness 
who  was  present  at  the  time  of  the  killing,  stated,  on  his  examination  in 
chief,  that  the  defendant  then  being  tried,  during  the  transaction  called  the 
deceased  "a  son  of  a  bitch," — on  cross-examination  the  witness  was  asked  if 
in  his  former  examination  he  had  made  any  such  statement  as  that.  On 
objection,  the  court  below  held  that  the  inquiry  should  be  limited  to  the 
questions  actuallj^  asked  and  the  answers  given  in  the  former  examination, 
and  that  the  question  was  improper:  Held,  that  the  rule  laid  down  by  the 
court  was  rather  stringent.  The  inquiry  might  well  be  made,  with  the  view 
to  ascertain  the  motive  of  the  witness  in  omitting  the  statement  on  his  exam- 
ination in  chief,  in  case  it  should  turn  out  he  had  done  so. 

6.  Eeeok  will  not  always  reverse — exclusion  of  evidence.  Although 
the  court,  on  the  trial  of  a  cause,  may  err  in  the  exclusion  of  evidence,  or  in 
refusing  to  allow  certain  questions  to  be  put  on  cross-examination,  yet  if  this 
court  is  fully  satisfied,  under  the  facts  of  the  case,  that  the  eiTor  could  not 
have  affected  the  result,  the  error  will  afford  no  ground  of  reversal. 

7.  Insteuctions — whether  sufficient  as  a  whole.  It  being  impracticable 
to  require  absolute,  literal  accuracy  in  instructions,  it  is  therefore  sufficient  if 
the  instructions,  considered  as  a  whole,  substantially  present  the  law  of  the 
case  fairly  to  the  jury. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  T.  A.  MoRAN,  Judge,  presiding. 

Messrs.  Moore  &  Purnell,  for  the  plaintiff  in  error: 

There  was  error  in  admitting  proof  of  the  words  of  some 
one  in  the  wagon,  to  Barry,  when  he  passed  the  party.  De- 
vine  V.  The  People,  100  111.  290. 

The  evidence  shows  that  several  persons  were  present,  not 
acting  in  concert,  and  that  some  one  of  them  threw  the  clod. 
In  the  absence  of  proof  as  to  who  did  the  fatal  act,  all  must 
go  acquit.  Wharton  on  Crim.  Evidence,  3,  note  ;  The  People 
V.  Moody,  15  Cal.  289;  Campbell  y.  The  People,  16  111.  IT; 
Commonwealth  v.  Riley  d  Stewart,   Thatcher's  Crim.  Cases, 

471. 

Before  Kitzman  is  responsible  for  the  act  of  the  person 
who  struck  the  blow  causing  the  death,  something  must  be 
shown  in  his  conduct  indicating  a  design  to  encourage  or 
incite  the  doing  of  the  act.     1  Wharton  on  Crim.  Law,  sec. 
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211,  note  1,  and  cases;  1  Hale,  439;  Foster,  350;  Con- 
naughty  V.  The  State,  1  Wis.  169 ;  The  State  v.  Farr,  33  Iowa, 
553;   Clem  v.  The  State,  33  Ind.  418;   42  id.  420. 

No  matter  whether  Kitzman  was  present  at  the  homicide 
of  Lpvett  willfully  or  unexpectedly,  such  mere  j)resence  can 
not  make  him  liable  for  the  act.  Nor  would  it  even  if  he 
knew  it  was  being  done,  and  passively  consented  thereto. 
CleniY.  The  State,  33  Ind.  418;  Wade  y.  The  State,  71  id. 
535;  Wharton  on  Crim.  Law,  sec.  214,  note  5;  Butler  y. 
Commonwealth,  2  Duv.  435 ;  Plummer  v.  Commonwealth,  1 
Bush,  76;  The  People  v.  Ah  Ping,  27  Cal.  489;  The  PeopU 
V.  Woodward,  45  id.  493;  King  v.  The  State,  21  Ga.  220; 
Walrath  v.  The  State,  8  Neb.  80;  White  v.  The  People,  81  111. 
333;  4  Ga.  465;  65  Mo.  29;  12  Wis.  532;  6  Texas  App. 
23 ;  40  111.  488. 

If  the  defendant  had  cooperated  in  any  general  felonious 
plan,  or  any  plan  in  which  a  collision  might  reasonably  have 
been  expected,  he  would  be  liable,  in  the  second  degree  at 
common  law,  and  the  first  degree  by  our  statute,  to  any  crime 
committed  as  the  result  of  and  in  the  execution  of  the  plan, 
and  not  otherwise.  W^harton  on  Crim.  Law,  sees.  213,  214, 
220,  397,  1404 ;  Wharton  on  Crim.  Evidence,  sec.  440  ;  Lamh 
V.  The  People,  96  111.  76;  72  id.  303;  6  Jones,' (N.  C.)  21; 
7  Iowa,  350 ;  6  Texas  App.  23. 

But  such  participation  must  be  concerted.  Wharton  on 
Crim.  Law,  sec.  213;  Stephenson  Crim.  Law,  27;  Rex  y. 
Manners,  7  C.  &  P.  801 ;  1  Chitty  on  Crim.  Law,  *258  ;  Com- 
momcealthy.  Knapp,  9  Pick.  496;  Norton  v.  The  People,  8 
Cow.  137;  Breese  v.  The  State,  12  Ohio  St.  146. 

And  even  where  parties  confederate  to  do  a  certain  thing, 
no  one  is  liable  fof  the  acts  of  another,  who  acts  independent 
of  the  general  plan.  Thus,  if  they  are  disturbed,  and  escape, 
and  one  commits  a  homicide,  he  alone  must  answer.  Rex  v. 
Collins,  4  C.  &  P.  565;  Rex  v.  Howell,  9  id.  437;  Wharton 
on  Crim.  Law,  sec.  214,  note  1,  p.  244. 
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Confederates  in  a  riot  are  not  responsible  for  collateral 
collisions  in  no  way  contemplated  or  encouraged  by  those  not 
actively  engaged  in  such  collisions.  Wharton  on  Crim,  Law, 
sec.  214,  note  4;  Rex  v.  Murphy,  6  C.  &  P.  103;  Rex  v. 
Sheet,  4  F.  &  F.  941 ;  Rex  v.  Price,  8  Cox's  C.  C.  96 ;  United 
States  V.  Jones,  3  Washb.  209 ;  Commonwealth  v.  Campbell,  7 
Allen,  541;  Watts  v.  The  State,  5  West  Va.  532;  The  State 
V.  Calcup,  1  Ired.  30. 

Mr.  Luther  Laflin  Mills,  and  Mr.  Charles  B.  Morrison, 
for  the  People : 

The  joint  responsibility  of  rioters  for  each  other's  miscon- 
duct rests  on  the  principle  that  when  an  act  is  committed 
by  a  body  of  men  engaged  in  a  common  enterprise,  such  act 
is  treated  as  if  specifically  committed  by  each  individual. 
Wharton  on  Homicide,  (2d  ed.)  sec.  201. 

The  mere  presence  of  rioters  may  make  one  responsible 
for  the  acts  of  all  the  rioters,  provided  he  was  a  member  of 
the  rioting  party.     Wharton  on  Homicide,  (2d  ed.)  sec.  203. 

Individuals  who,  not  specifically  parties  to  the  killing,  are 
present,  and  consenting  to  the  assemblage  by  whom  it  is  per- 
petrated, are  all  guilty  of  the  crime.  1  Wharton  on  Crim. 
Law,  (8th  ed.)  sec.  396. 

Bishop  lays  down  the  law  in  this  manner:  "Where  death 
is  unintentionally  inflicted  by  rioters,  who  use  deadly  missiles, 
as,  where  one  throws  a  stone  at  random,  whereby  a  man  is 
killed,  all  are  guilty  of  murder."  2  Bishop  on  Crim.  Law, 
(9th  ed.)  sec.  691. 

We  call  the  court's  attention  to  the  section  of  our  statute 
on  accessories.     Kev.  Stat.  Crim.  Code,  sec.  274. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error,  Nicholas  Eitzman,  and  William  Spies, 
were  indicted  in  the  Criminal  Court  of  Cook  county,  at  its 
September  term,  1883,  for  the  murder  of  Charles  Lovett. 
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At  the  following  December  term  Eitzman  was  tried  sepa- 
rately, before  the  court  and  a  jury,  upon  said  charge.  The 
trial  resulted  in  his  conviction  for  manslaughter,  the  jury 
fixing  the  term  of  his  confinement  in  the  penitentiary  at  eight 
years.  The  usual  motions  for  a  new  trial  and  in  arrest  of 
judgment  having  been  made,  considered  and  overruled,  the 
court  thereupon  entered  final  judgment  in  pursuance  of  the 
verdict,  to  reverse  which  Kitzman  has  brought  this  writ  of 
error. 

The  errors  assigned  question  the  rulings  of  the  court  upon 
questions  of  evidence,  and  upon  the  giving  and  refusing  of 
instructions.  It  is  also  claimed  the  evidence  is  insufficient 
to  sustain  the  conviction,  and  a  reversal  is  asked  on  these 
several  grounds. 

The  circumstances  under  which  the  homicide  occurred  are 
as  follows :  About  five  o'clock  in  the  afternoon  of  August 
5,  1883,  the  accused,  together  with  ten  other  young  men, 
were  returning  to  Chicago,  by  way  of  Grand  avenue,  from  a 
picnic  which  they  had  attended  that  day  on  the  Desplaines 
river,  and  when  within  some  ten  or  eleven  miles  of  their  des- 
tination they  came  opposite  the  premises  of  the  deceased,  on 
the  north  side  of  the  avenue.  Here  some  of  the  party  left 
the  express  wagon  in  which  they  were  traveling,  and  entered 
an  uninclosed  apple  orchard,  being  a  part  of  said  premises. 
The  dwelling  of  the  deceased  was  about  twenty  feet  north  of 
the  road,  and  on  the  west  side  of  the  orchard.  Just  at  this 
time  the  deceased  was  passing  from  his  house  through  the 
orchard,  in  an  easterly  direction,  wdien  he  encountered  those 
of  the  party  who  had  entered  the  orchard.  Upon  discovering 
them  he  ordered  them  off  the  premises,  which  attracted  the 
attention  of  those  who  remained  outside,  whereupon  others 
of  the  party,  arming  themselves  with  hard  clods  of  earth, 
also  entered  the  orchard,  going  in  the  direction  of  the  de- 
ceased. Mrs.  Lovett,  and  a  young  man  by  the  name  of  Barry, 
who  was  boarding  with  the  deceased  at  the  time,  being  in- 
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formed  of  the  difficulty  by  the  children  of  the  deceased,  left 
the  house  and  proceeded  in  haste  to  where  the  parties  were, 
Barry  being  somewhat  in  advance.  He  swears,  in  substance, 
that  when  he  got  there  he  saw  a  clod,  or  what  he  supposed  to 
be  a  clod,  bound  off  Lovett's  shoulder ;  that  he  then  ran  to 
Lovett  as  fast  as  he  could,  and  as  he  came  up  to  him  Lovett 
fell;  that  Spies  being  nearest  to  the  deceased,  witness  ''made 
for  him, "  when  the  former  stepped  back  and  struck  at  witness  ; 
that  at  this  juncture  of  affairs  witness  discovered  Kitzman, 
the  accused,  standing  near  or  over  deceased,  and  in  the  act 
of  kicking  him,  when  witness  jumped  over  and  shoved  Ritz- 
man  back ;  that  Lovett  died  in  about  five  minutes  after  he 
fell;  that  witness  saw  as  many  as  three  of  the  party  in  the 
orchard,  and  there  might  have  been  more ;  that  they  used 
profane  and  foul  language  both  to  the  deceased  and  witness ; 
that  witness  next  morning  picked  up  a  clod  of  dirt  close  to 
where  Lovett  lay  the  evening  before ;  that  the  party  having 
proceeded  on  their  way,  were  pursued  and  overtaken,  and  all 
arrested  that  evening,  except  the  accused  and  one  other,  who 
succeeded,  for  the  time  being,  in  eluding  arrest. 

The  testimony  of  Mrs.  Lovett  is  substantially  the  same  as 
Barry's,  so  far  as  the  transaction  in  the  orchard  is  concerned. 
She  positively  identifies  the  defendant  as  being  in  the  orchard 
at  the  time  her  husband  was  killed,  and  actively  participating 
in  what  was  done.  She  says:  "Defendant  was  trying  to 
kick  my  husband  after  he  fell.  Barry  was  standing  near  my 
husband,  and  he  pushed  this  young  man  (referring  to  the 
accused)  back  when  he  tried  to  kick  my  husband  while  he  lay 
on  the  ground,  dead ;  I  saw  other  persons  there,  but  his  face 
is  the  only  one  I  looked  at  that  I  recognize.  *  *  *  While 
defendant  stood  over  my  husband  he  called  him  a  God 
damned  son  of  a  bitch,  and  tried  to  kick  him  at  the  same 
time.  I  looked  him  in  the  face  and  said,  'you  have  killed 
him.'  He  looked  at  me.  I  heard  some  one  say,  'you  have 
killed  a  man,'  and  he  started  and  ran."     Mrs.  Lovett  also 
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identifies  two  clods  of  dirt  as  having  been  picked  up  near 
where  her  husband  lay,  which  were  produced  in  court  on  the 
trial,  and  with  which  the  medical  testimony  shows  the  wounds 
causing  Lovett's  death  might  have  been  produced.  She  also 
locates  the  wounds  from  which  he  died,  on  the  right  side  of 
the  neck,  back  of  his  ear,  and  Dr.  Bluthardt  swears  that 
Lovett  died  from  the  wounds  described  by  her. 

Cleaver,  one  of  the  party,  admits  he  was  in  the  orchard, 
and  says  the  accused  was  there  also,  and  near  the  deceased 
when  he  fell,  though  he  did  not  see  the  deceased  receive  any 
blow.  He  further  says  when  they  returned  to  the  wagon  and 
got  into  it.  Spies  remarked :  "My  first  one  didn't  count,  but 
my  second  one  did."  To  which  Eitzman  replied:  "My  sec- 
ond one  counted ;  my  first  one  didn't  hit,  and  my  second 
one  counted."  To  w^hich  Spies  rejoined:  "Will  you  stick 
to  that  ?"  and  Eitzman  said  he  would.  The  witness,  on  cross- 
examination,  states  that  he  understood  from  this  conversation 
that  Spies  and  Eitzman  had  thrown  something  at  Lovett. 

The  case  thus  made  by  the  People  is  met  almost  exclu- 
sively by  the  simple  denial  of  the  accused,  who  testified  on 
his  own  behalf.  The  defendant  himself  admits  he  was  pres- 
ent when  Lovett  was  killed ;  that  his  death  occurred  at  the 
time  and  place  fixed  by  the  other  witnesses,  and  also  that  it 
was  caused  by  a  blow  given  by  one  of  the  party  to  which  he 
belonged,  without  any  excuse  or  justification  whatever.  He 
further  admits  that  he,  in  company  with  Cleaver,  without  any 
authority  entered  the  orchard  of  the  deceased  for  the  purpose 
of  getting  apples,  and  that  they  were  ordered  out  by  Lovett. 
So  far  there  is  no  material  controversy.  The  accused,  how- 
ever, claims  that  W'hen  he  and  Cleaver  were  ordered  out  of 
the  orchard.  Spies  jumped  out  of  the  wagon,  picked  up  two 
lumps  of  dirt  and  threw  them  at  the  deceased,  the  first  one 
missing  him  and  the  second  taking  effect  and  causing  his 
death,  as  stated  by  the  other  witnesses.  While  he  denies 
the  language  attributed  to  him  by  Cleaver  in  the  conversa- 
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tion  which  occurred  after  the  parties  had  returned  to  the 
wagon,  with  respect  to  throwing  at  the  deceased,  yet  he  ad- 
mits there  was  such  a  conversation,  but  claims  that  it  was 
between  Spies  and  Cleaver,  and  not  between  Spies  and  him- 
self. He  also  corroborates  the  statement  of  Barry  to  the 
effect  that  Spies  assaulted  Barry  while  in  the  orchard.  Thus 
it  will  be  seen  the  case  made  by  the  People,  in  several  essen- 
tial features,  is  greatly  strengthened  by  the  testimony  of  the 
defendant  himself.  There  is  other  evidence  we  have  not  com- 
mented upon,  or  even  so  much  as  adverted  to,  for  the  reason 
we  do  not  consider  it  of  sufficient  importance  to  demand  spe- 
cial notice.  Taking  it  as  a  whole,  we  think  the  evidence  not 
referred  to  rather  strengthens  the  case  made  by  that  part  of 
the  testimony  specially  noticed.    . 

From  the  foregoing  outline  it  satisfactorily  appears  that 
on  the  5th  of  August,  1883,  while  the  deceased  was  at  home, 
quietly  and  peaceably  attending  to  his  own  affairs,  his  prem- 
ises were  unlawfully  invaded  by  a  party  of  trespassers,  the 
accused  being  one  of  the  number ;  that  when  ordered  off  the 
premises,  instead  of  leaving,  as  they  should  have  done,  they 
set  upon  him,  and  wantonly  slew  him  in  the  presence  of  his 
own  family,  without  a  shadow  of  justification  or  excuse, — and 
yet  we  are  told  there  can  be  no  conviction  in  this  case,  be- 
cause the  evidence  does  not  show,  beyond  a  reasonable  doubt, 
the  very  hand  that  hurled  the  fatal  missile  which  sent  him 
into  eternity  without  a  moment's  warning.  So  far  as  the 
accused  is  concerned,  under  the  proofs  in  this  case  we  think 
it  wholly  immaterial  whether  the  missile  in  question  was 
thrown  by  the  hand  of  the  accused  or  of  some  one  of  his  co- 
trespassers.  That  the  defendant  was  present, — and,  to  say 
the  least  of  it,  encouraging  the  perpetration  of  the  offence, — 
can  not  be  denied,  unless  we  are  prepared  to  set  aside  the 
testimony  of  Mrs.  Lovett  and  Barry,  two  wholly  disinterested 
witnesses,  and  accept  the  unsupported  statements  of  the  ac- 
cused, which,  of  course,  we  can  not  do.     And  if  the  defendant 
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was  SO  present  encouraging  the  perpetration  of  the  offence, 
it  is  hardly  necessary  to  say  that  by  the  express  provisions 
of  our  statute  he  is  made  a  principal,  and  equally  guilty  with 
the  one  who  personally  gave  the  fatal  blow.  Both  these  wit- 
nesses, as  we  have  already  seen,  swear  positively  he  was  not 
only  present,  using  abusive,  profane  and  obscene  language, 
but  even  after  the  deceased  was  knocked  down,  and  while  in 
a  dying  condition,  Barry  had  to  interpose  to  prevent  the  de- 
fendant from  kicking  his  prostrate  form, — and  yet  we  are,  in 
effect,  asked  to  say  he  was  not  present  aiding  or  encouraging 
the  offence.     This  we  can  not  do. 

It  appears  that  Barry,  as  already  stated,  immediately  after 
the  homicide,  went  in  pursuit  of  the  party,  passing  them  on 
the  way,  some  fifteen  minutes  afterwards,  between  Lovett's 
and  Whisky  Point,  where  the  arrest  was  made.  Witness  says 
all  of  the  party  that  he  saw  were  in  the  wagon  when  he 
passed  them,  but  he  could  not  say  that  he  noticed  the  de- 
fendant, or  whether  he  was  in  the  wagon  or  not ;  that  in 
passing,  one  of  the  party  hallowed  out,  "Hello,  good-looking 
fellow ! "  or  something  like  that.  The  court  was  asked  to 
strike  this  out  of  the  testimony  and  exclude  it  from  the  jury, 
on  the  ground  it  did  not  affirmatively  appear  the  accused  was 
present,  which  the  court  refused  to  do,  and  this  is  assigned 
for  error.  There  is  no  error  in  the  ruling  of  the  court  on  this 
question.  The  evidence  clearly  shows  that  the  accused  got 
into  the  wagon  at  Lovett's,  and  he  swears  himself  that  he 
was  with  the  party,  and  got  out  of  the  wagon  at  Whisky 
Point,  so  that  he  must  have  been  present  when  the  language 
complained  of  was  used.  There  is  nothing  in  the  objection. 
Indeed,  it  seems  frivolous. 

The  next  objection  relates  to  the  exclusion  of  evidence. 
Barry  having  stated,  on  his  examination  in  chief,  that  Eitz- 
man,  during  the  altercation  in  the  orchard,  called  Lovett 
a  "son  of  a  bitch,"  was  asked,  for  the  purposes  of  impeach- 
ment, if,  in  his  former  examinations,  he  had  made  any  such 
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a  statement  as  that.  On  objection  by  the  People,  the  court 
ruled,  in  effect,  that  the  inquiry  should  be  limited  to  the 
questions  actually  asked  and  the  answers  given  in  the  former 
examinations,  and  that  the  question,  therefore,  in  the  form 
put,  was  improper.  We  are  of  opinion  the  rule,  as  laid  down 
by  the  court,  is  rather  stringent.  Great  latitude  should 
always  be  allowed  in  cross-examination,  especially  in  a  cap- 
ital case,  and  the  court  should  never  interpose,  except  where 
there  is  a  manifest  abuse  of  the  right.  The  right  of  cross- 
examination  is  justly  esteemed  one  of  the  most  efficient  means 
of  eliciting  the  truth,  and  of  exposing  fabrication  and  false- 
hood. We  think,  where  a  witness,  on  a  second  examination, 
as  to  a  particular  transaction,  states  an  important  fact 
omitted  in  his  previous  account  of  the  matter,  his  attention, 
on  cross-examination,  may  properly  be  called  to  the  fact,  and 
he  be  required  to  explain  why  the  omission  was  made  in  his 
first  statement.  If,  in  such  case,  the  fact  in  question  was 
forgotten,  or  omitted  through  inadvertence,  and  the  atten- 
tion of  the  witness  was  not  directed  to  it,  as  it  often  happens, 
the  witness,  of  course,  would  so  state,  and  that  would  end 
the  matter.  But  if  the  discrepancy  was  intentional,  the 
cross-examination,  as  a  general  rule,  would  develop  the  fact, 
and  in  such  case  it  would,  and  properly  should,  affect  the 
witness'  credit  before  the  jury.  Wliile  w^e  think,  as  already 
indicated,  the  ruling  of  the  court  on  this  subject  was  not  suf- 
ficiently liberal,  yet  we  are  fully  satisfied,  under  the  facts 
in  this  case,  the  error  in  question  could  not  have  affected 
the  result,  and  it  therefore  affords  no  ground  for  reversal. 

One  or  two  other  objections  of  a  similar  character  are  made 
by  plaintiff  in  error,  which,  for  the  reason  just  stated,  must 
be  disposed  of  in  the  same  way. 

Numerous  exceptions  have  been  taken,  and  elaborately 
argued,  to  the  instructions  of  the  court,  most  of  w^hich  we 
regard  as  highly  technical,  and  affording  no  reason  for  a 
reversal  or  even  just  criticism.     It  has  often  been  said,  and 
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we  repeat   here,  that  to  requh-e  absolute,  literal,  technical 

accuracy  in  instructions,  would,  as  a  general  rule,  defeat  the 

ends  of  justice,  and  bring  the  administration  of  the  criminal 

law  into  disrepute  and  just  contempt.      It  is  sufficient  when 

the  instructions,  considered  as  a  whole,  substantially  present 

the  law  of  the  case  fairly  to  the  jury.     That,  we  think,  has 

been  done  in  this  case.     The  criminal  laws  of  this  State  must 

be  enforced.     And  if  it  is  not  already  understood,  it  is  high 

time  it  should  be,  that  where  a  case  is  clearly  made  out 

against  the  accused,  and  the  jury  have  so  found,  this  court 

will  not  reverse  for  a  mere  technical  error,  which  it  can  see 

could  not  have  affected  the  result. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Andrew  Katz 

V. 

Catharine  Moessinger,  Admx. 

Filed  at  Ottawa  May  19,  1884. 

1.  Paeties — suit  for  use  of  another — death  of  nominal  plaintiff — sub- 
stitution of  his  administrator.  The  nominal  plaintiff  in  an  action  of  as- 
sumpsit, which  appeared  from  the  face  of  the  declaration  to  have  been 
brought  for  the  use  of  another,  having  died  pending  the  suit,  the  name  of  his 
administrator  was  substituted  as  plaintiff.  Before  judgment  the  declaration 
was  amended,  and  the  name  of  the  person  for  whose  use  the  suit  appeared  to 
have  been  brought  was  stricken  out,  and  so  far  as  appeared  he  had  no  inter- 
est in  the  cause  of  action.  Upon  objection  that  the  name  of  the  administrator 
was  improperly  substituted  as  plaintiff,  because  the  declaration  as  originally 
filed  alleged  that  the  suit  was  brought  for  the  use  of  the  person  named,  it 
was  held,  there  was  no  error  in  that  regard. 

2.  Surety  —  remedies  to  reimburse  himself  for  money  paid  for  his 
principal.  Where  a  surety  has  paid  the  amount  of  a  judgment  rendered 
against  himself  and  his  principal,  he  may,  in  order  to  his  reimbursement, 
either  keep  the  judgment  alive,  for  his  benefit,  by  procuring  it  to  be  formally 
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assigned  to  some  third  person,  or  he  m^y  treat  the  judgment  as  satisfied  and 
discharged,  and  resort  to  his  action  against  his  principal;  and  in  the  event  of 
his  choosing  to  pursue  the  latter  course,  it  will  not  matter  that  there  is  an 
existing  formal  assignment  of  the  judgment,  which  he  had  procured  to  be 
made.  Notwithstanding  such  assignment,  the  surety  may  still  treat  the  judg- 
ment as  discharged,  and  resort  to  his  action. 

3.  Bankeuptcy — new  promise.  A  discharge  in  bankruptcy  will  not  avail 
as  a  defence  against  a  creditor  of  the  bankrupt,  if  the  latter,  after  his  dis- 
charge, makes  an  unconditional  promise  to  his  creditor  to  pay  him.  But  the 
promise  to  pay  must  be  express  and  direct, — the  mere  expression  of  an  inten- 
tion to  pay  will  not  avail. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county ;   the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  the  appellant : 

The  new  promise  of  a  discharged  bankrupt  to  pay  the  debt 
must  be  distinct,  unambiguous  and  certain.  The  expression 
of  an  intention  to  pay  the  debt  is  not  sufficient.  There  must 
be  a  promise  before  the  debtor  is  bound.  Shoekey  v.  Mills, 
71  Ind.  290 ;  Moseley  v.  Caldwell,  59  Tenn.  208 ;  Randidge 
V.  Lyman,  124  Mass.  361 ;  Stern  v.  Nusshaum,  77  How.  Pr. 
489 ;  Dearing  v.  Moffit,  6  Ala.  776 ;  Stewart  v.  Reckless,  24 
N.  J.  427 ;  Church  v.  Wiiikley,  73  Mass.  460 ;  Yoxtheimer  v. 
Keyser,  11  Pa.  364. 

In  St.  John  v.  Stephenson,  90  111.  82,  it  was  ruled,  as  claimed 
by  our  instruction  which  was  refused,  that  the  promise  must 
be  clear,  distinct  and  unequivocal,  citing  Allan  v.  Ferguson, 
18  Wall.  1 ;  Porter  v.  Porter,  31  Me.  169  ;  Merrlam  v.  Bailey, 
1  Cush.  77. 

The  new  promise  must  be  an  express  promise,  and  must 
be  absolute  and  unconditional.  If  there  is  anything  like  a 
condition  in  the  promise,  it  must  be  removed  by  testimony, 
and  placed  on  the  footing  of  an  absolute  undertaking,  to 
entitle  the  creditor  to  a  recovery, — as,  if  the  bankrupt  should 
say  that  he  would  pay  when  he  was  able,  the  creditor  must 
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show  an  ability  to  pay.  Yates  v.  Hollingsworth,  5  H.  &  J. 
216;  Brown  Y.  Collier,  8  Humph.  510;  Mason  v.  Hnghart, 
9  B.  Mon.  480 ;  La  Tourrette  v.  Price,  28  Miss.  702 ;  Branch 
Bank  v.  Boy  kin,  9  Ala.  320. 

As  to  the  right  of  the  surety  to  bring  his  action,  and  the 
keeping  of  the  judgment  on  foot  for  his  benefit :  Burns  v. 
Parish,  3  B.  Mon.  9. 

In  Brown  v.  Long,  1  Ired.  Eq.  192,  (approved  of  in  Hamer 
V.  Douglas,  4  Jones'  Eq.)  it  was  held  that  "such  arrangement 
(assignment  of  judgment)  does  not  amount  to  a  payment,  for 
to  avoid  any  possible  inference  of  the  sort  an  assignment  is 
taken  to  a  third  person,  which  has  been  held  sufficient  to 
keep  the  security  on  foot."  Hodges  v.  Armstrong,  3  Dev.  & 
Bat.  253 ;   Sherwood  v.  Collier,  id.  380. 

So  say  the  court  in  Briley  v.  Sugg,  1  Dev.  &  Bat.  368 : 
"If  a  surety  had  taken  an  assignment  of  the  judgment  against 
the  principal  and  himself  to  a  stranger,  and  did  not  intend 
satisfaction,  then  the  judgment  would  not  have  been  extin- 
guished." 

Mr.  Francis  Lackner,  for  the  appellee : 

Even  conceding  the  new  promise  to  pay  was  only  a  prom- 
ise to  pay  when  the  debtor  was  able,  that  does  not  make  the 
promise  a  conditional  one.  The  words,  "as  soon  as  possi- 
ble," or,  "as  soon  as  I  am  able,"  are  too  uncertam  to  amount 
to  a  condition.  They  do  not  point  to  any  future  event  capable 
of  proof.     Norton  v.  SlieiJard,  48  Conn.  141. 

In  Cummings  v.  Gassett,  19  Vt.  308,  a  judgment  was  sus- 
tained on  a  promise  "that  he  would  pay  it  as  soon  as  he 
could,"  without  showing  ability  to  pay. 

But  the  question  came  up  directly  in  the  case  of  First  Con- 
gregational Society  v.  Mullen,  15  N.  H.  520,  where  the  court 
say:  "In  the  present  case  the  defendant  said  he  had  not 
the  money,  but  would  pay  as  soon  as  he  could.  The  words 
following  the  promise  to  pay  are  too  uncertain  and  indefinite 


1884.]  Katz  v.  Moessingee.  375 

Opinion  of  the  Court, 

to  constitute  a  condition."  However,  the  same  court,  in 
Butterfield  v.  Jacobs,  15  N.  H.  140,  states  that  "where  a  per- 
son, on  being  applied  to  for  payment  of  a  debt,  declares  his 
inability  to  pay  it,  but  promises  to  pay  it  when  he  shall  be- 
come able,  the  happening  of  the  contingency  is,  in  its  nature, 
susceptible  of  being  proved." 

The  action  in  this  case  was  well  brought.  The  judgment 
was  paid.  Payment  of  a  judgment  extinguishes  it,  at  law, 
unless  an  actual  assignment  is  made  to  a  third  party,  and  a 
surety  can  keep  it  alive,  if  at  all,  only  in  equity.  Bailey  v. 
Gregg,  Dev.  &  Bat.  Eq.  368;  Elom  v.  Rawson,  21  Ga.   141. 

The  whole  transaction  virtually  amounted  to  a  request  on 
the  part  of  the  surety  to  leave  the  judgment  standing  on 
record,  in  the  hope  that  there  might  be  opportunity  to  enforce 
it.  When  Moessinger  paid  the  judgments  his  right  of  action 
immediately  arose,  and  nothing  further  was  to  be  done  by 
him  to  acquire  it.     Shepard  v.  Ogden,  2  Scam.  257. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Charles 
Moessinger,  against  Andrew  Katz,  to  recover  money  paid  by 
the  plaintiff  in  satisfaction  of  a  judgment  rendered  against 
Katz  and  Moessinger  upon  two  certain  promissory  notes  which 
the  plaintiff  had  signed  as  surety  for  Katz.  The  declara- 
tion contained  the  common  counts,  to  which  the  defendant 
pleaded  in  bar  of  the  action,  first,  the  general  issue ;  second, 
a  discharge  in  bankruptcy ;  and  third,  the  Statute  of  Lim- 
itations of  five  years.  To  the  second  plea  plaintiff  replied 
a  new  promise  after  defendant  was  adjudicated  a  bankrupt, 
and  to  the  third  plea  a  replication  was  interposed  alleging  a 
promise  of  the  defendant  within  five  years.  Issue  was  joined 
on  these  replications,  and  upon  a  trial  before  a  jury  the 
plaintiff  recovered  a  judgment  for  the  amount  claimed,  which 
was  affirmed  in  the  Appellate  Court. 
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During  the  pendency  of  the  cause  the  death  of  Moessinger 
was  suggested,  and  his  administratrix  was  substituted  as  a 
party  plaintiff,  and  it  is  claimed  that  this  was  error,  because' 
the  declaration,  as  originally  filed,  alleged  that  the  suit  was 
brought  for  the  use  of  Schumacher.  Before  judgment,  the 
declaration  was  amended,  and  the  name  of  Schumacher  was 
eliminated  from  the  record,  and  so  far  as  appears  he  had  no 
interest  whatever  in  the  cause  of  action,  and  it  was  proper, 
upon  the  death  of  Moessinger,  the  plaintiff  in  the  action,  (the 
only  person  in  whose  name  the  action  could  be  maintained,) 
to  substitute  his  legal  representative, — the  administratrix  of 
his  estate. 

It  seems  that  when  Moessinger  paid  the  judgment  he  was 
advised  not  to  discharge  it  of  record,  and  under  this  advice 
the  holder  of  the  judgment  made  an  assignment,  in  writing, 
to  one  Winthe,  but  delivered  it  to  Moessinger,  and  it  is  con- 
tended that  the  legal  title  to  the  judgment  stands  in  the 
assignee  or  his  legal  representative.  Winthe  paid  nothing 
for  the  assignment,  never  had  it  in  his  possession,  and  had 
no  interest  in  it  or  knowledge  that  the  judgment  was  assigned 
to  him.  Under  such  circumstances,  we  do  not  think  he  had 
any  interest  whatever  in  the  judgment.  Moessinger  being  a 
surety  on  the  notes  upon  which  the  judgment  was  founded, 
when  he  paid  the  judgment  he  had  the  right  to  keep  it  alive 
for  his  own  benefit  by  an  assignment  to  a  third  party,  or 
regard  it  as  paid  and  discharged,  as  might  best  subserve  his 
own  interest.  He  elected  to  treat  the  judgment  as  paid  and 
discharged,  and  brought  his  action  on  this  theory,  and  we  do 
not  regard  the  formal  assignment  as  of  any  importance  what- 
ever. 

From  a  close  examination  of  the  record  it  is  apparent  that 
the  real  bone  of  contention  in  the  case  was,  whether  the 
promise  to  pay,  made  by  Katz  after  he  was  adjudged  a  bank- 
rupt, was  a  conditional  promise,  or  an  absolute,  unconditional 
promise.     This  was  a  question  of  fact  for  the  jury  to  deter- 
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mine  from  the  evidence,  and  they  found  in  favor  of  the  plain- 
tiff. That  finding  was  affirmed  in  the  Appellate  Court,  and 
under  our  statute  the  decision  of  the  Appellate  Court  upon  a 
question  of  this  character  is  not  reviewable  here.  If,  then, 
the  law  involved  in  the  case  was  properly  given  to  the  jury 
by  the  instructions  of  the  court,  the  judgment  will  have  to  be 
affirmed. 

On  behalf  of  plaintiff  the  court  gave  two  instructions.  The 
first  announces  the  well  known  rule  that  a  discharge  in  bank- 
ruptcy will  not  avail  as  a  defence  against  an  indebtedness 
if  the  bankrupt,  after  he  has  been  adjudged  a  bankrupt, 
makes  an  unconditional  promise  to  his  former  creditor  to  pay 
him.  As  to  the  second  instruction,  it  is  said  "that  it  does  not 
submit  the  issue  of  a  new  promise,  but  the  repayment  of 
notes."  We  think  the  instruction,  when  closely  examined, 
will  be  found  to  be  free  from  objection.  The  fact  that  the 
instruction  speaks  of  the  payment  of  the  notes  upon  which 
judgment  was  rendered,  instead  of  the  payment  of  the  judg- 
ment, is  a  matter  of  no  consequence.  The  real  point  at  issue 
was,  whether  an  unconditional  promise  had  been  made  by 
the  defendant,  after  he  was  adjudged  a  bankrupt,  to  pay  the 
debt.  Whether  it  was  called  a  judgment,  or  the  notes  upon 
which  the  judgment  was  rendered,   could  not  mislead  the 

jury- 

The  court  gave  eight  instructions  on  behalf  of  the  defend- 
ant, but  instruction  No.  14  was  refused,  and  this  decision  of 
the  court  is  relied  upon  as  error.  The  instruction,  in  sub- 
stance, declares  that  a  mere  declaration  of  an  intention  to 
pay  a  debt  discharged  by  bankrupt  proceedings  will  not  be 
sufficient  to  create  a  new  obligation, — it  must  .be  an  express, 
direct  promise  to  pay.  In  instructions  Nos.  2  and  4,  given 
for  defendant,  the  jury  were,  in  clear  and  emphatic  language, 
directed  that  the  defendant  could  not  be  held  liable  except 
upon  an  unconditional  new  promise  to  pay.  This,  in  sub- 
stance, is  all  that  the  refused  instruction  contains,  and  it  has 
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often  been  held  not  to  be  error  to  refuse  to  give  duplicate 
instructions.  Indeed,  upon  reading  the  instructions  given 
for  defendant,  the  jury  were  so  fully  instructed  in  his  behalf 
that  there  is  no  just  ground  for  complaint,  so  far  as  instruc- 
tions are  concerned. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


EussELL  Crossett 

V, 

Sallie  G.  Owens  et  al. 

Filed  at  Mt.  Vernon  June  13,  1884. 

1.  Highway — oath  of  commissioners  to  survey  and  locate  a  road — 
necessity  therefor.  A  special  act  of  the  legislature  appointing  three  commis- 
sioners to  locate  a  certain  road,  required  the  commissioners,  or  a  majority  of 
them,  to  meet  at  a  place  named,  before  the  first  day  of  August  thereafter, 
and  after  being  duly  sworn  before  some  justice  of  the  peace  faithfully  to 
view,  mark  and  locate  the  road,  proceed  to  lay  out  and  locate  the  same: 
Held,  that  in  order  to  show  a  legal  road  under  such  act  by  the  action  of  the 
commissioners,  it  was  necessary  to  prove  that  they  took  the  oath  before  pro- 
ceeding to  make  the  location. 

2.  Same — recital  in  commissioners'  report  as  to  taking  the  oath— its 
sufficiency.  In  such  case,  a  recital  in  the  commissioners'  report  that  they 
were  duly  sworn,  without  stating  they  were  sworn  to  perform  the  duties  im- 
posed by  the  act,  or  to  perform  any  duty  whatever,  is  insufficient  to  prove 
that  the  commissioners  were  legally  sworn  before  acting,  and  fails  to  show 
their  authority  to  locate  the  road  and  make  the  field  notes  or  report. 

3.  Evidence — certificate  of  justice  —  hoio  proven,  out  of  his  county. 
The  certificate  of  a  justice  of  the  peace  that  certain  commissioners  appointed 
by  the  legislature  to  survey,  mark  and  locate  a  road,  were  duly  sworn  before 
him,  according  to  law,  is  not,  without  other  proof,  admissible  in  evidence 
out  of  such  justice's  county.  To  entitle  it  to  be  read  in  evidence,  there 
should  have  been  proof  that  he  was  a  justice  of  the  peace  of  his  county. 
The  statute  provides  that  the  county  clerk's  certificate  of  that  fact  shall  be 
evidence  that  such  person  was  a  justice  of  the  peace,  duly  commissioned,  etc. 
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Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  appellees,  to  enjoin  ap- 
pellant from  removing  the  fence  on  the  opposite  sides  of  a 
field,  where  it  is  claimed  a  road  enters  and  passes  through 
the  field.  Complainants  deny  that  there  is  any  regular, 
legally  laid  or  established  road  that  passes  through  the  field, 
and  defendant  claims  there  is,  and  justifies  his  acts  on  the 
ground  that  he  is  a  road  commissioner,  and  has  a  right,  and 
that  it  is  his  duty,  to  remove  the  fence  as  an  obstruction, 
and  keep  the  road  open  and  free  to  travel  by  the  public. 
These  are  the  grounds  of  the  controversy. 

Mr.  M.  ScH^FFER,  and  Mr.  T.  E.  Merritt,  for  the  ap- 
pellant. 

Mr.  Henry  C.  Goodnow,  and  Mr.  Wm.  Walker,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  previously  before  us,  and  is  reported  in 
105  111.  354.  Appellant  relies  for  a  reversal  on  the  proposi- 
tion that  there  was  a  road  established  by  user ;  that  a  road 
was,  in  1842,  located  and  established  by  commissioners  reg- 
ularly appointed  by  the  county  commissioners  of  Marion 
county,  and  by  commissioners  appointed  under  the  act  of 
the  General  Assembly  of  the  27th  of  February,  1847,  (Sess. 
Laws,  p.  93,)  at  the  places  where  the  fence  was  opened ; 
that  the  road  thus  obstructed  passed  over  the  land  of  appel- 
lees ;  that  they  fenced  it  and  closed  up  the  road ;  that  ap- 
pellant, as  road  commissioner,  removed  the  fence  at  the  two 
places  thus  obstructed,  as  it  was  his  duty  to  do. 

As  to  the  question  whether  a  public  road  was  acquired  by 
user,  or  was  proved  to  have  been  established  by  commission- 
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ers  appointed  by  the  order  of  the  county  commissioners  of 
Marion  county,  the  evidence  does  not  differ  materially  from 
that  in  the  record  when  the  case  was  here  before.  If  there 
is  anything  additional,  it  is  more  favorable  to  appellees  than 
it  then  was.  We  shall  therefore  not  discuss  these  questions. 
On  the  question  whether  it  became  a  legally  laid  out  road 
by  the  commissioners  appointed  by  the  act  of  1847,  there  is 
much  additional  evidence ;  but  it  is  urged  that  there  is  still 
a  want  of  evidence  to  prove  a  legally  established  road  under 
that  act.  The  second  section  of  the  act  required  the  com- 
missioners, or  a  majority  of  them,  to  meet  at  Keysport  on 
some  day  previous  to  the  first  day  of  August  next  thereafter, 
and  after  being  duly  sworn  before  some  justice  of  the  peace 
faithfully  to  view,  mark  and  locate  the  road,  should  proceed 
to  do  so,  as  above  described.  It  is  insisted  that  there  is  no 
evidence  that  the  commissioners  met  within  the  limited  time. 
The  county  clerk  of  Clinton  county  produced  a  certificate, 
purporting  to  be  that  of  a  justice  of  the  peace  of  that  county, 
which,  he  testified,  after  thorough  and  diligent  search  was  all 
he  was  able  to  find  in  his  office  referring  to  the  location  of 
the  road.     Omitting  the  venue,  it  is  this : 

"I,  James  Kussell,  a  justice  of  the  peace  of  said  county, 
do  certify  that  on  the  26th  of  July  last,  Alexander  Myatt, 
Thomas  Keys  and  William  McAdams,  commissioners  ap- 
pointed by  the  legislature  of  Illinois  to  survey,  mark  and 
locate  a  road  from  Salem,  in  Marion  county,  by  Keysport 
and  McAdam's  mill,  in  Clinton  county,  to  Highland,  in  Mad- 
ison county,  were  duly  qualified  before  me,  according  to  law. 

"Given  under  my  hand  and  seal,  this  6th  day  of  Septem- 

James  Eussell,  J.  P.      [Seal.]  " 

This  certificate  v^as  read  in  evidence,  over  the  objections 
of  complainant.  It  w^as  offered  in  evidence  in  another  county 
than  that  in  which  he  is  claimed  to  have  been  a  justice  of 
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the  peace,  and  to  entitle  it  to  be  read  and  considered  as  evi- 
dence there  should  have  been  evidence  that  he  was  a  justice 
of  the  peace  of  Clinton  county.  The  17th  section  of  chap- 
ter 51  provides  for  the  manner  in  which  proceedings  before 
a  justice  of  the  peace  may  be  authenticated  to  be  used  in 
another  county.  It  requires  for  such  purpose  that  the  county 
clerk  shall  certify  that  the  person  was  at  the  time  a  justice 
of  the  peace,  duly  commissioned.  Accompanying  this  certi- 
ficate there  is  no  certificate  of  the  county  clerk,  as  required 
by  the  statute,  to  entitle  it  to  be  read  in  evidence.  It  is, 
however,  insisted,  that  what  purports  to  be  a  report  of  the 
commissioners  recites  they  were  duly  sworn.  They,  however, 
fail  to  state  that  they  were  sworn  to  perform  the  duties  im- 
posed by  the  act,  or  to  perform  any  duty  whatever.  This 
recital  we  regard  as  insufficient  to  prove  that  requirement 
was  performed.  In  the  case  of  Durham  v.  Mulkeij,  59  111.  91, 
which  was  a  case  for  the  assignment  of  dower,  a  recital  in 
the  report  that  the  commissioners  were  duly  sworn  in  open 
court,  was  held  not  to  be  sufficient, — that  the  statute  pre- 
scribed duties  that  they  should  swear  they  would  perform, 
and  it  must  appear  they  took  the  oath  as  prescribed  by  the 
statute,  and  for  want  of  a  certificate  that  they  had  taken  the 
required  oath  their  report  was  held  insufficient.  In  the  case 
of  Tihhs  V.  Allen,  27  111.  119,  it  was  held  that  inasmuch  as 
the  commissioners  did  not  swear  that  they  would  make  par- 
tition "in  accordance  with  the  judgment  of  the  court  as  to 
the  rights  and  interests  of  the  parties, "  the  oath  was  insuffi- 
cient,— that  it  was  not  a  compliance  with  the  requirements 
of  the  statute.  The  act  of  1847,  like  the  partition  statute, 
requires  the  commissioners  to  take  an  oath  that  they  will 
perform  specified  acts ;  and  inasmuch  as  the  proceeding  is 
summary,  all  material  requirements  must  appear  to  have 
been  complied  with  to  render  the  proceeding  binding.  The 
commissioners  were  not  empowered  to  act  until  they  took  the 
prescribed  oath,  and  to  sustain  a  summary  proceeding  of  this 
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character  it  must  appear  that  this  essential  requirement  was 
performed.  This  is  the  doctrine  of  the  cases  referred  to 
above. 

But  it  is  said  that  the  case  of  School  Directors  v.  School 
Directors,  73  111.  249,  sustains  the  recital  that  the  commis- 
sioners were  sworn.  In  that  case,  on  the  formation  of  a  new 
school  district,  it  was  held  that  the  failure  to  file  a  plat  of 
the  school  districts  in  the  township  was  not  an  essential  re- 
quisite to  the  valid  organization  of  the  district, — that  it  was 
necessary  to  enable  the  clerk  to  extend  the  school  taxes  on 
the  property  in  the  district,  but  not  as  to  the  legal  organiza- 
tion of  the  new  district.  That  was  unlike  this  case.  That 
was  an  act  required  to  be  performed  after  all  the  legal  steps 
had  been  performed  necessary  to  organize  a  new  school  dis- 
trict ;  but  here  the  requirement  was  the  first  step  necessary 
to  authorize  the  commissioners  to  proceed  to  lay  out  the  road. 
The  two  acts  are  wholly  and  essentially  different. 

Even  if  this  paper  purporting  to  be  a  report,  and  the  paper 
purporting  to  be  field  notes,  were  filed  as  required,  were  lodged 
in  the  office  by  some  unknown  person,  at  an  unknown  time 
and  for  some  unknown  purpose,  and  were  in  other  respects 
unobjectionable,  it  fails  to  appear  that  the  commissioners 
were  sworn  as  the  statute  specifically  required,  and  if  not, 
they  were  not  authorized  to  locate  the  road,  or  make  the  field 
notes  or  report. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 

below  must  be  affirmed. 

Decree  affirmed. 
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Chicago  and  Eastern  Illinois  Eailroad  Company 

V. 

Dennis  Geary. 

Filed  at  Ottawa  June  13,  1884. 

1.  Master  and  servant  —  negligence  of  fellow-servant — respondeat 
superior — and  herein,  who  are  fellow -servants.  Where  one  servant  is  in- 
jured by  the  negligence  of  his  fellow- servant,  the  duties  of  both  being  such 
as  to  bring  them  into  habitual  consociation,  so  that  they  might  exercise  an 
influence  upon  each  other  promotive  of  proper  caution,  and  the  master  is 
guilty  of  no  negligence  in  the  employment  of  the  servant  causing  the  injury, 
the  master  will  not  be  held  liable  for  the  injury. 

2.  Where  it  was  to  some  extent  the  duty  of  a  servant  of  a  railway  com- 
pany, as  night  watcher,  to  note  and  report,  upon  the  conduct  of  the  foreman 
of  a  night  crew,  whose  duty  it  was  to  make  up  trains,  etc.,  to  his  superior, 
and  the  night  watcher  could  in  no  event  perform  his  duty  without  constantly 
watching  the  engine  and  cars  of  the  night  crew  while  at  or  upon  a  crossing  of 
a  public  street,  it  was  held,  that  the  night  watcher  and  the  foreman  of  the 
night  crew  were  fellow-servants,  within  the  legal  meaning  of  that  term,  and 
that  the  common  master  was  not  liable  to  the  night  watcher  for  an  injury 
received  in  consequence  of  the  negligence  of  the  foreman  of  the  night  crew 
in  the  discharge  of  his  duties  in  switching  cars  on  one  of  the  tracks  over  the 
crossing. 

3.  Same — when  servant  assumes  risks  by  remaining  in  service.  Where 
an  employe,  after  having  an  opportunity  to  become  acquainted  with  the  risks 
of  his  situation,  accepts  the  same,  he  can  not  complain  if  subsequently  in- 
jured by  such  exposure.  A  partj-  may,  if  he  chooses,  contract  to  take  the 
risks  of  a  known  danger.  Presumptively,  in  such  a  case  he  charges  in  pro- 
portion to  the  risk,  or  rather  for  the  risk. 

4.  Burden  of  proof — in  showing  negligence.  In  an  action  by  an  em- 
ploye of  a  railway  company  to  recover  for  a  personal  injury  from  being  run 
over  by  a  car  while  it  was  being  switched,  if  the  negligence  of  the  company 
in  the  employment  of  the  foreman  or  conductor  engaged  in  moving  the  car, 
or  in  furnishing  proper  appliances,  etc.,  is  relied  on,  the  burden  of  proving 
such  negligence  by  a  preponderance  of  evidence  rests  upon  the  plaintiff. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 
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Mr.  William  Armstrong,  for  the  appellant : 

The  plaintiff  in  this  case  was  a  fellow- servant  with  those 
in  charge  of  the  switch  crew,  and  can  not  recover  of  the 
master  for  an  injury  resulting  to  him  through  the  negligence 
of  a  fellow-servant.  C.  and  T,  R.  R.  Co.  v.  Simmons,  11 
Bradw.  147 ;  Chicago  and  Northwestern  Ry.  Co.  v.  Moranda, 
93  111.  302 ;  Valtez  v.  Oliio  and  Mississippi  R.  R.  Co.  85  id. 
500 ;   Chicago  and  Alton  R.  R.  Co.  v.  Murphy,  53  id.  336. 

The  plaintiff  and  all  the  men  in  the  yard  at  work  with  him 
were  fellow-servants.  Chicago  and  Northwestern  Ry.  Co.  v. 
Moranda,  93  111.  302 ;  Valtez  v.  Oliio  and  Mississippi  R.  R. 
Co.  85  id.  500;  Chicago  and  Alton  R.  R.  Co.  v.  Murphy,  53 
id.  336;  Chicago  and  Alton  R.  R.  Co.  v.  May,  Admx.  108  id. 
288  ;   Chicago  and  Northwestern  Ry.  Co.  v.  Moranda,  id.  576. 

A  servant  can  not  recover  for  an  injury  caused  by  the  use 
of  defective  machinery  in  the  business,  after  he  has  had 
knowledge  of  its  defects.  If  he  continues  in  the  service  after 
such  knowledge,  he  will  be  deemed  to  have  assumed  the  risk 
of  such  defects.  Camp  Point  Manf.  Co.  v.  Ballon,  71  111. 
417 ;  Chicago  and  Alton  R.  R.  Co.  v.  Munroe,  85  id.  25 ; 
Chicago  and  Northwestern  Ry.  Co.  v.  Donohue,  75  id.  106; 
Moss  V.  Johnson,  22  id.  633 ;  Illinois  Central  R.  R.  Co.  v. 
Cox,  21  id.  20 ;  Midland  R.  R.  Co.  v.  Barber,  5  Ohio  St.  541 ; 
Wright  v.  New  York  Central  R.  R.  Co.  25  N.  Y.  562;  Shear- 
man &  Eedfield  on  Negligence,  sec.  94 ;  Chicago  and  North- 
ivestern  Ry.  Co.  v.  Taylm-  et  al.  69  111.  461. 

Messrs.  Monroe  &  Leddy,  for  the  appellee : 

Appellee  assumed  no  peril  incident  to  the  service,  which 
the  appellant,  by  the  exercise  of  reasonable  care,  could  have 
avoided.     Wood  on  Master  and  Servant,  sec.  359. 

Appellant  was  bound  to  exercise  reasonable  care  in  refer- 
ence to  all  the  instrumentalities  of  its  business,  and  is  liable 
to  appellee  for  running  this  train  on  this  particular  occasion 
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without  a  sufficient  equipment  of  men,  lights  and  signals. 
Flike  V.  Boston  and  Albany  R.  R.  Co.  53  N.  Y.  549;  Chicago 
and  Northivestern  Ry.  Co.  v.  Taylor  et  al.  69  111.  469*. 

The  position  of  appellee  not  being  necessarily  hazardous, 
and  the  danger  not  patent,  he  had  a  right  to  presume  appel- 
lant would  discharge  his  duty.  Michigan  Central  R.  R.  Co. 
V.  Dolan,  32  Mich.  510 ;  Buzzell  v.  Laconia  Manf.  Co.  48 
Maine,  113. 

The  men  employed  on  this  switch  train  were  the  instru- 
mentalities employed  by  appellant  to  operate  it.  If  they 
were  insufficient  in  numbers,  for  any  reason,  appellant  is 
liable.  Chicago  and  Northwestern  Ry.  Co.  v.  Taylor  et  al.  69 
111.  461 ;  Flike  v.  Boston  and  Albany  R.  R.  Co.  53  N.  Y.  549. 

The  evidence  shows  that,  as  matter  of  fact,  appellee  was 
not  a  fellow-servant  with  those  operating  the  switch  train. 
There  was  no  such  consociation  as  would  make  him  a  fellow 
with  those  operating  the  train.  Chicago  and  Northwestern 
Ry.  Co.  V.  Moranda,  93  111.  302 ;  Chicago  and  Northwestern 
Ry.  Co.  V.  Taylor  et  al.  69  id.  461. 

Appellee  had  no  power  or  opportunity  to  exercise  any 
influence  over  the  persons  operating  the  train.  This  is  the 
distinctive  test.  Chicago  and  Northwestern  Ry.  Co.  v.  Mo- 
randa, 93  111.  302. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  by  Dennis  Geary,  against 
the  Chicago  and  Eastern  Illinois  Railroad  Company,  for  in- 
juries alleged  to  have  been  sustained  by  the  former  in  con- 
sequence of  the  negligence  of  the  latter.  Judgment  was 
rendered  in  the  circuit  court  in  favor  of  Geary,  and  on  appeal 
to  the  Appellate  Court  for  the  First  District,  it  was  affirmed. 
The  railroad  company  is  the  appellant  here,  asking  a  reversal 
of  the  last  named  judgment  because  of  certain  errors  claimed 
to  have  occurred  in  the  rulings  of  the  circuit  court,  and 
25—110  III. 
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repeated  by  those  of  the  Appellate  Court,  which   we  shall 
hereafter  consider. 

The  following  statement  of  facts,  which  we  have  taken,  in 
a  slightly  abridged  form,  from  the  brief  of  the  appellant,  pre- 
sents all  that  we  deem  material  in  the  evidence  to  a  full  and 
accurate  comprehension  of  the  case :     Appellee  entered  the 
employ  of  appellant  in  September,  1881,  as  night  watcher 
of  tracks  used  by  it  at  their  crossing  of  Thirty-fifth  street, 
in  the  city  of  Chicago,  and  continued  therein  until   after  he 
received  the  injuries  to  recover  for  which  he  brings  this  suit. 
At  that  point,  prior  to  and  during  this  employment,  appel- 
lant used  tracks  lying  west  of  the  tracks  of  the  Western  In- 
diana Eailroad  Company,  numbering  from  one,  which  was 
next  to  the  tracks  of  the  Western  Indiana,   consecutively, 
westward,   until  No.   18,   which  was  the  last.      There  was, 
during  that  time,  also  a  night  crew,  consisting  of  an  engineer, 
fireman,  foreman  of  the  crew,  (called  conductor,)  and  a  helper 
or  assistant  of  the  foreman  or  conductor.     They  had  charge 
of  an  engine,  and  operated  at  and  below  Thirty-fifth  street, 
commencing  about  six  or  seven  o'clock  in  the  evening,  and 
working  all  night,  and  until  six  or  seven  o'clock  next  morn- 
ing.    Their  duties   were,   in  cooperation  with   another  like 
crew  working  northwardly,  to  switch  cars  up  and  down  these 
tracks  in  making  up  trains  going  south,  and  in  taking  apart 
trains  coming  from  the  south.     There  was  likewise,  during 
that  time,  a  freight  train  running  from  appellant's  yards,  over 
these  tracks,  south,  to  Danville,  known  as  "No.  25,"  the  de- 
parting time  of  which  was  10  :20  P.  M.     This  train  was  made 
up  by  the  night  crew  operating  there,  on  track  No.  1,  com- 
mencing at  six  or  seven  o'clock  P.  M.,  and  continuing  until 
the  train  was  made  up,  which  was  never  much  sooner  than 
its  departing  time,  and  sometimes  it  was  a  little  later.     If, 
while  this  train  was  being  made  up,  a  train  came  in  from  the 
south,  it  crossed  Thirty-fifth  street  on  track  No.  2.     Appellee 
occupied  a  flag-house  to  the  east  of  track  No.  1.     His  duties 
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were  to  watch  these  eighteen  tracks  from  six  o'clock  in  the 
evening  until  six  o'clock  in  the  morning,  see  that  the  street 
was  not  obstructed,  and  warn  any  one  desiring  to  cross,  of  the 
approach  of  engines  or  trains  of  cars  on  these  tracks.  When 
the  street  would  get  blocked,  he  was  required  to  report  to  the 
foreman  or  conductor  of  this  night  crew,  and  it  was  the  duty 
of  the  foreman  or  conductor  then  to  at  once  remove  the  cars 
from  the  street.  If  this  was  not  done,  it  was  the  duty  of 
appellee  to  report  the  fact  to  the  yard-master,  who  was  the 
immediate  superior  of  this  foreman  or  conductor.  The  engine 
of  this  night  crew,  with  or  without  ears  attached,  was  pass- 
ing and  repassing  every  few  minutes  throughout  the  night. 
On  the  evening  of  March  6,  1882,  a  freight  train  came  from 
the  south,  and  crossed  Thirty-fifth  street  on  track  No.  2. 
When  it  was  crossing  the  street,  appellee  came  out  of  his 
flag-house  with  a  lantern  in  his  hand,  walked  over  to  track 
No.  1,  where  he  stopped,  and  commenced  conversing  with  a 
brakeman  who  had  just  got  off  the  train  coming  from  the 
south  on  track  No.  2.  At  that  time  the  night  crew  making 
up  the  train  for  No.  25,  were  backing  north,  slowly,  a  few 
empty  coal  cars,  and  the  car  at  the  rear — the  extreme  north 
end  of  the  train — stru^ck  appellee,  knocking  him  down,  and 
the  wheels  ran  over  and  crushed  his  elbow.  There  was  no 
light  on  the  rear  end  of  the  train,  and  no  one  there  to  warn 
persons  of  its  approach.  The  foreman  or  conductor  was,  at 
the  time,  off  the  cars,  taking  the  numbers  of  cars. 

The  case  made  by  the  evidence  is  clearly  one  wherein  one 
servant  is  injured  by  the  negligence  of  his  fellow-servant, 
within  the  legal  meaning  of  that  term.  The  evidence  all 
shows, — and  there  is  no  evidence  tending  to  show  differ- 
ently,— that  the  usual  duties  of  appellee  and  the  foreman  or 
conductor  of  the  night  crew,  "brought  them,"  in  the  language 
of  the  rule  laid  down  in  Chicago  and  Northwestern  Ry.  Co.  v. 
Moranda,  93  111.  302,  "into  habitual  consociation,  so  that 
they  might  exercise  an  influence  upon  each  other  promotive 
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of  proper  caution."  Indeed,  as  we  have  seen,  the  evidence 
goes  beyond  this,  and  shows  that,  to  some  extent,  appellee's 
duty  was  expressly  to  note  and  report  upon  the  conduct  of 
the  foreman  or -conductor  of  the  night  crew,  to  his  superior; 
and  in  no  event  could  appellee  perform  his  duty  without  con- 
stantly watching  the  engine  and  cars  of  the  night  crew,  while 
at  or  upon  this  crossing  of  Thirty-fifth  street.  There  is  no 
proof  that  appellant  was  guilty  of  negligence  in  the  employ- 
ment of  this  foreman  or  conductor  of  the  night  crew,  or  of 
any  of  those  who  composed  that  crew,  nor  is  there  any  proof 
that  appellant  was  guilty  of  negligence  in  furnishing  appli- 
ances, machinery,  etc.,  and  if  negligence  in  either  of  these 
respects  was  relied  upon  by  appellee,  the  burden  was  upon 
him  to  prove  it  by  a  preponderance  of  evidence.  Columbus, 
Chicago  and  Indiana  Central  Ry.  Co.  v.  Troesch,  68  111,  545. 
Appellee,  however, — tacitly,  at  least,  conceding  this  posi- 
tion,— contends  that  appellant  was  guilty  of  negligence  in 
not  furnishing  an  additional  helper  or  assistant  to  the  fore- 
man or  conductor  of  the  night  crew,  so  that  he  could  have 
placed  a  man  on  the  rear  end  of  the  train  while  it  was  being 
backed  and  he  was  off  taking  the  numbers  of  cars,  to  warn 
persons  of  its  approach.  To  this,  appellant  replies  that  this 
crew  was,  at  the  time  appellee  received  his  injury,  precisely 
the  same,  in  all  respects,  that  it  had  been  during  the  entire 
time  that  appellee  had  been  in  the  employ  of  appellant.  No 
reduction  had  been  made  in  its  numbers,  and  no  addition  had 
been  made  to  its  duties ;  that  he  knew,  all  the  time,  the 
character  of  the  duties  discharged  by  the  crew,  the  number, 
efficiency  and  fidelity  of  those  composing  it,  and  voluntarily 
continued  in  his  position,  taking  the  risk  of  the  danger  inci- 
dent to  it,  and  that  the  negligent  act  of  the  conductor  or 
foreman  of  the  crew  in  leaving  the  cars  while  being  backed, 
without  a  man  on  the  rear  end,  was  no  more  to  be  anticipated 
by  appellant  than  it  was  by  appellee, — it  was  simply  the 
negligence  of  a  fellow-servant.     The  rule  is,  as  contended  by 
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counsel  for  appellant,  namely,  when  an  employe,  after  having 
the  opportunity  to  become  acquainted  with  the  risks  of  his 
situation,  accepts  them,  he  can  not  complain  if  he  is  subse- 
quently injured  by  such  exposure.  One  may,  if  he  chooses, 
contract  to  take  the  risks  of  a  known  danger.  Presumptively, 
he  charges,  in  such  cases,  in  proportion  to  the  risk,  or  rather 
for  the  risk.  Camp  Point  Manf.  Co.  v.  Ballon,  71  111.  417  ; 
St.  Louis  and  Southeastern  Ry.  Co.  v.  Britz,  72  id.  257;  Chi- 
cago and  Alton  R.  R.  Co.  v.  Munroe,  85  id.  25 ;  Pennsylvania 
Co.  V.  Lynch,  90  id.  333;  Wharton's  Law  of  Negligence,  sec. 
214. 

The  case  of  Flike  v.  B.  and  A.  R.  R.  Co.  53  N.  Y.  551, 
cited  and  relied  upon  by  counsel  for  appellee,  did  not  present 
this  point.  In  that  case  the  point  was  not  made,  nor,  as  we 
understand  the  report  of  the  case,  would  it  have  had  any 
foundation  in  the  evidence,  that  the  trains  had  previously, 
for  a  series  of  months,  with  the  knowledge  of  the  plaintiff, 
been  sent  out  with  the  same  inadequate  force  with  which 
they  were  sent  out  on  the  day  he  was  injured, — and  this  is 
essential  to  make  the  cases  analogous,  even  if  it  be  conceded 
the  relation  of  fellow-servants  there  existed,  within  the  rule 
of  the  Moranda  case,  supra,  which  may  be  questionable. 

The  court  below  was  requested  to  instruct  the  jury,  on  the 
point  we  have  been  considering,  substantially  in  accordance 
with  the  view  we  have  here  expressed,  but  declined  to  do  so. 
Under  the  evidence,  the  issue  was  properly  before  the  jury, 
and  the  court  erred  in  not  so  instructing. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  Hoyt  et  al. 

V, 

Pawtucket  Institution  for  Savings  et  al. 

Filed  at  Ottawa  June  13,  1884. 

1.  Usury — interest  in  advance.  The  taking  of  the  legal  rate  of  interest 
in  advance  is  not  regarded  as  usurious. 

2.  Same — of  commissions  to  loan  agents.  Brokers  negotiating  loans  of 
other  people's  money  may  charge  the  borrower  commissions,  without  thereby 
making  a  loan  at  the  full  rate  of  legal  interest  usurious,  where  there  is  no 
arrangement  with  the  lender  that  commissions  shall  be  charged  by  the  agent. 

3.  Sale  under  trust  deed — notice  thereof — sufficiency,  as  showing 
amount  due.  A  notice  of  sale  under  a  deed  of  trust  contained  this  clause: 
"Default  has  been  made  in  the  payment  of  part  of  the  interest  note  due 
November  22,  1876,  and  the  whole  of  the  interest  note  due  May  22,  1877; 
and  whereas,  the  legal  holder  of  said  note  and  unpaid  interest  coupons  (the 
Pawtucket  Institution  for  Savings)  has  thereupon  exercised  its  option  of 
declaring  the  whole  principal  sum,  and  the  interest  thereon,  due  and  payable; 
and  whereas,  default  has  been  made  in  the  payment  of  the  principal  and 
interest  so  become  due  and  payable,"  etc.:  Held,  that  the  notice  showed, 
with  reasonable  certainty,  that  the  amount  claimed  to  be  due  was  the  prin- 
cipal sum,  the  interest  note  due  May  22,  1877,  and  -part  of  the  interest  note 
due  November  22,  1876,  and  stated  substantially  the  amount  due.  As  to  the 
part  due  on  the  latter  note  the  notice  was  indefinite,  but,  considering  the 
amounts  involved,  (the  principal  being  $5000,  and  the  interest  notes  $250,) 
and  the  smallness  of  the  sum  due  on  such  interest  note,  the  notice  was  held 
substantially  good. 

4.  Same — inadequacy  of  price — whether  so  regarded.  In  August,  1877, 
real  estate  was  sold  under  a  deed  of  trust  for  $5250,  which  the  witnesses 
placed  in  value  at  $15,000  at  that  time,  which  it  appeared  Avas  much  more 
than  the  property  could  then  have  been  sold  for,  there  being  no  market  for 
the  property  at  the  latter  price,  and  no  demand  for  such  property;  and  it 
appeared  that  in  August,  1881,  when  the  prices  had  advanced,  it  was  sold  for 
only  $12,000,  and  that  at  the  time  of  the  sale  there  was  some  $2000  of  unpaid 
taxes  against  the  land:  Held,  that  there  was  no  such  gross  inadequacy  of 
price  as  should  lend  much  additional  strength  to  any  alleged  irregularity  in 
the  sale. 

5.  Laches — as  a  bar  to  bill  to  set  aside  a  sale  under  a  trust  deed.  A 
delay  of  four  years  in  filing  a  bill  by  the  former  owner  to  set  aside  a  sale  of 
his  real  estate  under  a  deed  of  trust,  on  the  gi-ound  of  alleged  irregularities 
and  inadequacy  of  price,  when  he  knew  of  such  sale  shortly  after  it  was  made, 
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and  neglected  to  redeem  the  property  hj  paying  the  sum  due  from  him,  such 
privilege  having  been  offered  him  by  the  purchaser,  and  he  allowed  the  taxes 
to  accumulate  against  the  property  to  a  large  amount,  was  held  such  laches 
as  to  bar  the  relief  sought.  A  party,  to  avoid  a  sale  of  his  land  for  mere 
irregularities,  must  act  with  promptness,  and  not  wait  to  speculate  upon  the 
chances  of  a  rise  in  the  value  of  the  property. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  J.  I.  &  F.  I.  Bennett,  and  Mr.  E.  H.  Patton,  for 
the  plaintiffs  in  error : 

If  Taylor  was  the  agent  of  the  bank  in  making  the  loan, — 
and  that  he  was  seems  clear, — then  the  payment  of  $250  to 
him  above  the  legal  rate  of  interest  constitutes  usury.  Payne 
V.  Netvcomh,  100  111.  611 ;  Rogers  v.  Buckingham,  33  Conn. 
81 ;  Condit  v.  Baldwin,  21  N.  Y.  219  ;  Bell  v.  Daij,  32  id. 
165  ;  Tyler  on  Usury,  156  ;  Manning  v.  Young,  28  N.  J.  568  ; 
Gray  v.  Van  Blarcum,  29  id.  454. 

The  cases  of  Ballinger  v.  Bourland,  87  111.  513,  Phillips 
V.  Roberts,  90  id.  492,  and  Boylston  v.  Bain,  id.  283,  cited, 
would  be  in  point  if  the  institution  had  no  knowledge  of  Tay- 
lor's taking  a  bonus.  The  taking  of  usury  under  a  mistaken 
notion  that  one  has  a  right  to  take  it,  will  make  it  none  the 
less  usurious.  Marine  Bank  v.  Butts,  9  Mass.  49 ;  Bank  of 
Salina  v.  Alvord,  31  N.  Y.  473;  Childers  v.  Deane,  4  Eand. 
406. 

Laches,  in  order  to  be  imputed  to  a  litigant,  must  have  two 
elements  concurring :  First,  the  party  invoking  it  should  be 
injured ;  and  second,  the  party  against  whom  it  is  invoked 
should  be  in  default  or  in  the  wrong  as  against  the  party 
invoking  it.  Mills  v.  Lockwood,  42  111.  118 ;  Wilson  v.  Byers, 
77  id.  84;  Harper  et  al.  v.  Ely  et  al.  56  id.  196;  Tilton  v. 
Stein,  87  id.  122;  Gibbons  et  al.  v.  Hoag,  95  id.  69;  Musham 
V.  Musham,  87  id.  80  ;  Ryder  et  al.  v.  Emrich  et  al.  104  id. 
470 ;  Thompson  v.  Scott,  1  Bradw.  641 ;  Yeaton  v.  Yeaton,  4 
id.  579 ;    Beveridge  v.  Heivitt,  8  id.  467 ;    Castner  v.  Walrod, 
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83  111.  171 ;  Kellogg  v.  Wilson,  89  id.  357;  Maker  v.  Farwell, 
97  id.  56;   Oakley  v.  Hurlbut,  100  id.  204. 

The  undisturbed  possession  of  Hoyt  in  the  property  is  a 
sufficient  excuse  for  his  not  instituting  proceedings  to  avoid 
the  sale  sooner ;  and  the  same  may  be  said  in  respect  to  the 
negotiations  for  an  arrangement  of  the  matter  in  difference. 

Mr.  HoLDRiDGE  0.  Collins,  for  the  defendants  in  error : 

Interest  paid  in  advance  is  not  usurious.  McGill  v.  Ware, 
4  Scam.  21 ;   Goodrich  v.  Reynolds,  31  111.  490. 

The  |250  commissions  was  received  by  Taylor  as  a  broker, 
and  not  as  the  agent  of  the  institution  for  savings.  Brokers 
negotiating  loans  of  other  people's  money  have  a  right  to 
charge  commissions.  Phillips  v.  Roberts,  90  111.  492 ;  Boyl- 
ston  V.  Bain,  id.  283 ;  Ballinger  v.  Bourland,  87  id.  513. 

A  statutory  requirement  that  the  notice  shall  state  the 
amount  claimed  to  be  due  at  the  time  of  the  first  publication, 
is  sufficiently  met  by  a  statement  of  the  amount  claimed  to 
be  due  at  a  certain  prior  date,  etc.  Jones  on  Mortgages, 
sec.  1855;  Judd  v.  O'Brien,  21  N.  Y.  186. 

Not  void  by  naming  a  larger  amount  than  due  or  can  be 
due.     Murray  v.  Sanborn,  62  Barb.  223. 

The  amount  due  must  be  stated  with  substantial  accuracy. 
Perry  on  Trusts,  sec.  602  s. 

Four  years'  delay  has  been  frequently  held  by  this  court 
to  bar  the  right  of  redemption.  Hamilton  v.  Lubukee,  51  111. 
415;  Bush  v.  Sherman,  80  id.  160;  McHany  v.  Schenk,  88 
id.  357. 

Five  and  six  years'  delay  while  valuable  real  estate  is  ad- 
vancing in  value,  is  laches.  Cunningham  v.  Fitliian,  2  Gilm. 
650  ;   Walsh  v.  Brennan,  52  111.  123. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  Superior  Court  of 
Cook  county  on  September  5,  1881,  to  set  aside  a  sale  of  real 
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property,  made  August  16,  1877,  under  a  trust  deed  given 
by  William  M.  Hoyt  and  wife  to  the  Pawtucket  Institution 
for  Savings,  on  May  22,  1876.  On  May  22,  1871,  Hoyt 
borrowed  from  the  Savings  Institution  $5000,  for  five  years, 
agreeing  to  pay  ten  per  cent  interest  per  annum,  payable 
semi-annually,  in  advance.  On  May  26,  1876,  Hoyt  obtained 
a  renewal  of  the  loan,  at  nine  per  cent  interest,  payable  semi- 
annually, in  advance.  By  the  terms  of  the  trust  deed  any 
default  in  the  payment  of  interest  or  taxes  made  the  principal 
sum  at  once  due  and  payable,  at  the  option  of  the  holder  of 
the  note  therefor.  On  August  16,  1877,  the  trustee  in  the 
trust  deed  made  sale  of  the  premises  to  Charles  Moies,  presi- 
dent of  the  Pawtucket  Institution  for  Savings,  for  $5250,  and 
executed  to  him  a  deed  therefor.  •  The  trustee's  deed,  as  also 
the  notice  of  sale,  recites  default  in  the  payment  of  part  of 
the  interest  note  due  on  the  22d  day  of  November,  1876,  and 
the  whole  of  the  interest  note  due  on  the  22d  day  of  May, 
1877,  as  the  ground  for  the  sale  under  the  trust  deed,  the 
notice  stating  that  the  holder  of  the  unpaid  notes  had  exer- 
cised its  option  and  declared  the  whole  principal  sum  due 
and  payable.  On  June  21,  1881,  the  Pawtucket  Institution 
for  Savings  made  a  contract  with  A.  T.  Ewing  for  a  sale  to 
him  of  the  property,  and  executed  to  him  a  warranty  deed 
therefor,  dated  August  4,  1881,  for  $12,000.  Laches  was  set 
up  in  the  answer  of  the  Pawtucket  Institution  for  Savings. 
On  final  hearing,  upon  proofs  taken,  the  court  below  dis- 
missed the  bill.  The  complainant  brings  this  writ  of  error. 
The  bill  alleged  the  following  grounds  for  setting  aside  the 
sale :  First,  that  the  notes  and  trust  deed  were  executed  for 
$5000,  but  that  Hoyt  received  only  $4500, — that  $250  was 
kept  out  for  interest  in  advance,  and  $250  was  retained  as 
commissions  by  Taylor,  the  agent  of  the  Pawtucket  Insti- 
tution for  Savings,  wherein  it  is  claimed  there  was  usury ; 
second,  that  the  interest  notes  due  May  22  and  November  22, 
1876,  were  paid,  and  that  the  Institution  for  Savings  then 
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agreed  to  accept  interest  thereafter  not  in  advance,  and  there- 
fore no  interest  was  due  until  November  22,  1877;  third, 
that  the  notice  of  sale  did  not  contain  the  amount  due ;  and 
fourth,  that  $5250  bid  at  the  sale  was  an  inadequate  price. 

By  the  terms  of  the  notes  and  trust  deeds  the  interest 
was  payable  in  advance.  Interest  paid  in  advance  is  not 
usurious.  McGill  v.  Ware,  4  Scam.  21 ;  Goodrich  v.  Reynolds, 
31  111.  490. 

The  Pawtucket  Institution  for  Savings  was  an  institution 
in  the  State  of  Khode  Island.  Taylor  was  a  loan  broker  in 
Chicago.  Taylor  sent  on  from  Chicago  to  the  Institution  for 
Savings  the  application  for  the  loan,  which  the  institution 
accepted,  and  paid  the  money  by  a  draft  for  $4750,  payable 
to  the  order  of  Hoyt,  retaining  from  the  $5000  (the  amount 
loaned)  $250,  a  half  year's  interest,  in  advance.  Taylor 
charged  Hoyt  $250  commissions  for  securing  the  loan,  so 
that  the  net  sum  which  Hoyt  got  was  but  $4500.  This  com- 
mission received  by  Taylor  was  not  from  any  arrangement 
with  the  Institution  for  Savings,  or  with  its  knowledge.  It 
got  no  part  of  the  commission,  and  received  no  more  than 
ten  per  cent  interest  on  the  money  loaned.  Brokers  nego- 
tiating loans  of  other  people's  money  may  charge  the  borrower 
commissions,  without  thereby  making  a  loan  at  the  full  rate 
of  legal  interest  usurious.  Ballinger  v.  Bourland,  87  111.  513  ; 
Phillips  V.  Roberts,  90  id.  492;  Boylston  v.  Bain,  id.  283. 

Payne  v.  Newcomh,  100  111.  611,  was  not  intended  to  decide 
anything  to  the  contrary,  as  seems  to  be  supposed  by  counsel 
for  plaintiffs  in  error.  In  the  latter  case  there  was  an  express 
understanding  between  Stevens,  the  lender,  and  Newcomb, 
his  agent,  that  Newcomb  should  get  his  commissions  from 
the  borrower.  The  court  there  says,  in  its  opinion :  "In 
effect  the  transaction  is  the  same  as  had  the  loan  been  made 
at  fifteen  per  cent,  and  ten  had  been  paid  to  Stevens  and 
five  to  Newcomb.  This  was  the  result  which,  by  the  parties, 
was  intended  before  the  inception  of  the  transaction.     It  was 
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in  pursuance  of  an  arrangement  of  the  lender  and  his  agent." 
There  is  nothing  of  that  kind  appearing  in  the  present  case. 
It  is  the  case  of  a  person  at  a  distance  receiving,  through  a 
broker  residing  here,  an  application  for  a  loan  at  the  full 
legal  rate  of  interest,  and  accepting  the  application  and  send- 
ing on  the  money  to  be  loaned  as  applied  for,  nothing  what- 
ever being  said  upon  the  subject  of  commissions.  It  was  not, 
it  is  true,  a  solitary  instance.  Taylor  was  in  the  business  of 
receiving,  here,  applications  for  loans,  and  sending  them  on 
to  persons  living  abroad,  for  acceptance  or  rejection,  and 
when  applications  were  accepted  he  charged  the  applicants, 
here,  commissions,  but  without  any  understanding  with  the 
lenders,  and  in  the  course  of  such  business  he  forwarded, 
among  others,  to  this  Institution -for  Savings,  a  large  number 
of  applications  for  loans  besides  the  one  in  this  case,  many 
of  which  were  accepted  and  others  rejected.  The  Institution 
for  Savings  has  never  received,  or  agreed  to  receive,  more 
than  the  legal  rate  of  interest  upon  this  loan,  and  whatever 
in  addition  thereto  Hoyt  has  paid  to  Taylor  has  been  in 
compensation  for  the  services  of  the  latter  in  procuring  the 
loan  for  Hoyt,  which  was  something  entirely  between  them- 
selves, independent  of  the  Institution  for  Savings,  with  which 
the  latter  had  no  connection.  We  fail  to  discover  anything 
of  usury  in  the  transaction. 

The  interest,  by  the  terms  of  the  notes,  was  payable  semi- 
annually, in  advance.  The  proof  fails  to  establish  the  alle- 
gation of  the  bill  that  after  the  payment  of  the  interest  note 
due  November  22,  1876,  the  Institution  for  Savings  agreed 
with  Hoyt  that  it  would  accept  interest  during  the  remainder 
of  the  time  semi-annually  not  in  advance.  It  is  this  alleged 
agreement,  and  the  claimed  over-payment  for  usurious 'inter- 
est in  commissions  on  the  loan  in  1871,  that  the  bill  relies 
upon  as  showing  there  was  no  semi-annual  interest  payment 
due  on  May  22,  1877, — that  it  had  either  been  extended  by 
said  alleged  agreement  to  November  22,  1877,  or  had  been 
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IDaid  by  such  over-payment  of  usurious  interest,  as  claimed. 
We  find  failure  in  either  of  these  respects  to  show  that  the 
interest  note  payable  May  22,  1877,  was  not  due  at  the  time' 
the  sale  was  made.  Nor  does  the  proof  show  that  the  whole 
of  the  interest  note  due  November  22,  1876,  was  paid,  as  the 
bill  alleges.  We  think  the  fair  showing  by  the  proof  is,  that 
on  the  day  of  the  publication  of  notice  of  the  sale,  all  of  the 
May  22,  1877,  coupon  was  due,  and  that  a  small  balance 
remained  unpaid  on  that  of  November  22,  1876. 

As  to  the  point  that  the  notice  of  sale  did  not  contain  the 
amount  due,  the  statement  in  that  respect  in  the  notice  is, 
that  "default  has  been  made  in  the  payment  of  part  of  the 
interest  note  due  November  22,  1876,  and  the  whole  of  the 
interest  note  due  May  22,  1877  ;  and  whereas,  the  legal  holder 
of  said  note  and  unpaid  interest  coupons  (the  Pawtucket 
Institution  for  Savings)  has  thereupon  exercised  its  option  of 
declaring  the  whole  principal  sum,  and  the  interest  thereon, 
due  and  payable ;  and  whereas,  default  has  been  made  in  the 
payment  of  the  principal  and  interest  so  become  due  and 
payable,"  etc.  We  think  it  appears  from  the  notice,  wdth 
reasonable  certainty,  that  the  amount  claimed  to  be  due  is 
the  principal  sum,  the  interest  note  due  May  22,  1877,  and 
part  of  the  interest  note  due  November  22,  1876.  There  is 
an  indefiniteness  in  the  latter  respect  in  stating  as  to  what 
part  of  the  interest  note  due  November  22,  1876,  there  has 
been  default  of  payment.  But  considering  the  amounts  in- 
volved,— the  smallness  of  the  interest  note  compared  with  the 
principal  sum, — we  think  the  notice  in  this  respect  may  be 
said  to  state  substantially  the  amount  due.  The  amount  of 
the  debt  must  be  stated  with  substantial  accuracy.  Perry  on 
Trusts,  sec.  602  s. 

We  see  no  such  grossness  of  inadequacy  in  price  as  should 
lend  much  additional  strength  to  any  alleged  irregularity  in 
the  sale.  What  proof  there  is  in  the  record  upon  the  subject 
would  place  the  valuation  of  the  property  at  the  time  it  was 
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sold,  at  about  $15,000.  But  we  are  satisfied  from  the  evi- 
dence that  was  much  more  than  the  property  could  have  been 
sold  for  at  that  time.  The  witnesses  say  the  real  estate  mar- 
ket was  "flat"  at  that  time;  that  there  was  no  market  for 
the  property  at  that  price  at  the  time  ;  that  this  property  was 
not  marketable  ;  that  there  was  no  demand  for  such  property. 
In  August,  1881,  when  there  had  been  great  appreciation  in 
prices  over  those  in  1877,  the  property  sold  for  but  $12,000. 
And  at  the  time  of  the  sale,  too,  under  the  trust  deed,  there 
were  some  $2000  unpaid  taxes  against  the  land.  The  non- 
payment of  taxes  was  not  assigned  in  the  notice  of  sale  as  a 
ground  therefor,  yet  it  seems  to  have  been  a  reason  for  mak- 
ing the  sale. 

But  were  the  alleged  irregularities  in  the  sale  established 
by  proof,  we  are  of  opinion  that  the  laches  which  appears  in 
this  case  is  too  great  to  entitle  the  complainant  to  maintain 
this  bill.  The  sale  took  place  August  16,  1877.  Hoyt  knew 
that  the  papers  had  been  placed  in  the  hands  of  attorneys  for 
foreclosure.  On  June  23,  1877,  he  paid  to  such  attorneys 
$102  on  account  of  interest.  Publication  of  notice  of  sale 
was  made  on  June  23.  Admittedly,  as  early  as  October  or 
November,  1877,  Hoyt  knew  that  the  sale  had  been  made, 
yet  he  does  not  file  his  bill  until  September  5,  1881.  The 
excuse  made  for  this  delay  is,  that  Hoyt  had,  since  the  sale, 
been  in  the  possession  of  the  premises,  and  he  delayed  as  he 
did,  in  filing  his  bill,  because  he  hoped  the  Pawtucket  Insti- 
tution for  Savings  would  have  accepted  the  amount  justly 
due  it,  with  interest,  and  set  aside  the  sale,  and  that  said 
institution  had,  from  time  to  time,  held  out  inducements  to 
him,  and  led  him  to  believe  they  would  accept  the  amount  of 
said  indebtedness.  All  that  the  proof  shows  in  this  regard 
is,  that  on  November  3,  1879,  Hoyt  wrote  and  sent  to  the 
Institution  for  Savings  a  letter,  saying  that  he  would  like  to 
make  some  arrangement  whereby  he  could  again  obtain  per- 
fect title  to  the  property,  the  letter  complaining  of  the  action 
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of  the  attorneys  in  foreclosing  without  notice  to  him,  stating 
there  was  no  interest  due  at  the  time  under  an  express  under- 
standing with  them,  and  that  when  the  last  interest  payment" 
was  made  it  was  agreed  that  instead  of  paying  interest  in 
advance  he  might  pay  at  the  expiration  of  six  months,  and 
saying  if  it  could  be  arranged  amicably  he  would  like  to  hear 
from  them  in  the  matter.  The  following  letter  was  sent  in 
reply : 

"Pawtucket,  E.  I.,  November  6,  1879. 
"W.  H.  Hoyt: 

''Dear  Sir — Yours  of  the  3d  inst.  at  hand.     We  will  write 

to  our  agent,  Mr.  Hurlbut,  in  regard  to  the  subject  matter  of 

your  letter.     You  call  on  him.     We  are  willing  and  ready  to 

dispose  of  our  estates  in  Chicago  if  our  claims  are  paid.     We 

are  also  willing  to  retain  on  mortgage  a  fair  proportion  of  the 

purchase  money. 

"Very  respectfully, 

Thomas  Moies,  Treasurer." 

Upon  the  receipt  of  that  letter,  Hoyt,  on  November  10, 
1879,  had  a  conversation  with  Hurlbut,  wherein  Hurlbut  told 
him  that  the  Pawtucket  institution  would  accept  the  money 
that  the  property  had  cost  it,  as  it  did  not  want  it.  Hurlbut 
states  that  was  the  substance  of  the  conversation,  and  was 
the  fact, — that  no  offers  were  made  of  payment  of  money. 
The  above  is  all  that  the  proof  shows  as  having  in  any  way 
taken  place  between  Hoyt  and  the  Pawtucket  institution,  be- 
tween the  time  of  the  sale  (August  16,  1876,)  and  the  filing 
of  the  bill, — September  5,  1881.  Although  Hoyt  states  there 
were  other  communications  between  them  upon  the  subject, 
this  is  denied  by  the  Pawtucket  institution  and  by  Hurlbut. 
The  Paw^tucket  institution  was  left  to  pay  the  taxes  on  the 
property,  and  paid  upwards  of  $3000  of  taxes  subsequent  to 
the  sale.  A  fair  opportunity  was  offered  to  Hoyt  to  come  in 
and  redeem  by  paying  what  the  property  had  sold  for,  or 
even  a  part  of  it,  and  securing  the  remainder  by  mortgage 
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on  the  same  premises.  But  he  did  not  avail  himself  of  the 
offer.  His  conduct  would  indicate  that  he  did  not  regard  it 
for  his  interest  to  redeem  in  the  then  condition  of  real  estate 
values,  but  when,  from  the  lapse  of  time,  the  appreciation  of 
prices  made  it  a  desirable  object  to  do  so,  he  then  moved  to 
have  the  sale  set  aside.  In  the  case  of  such  avoidable  sales 
there  should  not  be  afforded  the  opportunity  of  speculation 
on  chances.  It  is  not  permissible  for  a  party  to  lie  by  and 
await  events,  and  have  the  power,  at  any  time  in  the  future, 
to  let  the  sale  stand,  or  avoid  it,  according  as  it  may  be 
found  then  for  his  interest  to  do.  There  should  be  prompti- 
tude of  action  within  a  reasonable  time.  {Hamilton  v.  Lubu- 
kee,  51  111.  415;  Bushy.  Sherman,  80  id.  160;  McHany  v. 
Schenk,  88  id.  357.)  In  Bush  y.  Sherman, — a  case  of  such  a 
sale  of  property  in  Chicago, — -a  delay  of  more  than  four  years 
in  filing  a  bill  was  held  too  late,  although  the  mortgagor  was, 
a  large  portion  of  the  time,  in  the  rebel  lines  when  there  was 
no  intercourse  between  the  two  sections  of  the  Union. 

The  proof  shows  no  sufficient  excuse  for  the  delay  in  the 
present  case,  and  we  regard  it  as  too  great. 

The  decree  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 

Scott,  Ch.  J.,  and  Walker,  J. :  We  are  unable  to  concur 
in  the  doctrine  and  conclusion  announced  by  this  opinion. 

Mr.  Justice  Scholfield  :  My  first  impression  of  this  case 
was  in  favor  of  reversing  the  decree  below.  On  further  inves- 
tigation I  am  satisfied  to  affirm  the  decree  on  the  last  ground 
expressed  in  the  opinion, — laches  in  filing  the  bill.  In  no 
view  was  the  sale  absolutely  void.  The  most  favorable  view, 
under  the  facts,  to  plaintiff  in  error,  is,  he  might  elect  to 
avoid  it  within  a  reasonable  time.  That  reasonable  time,  in 
my  opinion,  is  to  be  measured  by  the  peculiar  circumstances 
then  existing.     He  ought  not  to  be  allowed  delay  to  specu- 
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late  upon  the  probabilities  of  the  future  market,  and  redeem, 
or  not,  as  might  seem  to  him  most  profitable.  Nor  ought  he 
to  be  allowed  thereby  to  add  burdens  upon  the  bank  in  the 
shape  of  additional  unpaid  taxes  and  assessments. 

Mr.  Justice  Dickey  :    I  concur  in  the  views  of  Mr.  Justice 

SCHOLFIELD. 


William  Harmon 

V, 

The  City  of  Chicago. 

Filed  at  Ottawa  June  13,  1884. 

1.  Okdinance — without  a  penalty — effect  upon  prosecution  under  an- 
other ordinance  for  the  same  offence.  A  section  of  a  city  ordinance  which 
declares  certain  acts  within  the  city  to  be  a  public  nuisance,  but  provides  no 
penalty  for  an  infraction  of  its  provisions,  is  no  evidence  in  a  prosecution  for 
the  same  acts  made  punishable  by  another  section  or  ordinance  complete  in 
itself. 

2.  Same — and  ordinance  to  suppress  a  nuisance,  and  providing  a  pen- 
alty— validity.  An  ordinance  of  the  city  of  Chicago  that  "the  owner  or 
owners  of  any  boat  or  locomotive  engine,  and  the  person  or  persons  em- 
ployed, as  engineer  or  otherwise,  in  the  working  of  the  engine  or  engines  in 
said  boat,  or  in  operating  such  locomotive,  and  the  proprietor,  lessee  and 
occupant  of  any  building,  who  shall  permit  or  allow  dense  smoke  to  issue  or 
be  emitted  from  the  smoke-stack  of  any  such  boat  or  locomotive,  or  the 
chimney  of  any  building,  within  the  corporate  limits,  shall  be  deemed  and 
held  guilty  of  creating  a  nuisance,  and  shall,  for  everj^  such  offence,  be  fined 
in  a  sum  not  less  than  five  nor  more  than  fifty  dollars:"  Held,  to  be  valid 
and  enforcible. 

3.  Nuisance — smoke  in  a  city  —  whether  a  nuisance — and  whether  a 
nuisance  must  be  so  declared.  If  the  effect  of  dense  smoke  emitted  from  a 
smoke-stack  or  chimney  is  detrimental  to  certain  classes  of  property  and 
business  within  the  limits  of  a  city,  and  is  a  personal  annoyance  to  the  public 
at  large  within  the  city,  it  is  a  public  nuisance,  whether  so  declared  by  ordi- 
nance or  not.  Unless  such  in  fact,  the  act  of  so  declaring  it  will  not  make  it 
a  public  nuisance. 
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4.  Conflict  of  laws — smoke  from  tug -boats  in  Chicago  river — pro- 
hibition by  a  city  ordinance — whether  a  regulation  of  commerce.  An  ordi- 
nance of  the  city  of  Chicago,  making  the  owners,  etc.,  of  tug-boats,  engines, 
etc.,  liable  for  allowing  the  emission  of  dense  smoke  from  their  smoke-stacks, 
is  not  in  violation  of  section  8,  article  1,  of  the  Federal  constitution,  which 
declares  that  "Congress  shall  have  power  to  regulate  commerce,"  etc.  Such 
a  regulation  by  the  city  does  not  impose  any  restraint  on  the  use  of  such 
vessels,  although  engaged  in  genera,l  commerce,  other  than  is  consistent  with 
law.     Controlling  the  use  of  tug-boats  in  towing  in  and  out  vessels  from  the 

*   harbor,  is  in  no  sense  in  conflict  with  the  power  existing  in  Congress  to  regu- 
late commerce  with  foreign  nations  and  among  the  several  States. 

5.  Same — as  to  State  and  Federal  jurisdiction.  Where  a  conflict  may 
arise  between  a  State  and  the  general  government  as  to  legislation  committed 
to  Congress,  Federal  authority  must  always  prevail,  for  the  reason  that  legis- 
lation in  pursuance  of  the  Constitution  of  the  United  States  is  the  supreme 
law  of  the  land.  In  some  instances  the  State  and  general  government  may 
exercise  concurrent  jurisdiction  in  certain  matters,  and  until  the  general  gov- 
ernment sees  proper  to  act.  State  legislation  is  warranted,  and  the  power  of 
the  State  over  such  subjects  is  plenary. 

6.  The  existence  of  a  power  in  Congress  to  control  harbors,  and  the  tow- 
ing in  and  out  merchant  vessels  engaged  in  commerce  with  foreign  nation^ 
and  with  the  several  States,  does  not  of  itself  prevent  local  legislation  for  the 
security  of  property,  and  the  health,  comfort  and  convenience  of  the  people 
in  a  municipality.  It  is  only  repugnant  and  interfering  State  legislation  that 
must  give  way  to  the  paramount  laws  of  Congress  constitutionally  enacted. 

7.  Police  powee  of  the  State — to  what  it  extends — and  to  whom  it 
may  be  delegated.  A  State  has  all  power  necessary  for  the  protection  of  the 
property,  health  and  comfort  of  the  public,  and  it  may  delegate  this  power  to 
local  municipalities  in  such  measure  as  may  be  deemed  desirable  for  the  best 
interests  of  the  public;  and  the  State  may  resume  it  again  when  deemed 
expedient. 

8.  Judicial  notice — as  to  organization  of  city  of  Chicago — location 
of  Chicago  river — and  denseness  of  population.  This  court  will  take  judi- 
cial notice  of  the  fact  that  the  city  of  Chicago  is  organized  under  the  general 
"Act  to  provide  for  the  incorporation  of  cities  and  villages,"  in  force  July  1, 
1882;  and  also  that  the  Chicago  river  is  situated  in  the  midst  of  the  city, 
where  a  dense  population  exists,  and  near  which  much  of  the  business  of  the 
city  is  transacted. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

26—110  III. 
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statement  of  the  case.     Brief  for  the  Appellant, 

This  suit  was  originally  commenced  by  the  city  of  Chicago, 
against  William  Harmon,  in  the  police  court  of  the  city  for 
the  first  district,  for  creating  a  nuisance,  by  permitting  or 
allowing  a  "dense  smoke"  to  issue  from  the  smoke-stack  of 
the  steam  tug-boat  "Tom  Brown,"  owned  by  defendant,  and 
which,  at  the  time,  he  was  operating  in  and  about  the  Chi- 
cago river,  within  the  corporate  limits  of  the  city,  in  violation 
of  sections  1650  and  1651  of  an  ordinance  entitled  "An  ordi- 
nance for  revising  and  consolidating  the  general  ordinances 
of  the  city  of  Chicago,"  passed  April,  1881.  On  the  trial  in 
the  police  court,  defendant  was  found  guilty,  and  fined  in  the 
sum  of  fifty  dollars.  A  trial  de  novo  was  had  in  the  Criminal 
Court,  on  the  appeal  of  the  defendant,  where  the  case  was 
submitted  on  an  agreed  statement  of  facts,  and  where  the 
defendant  was  again  found  guilty,  and  a  fine  in  the  same 
amount  imposed.  That  judgment  was  af&rmed  in  the  Appel- 
late Court  for  the  First  District,  and  a  majority  of  the  judges 
of  that  court  having  certified  the  case,  in  their  opinion, 
involves  questions  of  law  of  such  importance,  on  account  of 
principal  and  collateral  interests,  as  that  it  should  be  passed 
upon  by  the  Supreme  Court,  defendant  brings  the  case  to  this 
court  on  his  further  appeal. 

Mr.  William  Armstrong,  for  the  appellant : 

What  powers  included  in  the  police  power  :  4  Blackstone's 
Com.  162;  Cooley's  Const.  Lim.  572,  573,  576;  Thorp  v. 
Rutland  and  Burlington  R.  R.  Co.  27  Vt.  149 ;  Railroad  Co. 
V.  Husen,  5  Otto,  470. 

The  ordinance  is  in  excess  of  the  police  powers  vested  in 
the  State,  and  an  interference  with  inter- State  commerce 
as  well  as  commerce  with  foreign  nations.  Railroad  Co.  v. 
Husen,  5  Otto,  465  ;  Salzenstein  et  al.  v.  Marvin,  91  111.  391 ; 
Yeazel  v.  Alexander,  58  id.  254. 

That  the  Chicago  river  is  a  navigable  stream,  and  hence  a 
public  highway,  is  clear.     Cooley's  Const.  Lim.  589. 
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Brief  for  the  Appellee. 

As  to  what  are  nuisances,  and  their  kinds,  counsel  cited 
and  commented  upon  3  Blackstone's  Com.  215 ;  1  Hawkins' 
Pleas  of  the  Crown,  362 ;  Commomvealth  v.  Howe,  13  Gray, 
26 ;  Commonwealth  v.  Hart,  10  id.  465 ;  Commomvealth  v. 
Davis,  11  id.  48;  Commomvealth  v.  Floyd,  id.  52;  Wood  on 
Nuisances,  sees.  24,  47,  80,  477,  607 ;  Ely  v.  Supervisors,  36 
N.  Y.  297;  The  State  v.  Hand,  7  Iowa,  411;  Commonwealth 
V.  VanLichts,  Bright,  (Pa.)  69;  Attorney  General  y.  Stewart, 
20  N.  J.  Ch.  417;  Aldrich  v.  Howard,  7  R.  I.  87 ;  8  id.  246; 
Burdet  v.  Sivenson,  17  Texas,  487 ;  Kirkman  v.  Handy,  11 
Humph.  406  ;  Coker  v.  Birge,  10  Ga.  336  ;  Dunmuil  v.  Dupont, 
18  B.  Mon.  800. 

As  to  the  power  of  cities  and  towns  to  declare  certain  things 
nuisances :  Winford  v.  The  People,  14  Mich.  41 ;  Austin  v. 
Murray,  16  Pick.  125;  Goddard  y.  Jacksonville,  15  111.  588; 
Roberts  v.  Ogle,  30  id.  459 ;  Toivn  of  Lake  View  v.  Lit2,  44 
id.  81 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Joliet, 
79  id.  25  ;  North  Chicago  City  Ry.  Co.  v.  Lake  View,  105  id. 
207;   The  State  v.  Jersey  City,  5  Dutch.  171. 

Mr.  F.  S.  Winston,  Corporation  Counsel,  for  the  appellee: 

The  court  will  take  judicial  notice  of  the  fact  that  the  city 
of  Chicago  is  organized  under  the  general  Incorporation  act. 
Potwin  Y.  Johnson,  106  111.  452. 

Assuming  the  tug  of  appellant  to  be  engaged  in  "commerce 
between  the  States, "  yet  the  ordinance  in  question  is  a  local 
police  regulation,  w^hich  the  State  of  Illinois,  and  the  city  by 
authority  of  the  State,  have  full  power  to  make ;  and  the 
exercise  of  such  powder  is  not  in  conflict  with  section  8,  article 
1,  of  the  Federal  constitution.  Gibbons  v.  Ogden,  9  Wheat.  1 ; 
Conway  v.  Taylor,  1  Blackf.  603 ;  License  cases,  5  How.  504 ; 
Gilman  v.  Philadelphia,  3  Wall.  713 ;  Crandall  v.  Nevada,  6 
id.  35  ;  Railroad  Co.  v.  Fuller,  17  id.  560  ;  Osborne  v.  Mobile, 
16  id.  479  ;  Transportation  Co.  v.  Chicago,  9  Otto,  643  ;  Foster 
V.  Port  of  New  Orleans,  94  U.  S.  248 ;  Packet  Co.  v.  Board 
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of  Trustees,  105  id.  559;  Escanaba  Transportation  Co.  v. 
Chicago,  107  id.  185;  Chicago  v.  McGinn,  51  111.  266;  Wig- 
gins Ferry  Co,  v.  East  St.  Louis,  102  id.  560. 

The  power  to  declare  what  is  a  nuisance,  and  to  abate  the 
same,  is  a  valid  power.  Goddard  v.  Jacksonville,  15  111.  588  ; 
Prest  et  al.  v.  Holland,  19  id.  271 ;  Block  v.  Jacksonville,  36 
id.  301 ;  Roberts  v.  Ogle,  30  id.  459  ;  King  v.  Davenport,  98  id. 
305 ;    North  Chicago  City  Ry.  Co.  v.  Lake  View,  105  id.  207. 

Dense  smoke  is  a  nuisance  per  se.  Wahle  v.  Reinbach,  76 
111.  322 ;  Cooper  v.  Randall,  53  id.  54 ;  Cleveland  v.  Citizens' 
Gas  Light  Co.  20  N.  J.  Eq.  205;  Ross  v.  SiiiZer,  19  id.  294; 
Rhodes  v.  Dunbar,  58  Pa.  St.  275;  Galbraith  v.  Oliver,  3 
Pitts.  79 ;  Catlin  v.  Valentine,  9  Paige,  675 ;  Wood  on  Nui- 
sances, chap.  13. 

The  discretionary  power  given  to  the  council  to  declare 
what  shall  constitute  a  nuisance,  will  not  be  judicially  inter- 
fered with  unless  its  exercise  be  manifestly  unreasonable  and 
oppressive.  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  379 ;  North 
Chicago  City  Ry.  Co.  v.  Lake  View,  105  111.  207. 

The  ordinance  in  question  is  a  valid  exercise  of  the  police 
power  of  the  city.  Ohio  and  Mississippi  R.  R,  Co.  v.  McClel- 
land, 25  111.  140 ;  Galena  R.  R.  Co.  v.  Appleby,  28  id.  283 ; 
Dingman  v.  The  People,  51  id.  278 ;  Northivestern  Fertilizing 
Co.  V.  Hyde  Park,  70  id.  634,  affirmed  in  98  U.  S.  659;  Dil- 
lon on  Mun.  Corp.  (3d  ed.)  sec.  141,  et  seq.;  Cooley's  Const. 
Lim.  sec.  572,  et  seq. 

As  to  the  exception  in  section  1650  of  the  ordinance,  ap- 
pellee contends  that  that  does  not  apply  to  the  smoke-stack 
of  any  boat  or  locomotive ;  and  even  were  the  exception  ille- 
gal, yet  the  balance  of  the  section  would  be  valid.  Cooley's 
Const.  Lim.  sec.  178 ;  Knox  County  v.  Davis,  63  111.  405. 

But  it  makes  no  difference  whether  that  section  was  valid  or 
not,  for  the  reason  that  it  prescribed  no  fine,  and  was  simply 
a  definition;  and  besides,  the  following  section,  1651,  was 
complete  in  itself,  and  under  that  alone  was  the  fine  imposed. 
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Mr.  Geo.  Mills  Kogers,  also,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Only  two  sections  of  the  ordinance  which  it  is  alleged  was 
violated  were  introduced  in  evidence.  So  far  as  anything 
appears  in  the  record,  they  seem  to  have  no  necessary  connec- 
tion with  each  other.  Section  1650  declares  :  "The  emission 
of  dense  smoke  from  the  smoke-stack  of  any  boat  or  loco- 
motive, or  from  any  chimney,  anywhere  within  the  city,  shall 
be  deemed  and  is  hereby  declared  to  be  a  public  nuisance : 
Provided,  that  the  chimneys  of  buildings  used  exclusively  for 
private  residences  shall  not  be  deemed  within  the  provision 
of  this  ordinance."  It  will  be  perceived  this  section  provides 
no  penalty  for  any  infraction  of  its  provisions.  At  most  it 
would  seem  to  be  a  definition  of  what  the  common  council 
regarded  as  a  "public  nuisance, " — nothing  more.  The  case 
will  be  considered  as  though  this  section  of  the  ordinance  had 
not  been  introduced  in  evidence. 

Section  1651  seems  to  be  complete  in  itself,  and  it  was 
under  its  provisions  a  fine  was  imposed  on  defendant.  It  is 
the  only  section  of  the  ordinance  in  evidence  that  imposes 
any  penalty  for  a  violation  of  its  provisions.     It  is  as  follows  : 

"The  owner  or  owners  of  any  boat  or  locomotive  engine, 
and  the  person  or  persons  employed,  as  engineer  or  other- 
wise, in  the  working  of  the  engine  or  engines  in  said  boat, 
or  in  operating  such  locomotive,  and  the  proprietor,  lessee 
and  occupant  of  any  building,  who  shall  permit  or  allow 
dense  smoke  to  issue  or  be  emitted  from  the  smoke-stack  of 
any  such  boat  or  locomotive,  or  the  chimney  of  any  building, 
within  the  corporate  limits,  shall  be  deemed  and  held  guilty 
of  creating  a  nuisance,  and  shall,  for  every  such  offence,  be 
fined  in  a  sum  not  less  than  five  dollars  nor  more  than  fifty 
dollars." 

Considering  these  sections  of  the  ordinance  as  distinct  and 
independent  provisions,  having  no  necessary  connection  with 
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each  other,  the  criticism  made  upon  section  1650,  that  it 
excepts  certain  persons  and  property  from  its  operation,  and 
therefore  conflicts  with  that  provision  of  the  constitution  of 
the  State  which  declares  the  General  Assembly  shall  not  pass 
any  local  or  special  laws  in  certain  enumerated  cases,  among 
which  is,  "granting  to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  privilege  or  immunity  or  fran- 
chise whatever,-'  and  is  for  that  reason  void,  can  have  no 
application  to  section  1651,  just  quoted.  It  is  general  in  its 
provisions,  and  embraces  all  persons  and  property  within 
the  limits  of  the  corporation,  and  imposes  the  same  penalty 
upon  all  persons  guilty  of  "creating  a  nuisance,"  as  therein 
specified. 

It  is  said  section  1651  is  leveled  against  a  private  nuisance, 
and  can  not  therefore  be  the  subject  of  a  public  prosecution 
on  behalf  of  the  municipality,  as  a  public  nuisance  might  be. 
Conceding,  as  is  done  by  the  admission  in  the  record,  the 
effect  of  "dense  smoke"  emitted  from  a  smoke-stack  or  chim- 
ney "is  detrimental  to  certain  classes  of  property  and  busi- 
ness within  the  limits  of  the  city  of  Chicago,  and  is  a  personal 
annoyance  to  the  public  at  large  within  the  city, "  it  is  a  pub- 
lic nuisance,  in  the  midst  of  a  large  and  densely  populated 
city,  wliether  it  is  so  declared  by  ordinance  or  not.  Unless 
it  was  so  in  fact,  the  act  of  declaring  it  to  be  a  public  nui- 
sance would  not  make  it  so.  Omitting  so  to  declare,  it  is 
none  the  less  a  public  nuisance.  Certainly  anything  that  is 
detrimental  to  certain  classes  of  property  and  business  in  a 
populous  city,  and  is  a  personal  annoyance  to  the  public  at 
large  within  the  city,  needs  not  to  be  defined  by  ordinance  or 
by  lexicographers  to  be  known  to  the  common  mind  as  a  pub- 
lic nuisance.  It  is  so  per  sc.  The  nuisance  the  party  is  for- 
bidden by  this  section  of  the  ordinance  to  create  within  the 
limits  of  the  city,  will  be  treated,  in  the  further  consideration 
of  the  case,  as  a  public  nuisance,  and  as  much  subject  to 
legislative  control,  as  if  it  had  been  defined  by  ordinance  to 
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be  a  public  nuisance.  Nor  will  any  subtle  distinctions  be 
indulged  as  to  what  is  meant  by  "dense  smoke,"  as  those 
terms  are  used  in  the  ordinance.  The  terms  used  will  be 
understood  as  commonly  employed,  and  this  court  will  un- 
derstand by  "dense  smoke,"  precisely  what  everybody  else 
does  that  has  ever  seen  a  volume  of  dark,  dense  smoke  as 
it  comes  from  the  smoke-stack  or  chimney  where  common 
soft  or  bituminous  coal  is  used  for  fuel  in  any  considerable 
quantities. 

Passing  now  to  consider  what  more  nearly  affects  the 
merits  of  the  case,  it  is  insisted  section  1651  of  the  ordinance 
conflicts  with  section  8,  article  1,  of  the  constitution  of  the 
United  States,  which  declares:  "Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States,  and  with  the  Indian  tribes," — at  least  so  far 
as  it  applies  to  tug-boats  plying  in  the  Chicago  river,  which 
is  a  navigable  stream,  under  the  laws  of  the  United  States. 
This  objection  implies  a  misconception  of  the  scope  and  pur- 
pose of  the  ordinance.  Undoubtedly  these  tug-boats  are,  in 
a  limited  sense,  engaged  in  commerce  among  the  States,  and 
perhaps  with  foreign  nations.  They  run  out  of  the  river 
and  harbor  at  the  port  of  Chicago,  and  tow  in  large  vessels 
freighted  with  the  products  of  other  States  and  of  foreign 
nations.  Without  their  use  it  would  be  difficult,  and  perhaps 
impracticable,  for  these  great  vessels  with  their  cargoes  to 
get  into  or  out  of  port.  Although  limited  to  the  port  of  Chi- 
cago, the  services  of  these  tug-boats  are  very  valuable  in 
moving  the  goods  and  products  of  the  States  and  foreign 
nations  seeking  a  market  at  Chicago  and  elsewhere  in  the 
west.  But  does  this  ordinance  impose  any  restraint  on  the 
use  of  such  vessels,  although  engaged  in  general  commerce, 
other  than  is  consistent  with  law?  It  is  thought  it  does  not. 
At  most  it  purports  only  to  regulate  their  use  in  such  manner 
as  may  not  produce  effects  detrimental  to  property  and  busi- 
ness, nor  become  a  personal  annoyance  to  the  public  at  large 
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within  the  city, — and  that  is  allowable  to  be  done.  Two 
sources  of  power  for  regulating  the  use  of  steam  tag-boats  in 
the  harbor  and  river  are  discoverable:  First,  the  city,  by 
direct  grant  of  power  from  the  State,  has  the  right  to  make 
regulations  in  regard  to  the  use  of  harbors,  towing  of  vessels, 
opening  and  passing  of  bridges  ;  and  second,  the  police  power 
inherent  in  the  State, — that  power  under  which  everything 
necessary  to  the  protection  of  the  property  of  the  citizen,  and 
the  health  and  comfort  of  the  public,  may  be  done. 

Controlling  the  use  of  tug-boats  in  towing  in  and  out 
vessels  to  and  from  the  harbor,  is  in  no  sense  in  conflict 
with  the  power  existing  in  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States.  That 
is  very  far  from  an  attempt  to  regulate  commerce.  It  is 
but  stating  what  is  a  matter  of  common  observation,  that 
"dense  smoke"  is  caused  by  the  kind  of  fuel  used  in  fur- 
naces and  fire-boxes.  One  kind  may  produce  smoke  of  such 
density  as  to  be  hurtful  to  the  public  comfort  in  populous 
cities  or  villages,  and  another  kind  may  produce  no  such 
effect.  Eegulating  the  use  of  fuel,  or,  what  is  the  same  thing, 
requiring  owners  or  managers  of  tug-boats  to  so  use  their 
vessels  as  not  to  create  a  dense  smoke,  which  it  is  conceded 
would  be  an  annoyance  to  the  public  at  large,  is  in  no  sense 
imposing  any  restraints  upon  commerce,  nor  does  it  in  any 
manner  conflict  with  the  power  of  Congress  under  what  is 
called  the  "commerce  clause"  of  the  constitution  of  the  United 
States.  The  delegated  power  in  the  city  is  broad  enough  to 
warrant  the  passage  of  the  ordinance,  but  back  of  that  is  the 
question,  what  may  the  State  rightfully  do  in  such  matters  ? 
It  will  be  conceded  the  municipality  can  do  nothing  the  State 
can  not  authorize  it  to  do,  and  that  all  power  a  municipal 
corporation  created  by  special  or  general  laws  may  exercise 
emanates  from  the  State  creating  it.  What  powers,  then, 
reside  in  the  State  ?  It  has  all  power  necessary  for  the  pro- 
tection of  the  property,  health  and  comfort  of  the  public,  and 
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that  power  has  been  so  frequently  defined  by  this  court  it  is 
not  necessary  to  restate  it.  Its  power,  in  this  respect,  the 
State  may  delegate  to  local  municipalities,  and  in  such  meas- 
ure as  may  be  deemed  desirable  for  the  best  interests  of  the 
public,  and  the  State  may  resume  it  again  when  deemed 
expedient.  It  is  a  familiar  principle  the  State  has  power 
to  make  all  needful  regulations  to  secure  and  promote  the 
peace,  health,  comfort  and  convenience  of  the  people.  It 
often  happens,  in  legislating  upon  subjects  in  relation  to  the 
peace,  health  or  convenience  of  the  people  at  large,  State 
legislation  approaches  near  to  powers  committed  to  the  gen- 
eral government,  and  especially  in  matters  relating  to  the 
construction  of  roads,  canals  and  bridges,  and  other  kindred 
affairs.  It  seems  to  be  conceded^  by  a  uniform  line  of  deci- 
sions, that  legislation  in  respect  to  matters  affecting  only 
certain  localities,  and  not  affecting  the  whole  people  of  a 
country  in  any  considerable  degree,  will  be  committed  to 
local  municipal  government.  Being  more  immediately  inter- 
ested, such  local  governments  occupy  a  position  to  enable 
them  to  adopt  measures  wisely  adapted  to  the  end  to  be 
secured.  In  some  instances  the  State  and  general  govern- 
ments may  exercise  concurrent  jurisdiction  in  certain  matters, 
and  until  the  general  government  sees  proper  to  act,  it  is 
understood  State  legislation  is  warranted, — otherwise  mat- 
ters pertaining  to  local  police  regulations  might  be  wholly 
neglected,  to  the  great  injury  of  the  public.  Frequent  exam- 
ples of  the  concurrent  powers  of  the  State  and  general  gov- 
ernments are  noticeable  in  the  construction  of  bridges  on  post 
roads  and  over  navigable  streams.  It  is  thought  such  struc- 
tures can  be  best  regulated,  especially  in  large  cities,  by  the 
State,  or  by  local  municipal  authorities  upon  whom  the  duty 
may  be  devolved.  In  such  matters,  until  Congress  assumes 
to  act,  the  power  of  the  State  over  such  subjects  is  under- 
stood to  be  plenary.  Where  a  conflict  might  arise  between 
the  State  and  the  general  government  in  regard  to  such  sub- 
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jects,  Federal  authority  must  always  prevail,  for  the  reason 
legislation  in  pursuance  of  the  constitution  of  the  United 
States  is  the  supreme  law  of  the  land. 

It  is  not  claimed  that  Congress  has  assumed,  under  the 
power  it  is  conceded  to  have  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States,  to  enact  any  laws 
relating  to  towing  in  and  out  vessels  engaged  in  commerce 
to  and  from  the  port  of  Chicago,  and  concerning  the  matters 
embraced  in  this  ordinance.  Such  matters  pertain  to  local 
government,  with  which  it  is  hardly  probable  Congress  will 
ever  assume  to  interfere.  The  law  on  this  subject  is  well  ex- 
pressed by  Mr.  Justice  Field,  in  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678,  where  it  is  said  the  general  doctrine  now  firmly 
established  is,  "the  commercial  power  of  Congress  is  exclu- 
sive of  State  authority  only  where  the  subjects  upon  which 
it  is  exercised  are  national  in  their  character,  and  admit  and 
require  uniformity  of  regulation  affecting  alike  all  the  States. " 
The  regulations .  concerning  local  ports,  notwithstanding  a 
general  control  over  them  for  all  commercial  purposes  is 
conceded  to  be  in  Congress,  is  wisely  left  with  the  State 
authorities  within  the  limits  of  which  such  ports  are  situated. 
The  non-action  of  Congress  in  such  matters  may  be  regarded 
as  a  declaration  the  States  or  the  municipal  authorities  on 
which  the  duty  may  be  devolved  may  be  left  free  to  make  all 
needful  regulations  in  respect  to  wharf-boats,  tug-boats  and 
other  boats  used  within  the  harbors  within  their  respective 
jurisdiction,  and  also  regulations  in  respect  to  the  use  of 
such  harbors  in  towing  of  vessels  and  the  opening  and  pass- 
ing of  bridges ;  and  with  the  exercise  of  such  powers  by  the 
local  municipal  authorities  Congress  has  not  interfered  when 
such  regulations  were  thought  to  be  necessary  to  the  protec- 
tion of  property  or  the  comfort  and  convenience  of  the  people. 
It  does  not  affect  the  validity  of  this  ordinance  that  it  might 
be  repugnant  to  the  existence  of  a  power  in  Congress  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
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States.  Wgre  it  repugnant  to  any  act  of  Congress  on  the 
same  subject,  an  objection  for  that  reason  might  possibly 
have  to  be  sustained,  for,  as  just  stated,  all  legislation  in 
pursuance  of  the  constitution  of  the  United  States  is  the 
supreme  law  of  the  land.  But  Congress  has  passed  no  such 
law,  and  it  will  •  be  time  enough  to  consider  that  question 
when  it  arises.  It  is  not  true  that  all  powers  granted  to 
Congress  are  exclusive  unless  where  concurrent  authority  is 
reserved  to  the  States ;  nor  is  it  correct,  in  every  instance, 
to  say,  "that  within  the  scope  Congress  may  legislate,  the 
States  may  not  legislate."  Such  is  not  the  law.  {Dunne  v. 
The  People,  94  111.  120.)  The  existence  of  a  power  in  Con- 
gress to  control  the  harbor,  and  the  towing  in  and  out  of 
merchant  vessels  engaged  in  commerce  with  foreign  nations 
and  with  the  several  States,  does  not,  of  itself,  prevent  local 
legislation  for  the  security  of  property,  and  the  health,  comfort 
and  convenience  of  the  people  in  a  municipality.  It  is  only 
repugnant  and  interfering  State  legislation  that  must  give  way 
to  the  paramount  laws  of  Congress  constitutionally  enacted. 
But  there  is  another  ground  on  which  this  ordinance  may 
be  maintained  in  its  application  to  "dense  smoke"  emitted 
from  the  smoke-stack  of  any  boat  or  locomotive,  or  from  the 
chimney  of  any  building,  within  the  corporate  limits  of  the 
city.  This  court  will  take  judicial  notice  of  the  fact  the  city 
of  Chicago  is  organized  under  the  general  "Act  to  provide  for 
the  incorporating  of  cities  and  villages,"  in  force  July  1, 
1872,  and  by  law  the  city  council  may,  among  its  other  legis- 
lative powers,  have  authority  "to  declare  what  shall  be  a 
nuisance,  and  to  abate  the  same,  and  to  impose  fines  upon 
parties  who  may  create,  continue,  or  suffer  nuisances  to 
exist."  Under  the  power  granted  by  the  State  the  city  coun- 
cil has  provided,  by  ordinance,  "that  any  one  who  shall  per- 
mit or  allow  dense  smoke  to  issue  or  be  emitted  from  the 
smoke-stack  of  any  *  *  *  j^oat  or  locomotive,  or  the 
chimney  of  any  building,  within  the  corporate  limits,  shall  be 
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deemed  guilty  of  creating  a  nuisance,  and  shall  for  every 
such  offence  be  fined  in  a  sum  not  less  than  five  nor  more 
than  fifty  dollars."  It  will  be  observed  the  power  conferred' 
on  municipal  corporations  is  not  to  declare  what  may  be  a 
"public  nuisance,"  or  a  "nuisance  j)er  se, "  but  it  is  to  declare 
what  shall  be  a  "nuisance, "  and  to  abate  the  same.  Whether 
it  would  be  sufficient  to  warrant  a  conviction  to  simply  prove 
the  fact  "dense  smoke"  issued  from  the  smoke-stack  of  a 
boat  or  locomotive,  or  a  chimney  of  a  building,  within  the 
corporate  limits,  without  proof  that  it  was  in  fact  a  nuisance, 
need  not  now  be  considered.  Taking  judicial  notice,  as  must 
be  done,  the  Chicago  river  is  situated  in  the  midst  of  the  city 
where  a  dense  population  exists,  and  near  which  much  of  the 
business  of  the  city  is  transacted,  it  might  be  held  "dense 
smoke,"  such  as  comes  constantly  from  smoke-stacks  of  boats 
plying  the  waters  of  that  river  that  use  the  common  soft  or 
bituminous  coal  for  fuel,  is  a  public  nuisance  per  se.  But  it 
is  unnecessary  to  pass  on  that  question  now.  It  is  admitted, 
by  stipulation  of  record,  "the  effect  of  the  emission  of  dense 
smoke  is  detrimental  to  certain  classes  of  property  and  busi- 
ness within  the  limits  of  the  city,  *  *  *  and  is  a  personal 
annoyance  to  the  public  at  large  within  the  city,"  and  that 
brings  the  "nuisance"  against  which  the  ordinance  is  leveled 
precisely  within  the  definition  of  a  public  nuisance  that  may 
be  abated  by  public  prosecution.  Declaring  or  omitting  to 
declare  it  a  "public"  nuisance  does  not  change  the  fact. 
That  which  is  the  cause  of  offence  would  be  held  to  be  a 
public  or  a  private  nuisance,  as  the  fact  is.  Some  things, 
without  proof,  will  be  declared  to  be  public  nuisances  per  se, 
and  others  will  be  so  declared  because  the  proof  shows  they 
are  in  fact  public  nuisances.  It  makes  no  difference  how  it 
is  made  to  appear,  so  it  does  appear  the  thing  sought  to  be 
abated  by  a  public  prosecution  is  a  public  nuisance. 

The  case  being  considered  has  many  features  in  common 
with  North  Chicago  Railway  Co.  v.  Lake  View,  105  111.  207. 
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In  that  case  it  was  clearly  conceded  that  under  a  general 
grant  of  power  over  nuisances  like  the  one  in  question,  the 
town  or  municipal  authorities  have  no  power  to  pass  an 
ordinance  declaring  a  thing  a  nuisance  which,  in  fact,  is 
clearly  not  one.  "But,"  it  was  said,  "in  doubtful  cases,  where 
a  thing  may  or  may  not  be  a  nuisance,  depending  upon  a 
variety  of  circumstances  requiring  judgment  and  discretion 
on  the  part  of  the  town  authorities  in  exercising  their  legisla- 
tive functions,  under  a  general  delegation  of  power  like  the  one 
we  are  considering,  their  action,  under  such  circumstances, 
would  be  conclusive  of  the  question."  Accordingly  it  was 
held  the  use  of  steam  by  the  North  Chicago  Eailway  Com- 
pany as  motive  power  in  operating  its  railway  along  and  over 
one  of  the  public  streets  in  the  town  of  Lake  View,  contrary 
to  the  provisions  of  the  ordinance  of  the  town,  was  per  se  a 
nuisance.  In  the  case  being  considered,  the  effect  of  what 
defendant  did  in  running  his  steam  tug-boat  on  the  river, 
within  the  corporate  limits  of  the  city,  is  admitted,  and  what 
was  done  did  create  a  "nuisance, "  in  the  language  of  the  ordi- 
nance. At  common  law  a  nuisance  was  anything  that  worked 
hurt,  or  inconvenience,  or  damage.  A  public  or  common 
nuisance  was  that  which  affected  the  public,  or  was  an  an- 
noyance to  the  king's  subjects  at  large.  Precisely  that  is 
the  character  of  the  "dense  smoke"  emitted  from  defendant's 
steam  tug-boat.  Its  effect  was  detrimental  to  some  classes 
of  property  and  business  within  the  city,  and  was  a  personal 
annoyance  to  the  public  at  large.  Defendant  was  therefore 
properly  held  to  have  been  guilty  of  creating  a  "nuisance," 
and  was  subject  to  the  penalty  or  fine  imposed  by  the  ordi- 
nance. 

It  is  stipulated  this  court  may  take  notice  of  the  size  and 
commercial  importance  of  the  city  of  Chicago,  and  the  court 
may,  of  its  own  motion,  take  judicial  notice  of  what  is  gener- 
ally known, — that  is,  that  the  city  of  Chicago  is  situate  near 
the  great  bituminous  coal  fields  of  the  State,  and  that  much 
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of  the  fuel  used  by  the  multitude  of  manufactories  in  the  city 
which  produces  the  "dense  smoke"  of  which  complaint  is 
made,  is  the  common  soft  coal.  In  view  of  the  magnitude  of 
the  interests  involved,  it  is  suggested  it  will  not  do  to  allow 
the  common  council  to  place  an  embargo  on  all  the  interests 
that  have  to  use  this  coal.  It  may  be  that  some,  and  per- 
haps a  very  great,  inconvenience  would  be  experienced  by  a 
rigid  enforcement  of  the  provisions  of  this  ordinance.  How 
that  may  be  this  court  can  not  know.  What  powers  the  city 
council  may  exercise  under  the  general  law  or  under  its  police 
powers,  is  a  question  of  law  to  be  determined  by  the  courts ; 
but  when  the  city  council  will  exercise  the  powers  with  which 
it  is  clothed,  rfests  in  its  legislative  discretion,  and  the  con- 
sequences that  may  flow  from  the  enforcement  of  ordinances 
enacted  within  powers  conferred,  rest  alone  upon  the  body 
enacting  them,  and  with  which  the  courts  can  have  no  concern. 
.    The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Evanston  Eailroad  Company 

V. 

John  Jacobs. 

Filed  at  Ottawa  May  19,  1884. 

1.  Eminent  domain — measure  of  damages — as  to  the  use  of  land  sought 
to  be  condemned — market  value.  The  true  test  as  to  damages  to  be  paid  for 
land  taken  for  a  public  use,  is  its  market  value  for  any  purpose  to  which  it  is 
adapted  or  may  be  applied.  If  lots  sought  to  be  condemned  are  in  use  for 
market  gardening  purposes,  and  are  more  valuable  for  that  purpose  than  for 
any  other,  the  owner  will  have  the  right  to  show  that  fact;  and  hence  there  is 
no  error  in  admitting  proof  in  such  case  of  the  value  of  the  manure  or  com- 
post on  the  land,  per  load. 

2.  Same— /orwer  decision.  The  case  of  Lake  Shore  and  Michigan 
Southern  Ry.  Co.  v.  Chicago  and  Western  Indiana  R.  R.  Co.  100  111.  21,  as 
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to  fixing  the  damages  for  lots  condemned  for  a  right  of  way,  on  a  different 
basis  than  their  market  value,  is  to  be  applied  only  to  property  which  in  its 
use  or  condition  has  no  market  value. 

3.  New  trial — excessive  damages — in  proceeding  under  Eminent  Do- 
main act.  Where  the  evidence  is  conflicting  as  to  the  value  of  property 
sought  to  be  condemned  for  railroad  purposes,  and  the  jury  have  examined 
the  premises  in  person,  this  court  will  not  reverse  on  the  ground  alone  that 
the  damages  assessed  may  be  considered  high,  unless  the  damages  are  clearly 
excessive. 

4.  Instruction  —  misleading,  as  not  directing  inquiry  to  matters  in 
issue.  On  the  assessment  of  damages  for  lots  sought  to  be  condemned, 
there  being  no  pretense  that  they  had  no  market  value,  the  court  instructed 
the  jury,  that  if  they  found,  from  the  evidence,  that  there  was  no  market 
value  for  such  property  in  such  condition,  they  should  determine  the  actual 
value  of  the  property  from  the  evidence  in  the  case:  Held,  that  the  instruc- 
tion was  calculated  to  mislead,  and  was  erroneous.  The  jury  should  have 
been  so  instructed  as  to  direct  their  inquiry  as  to  the  market  value  of  the 
property. 

5.  Same— w'/iew  good  as  to  one  defendant  and  vicious  as  to  another. 
On  the  assessment  of  damages  for  lots  sought  to  be  condemned  for  right  of 
way,  an  instruction  given  for  A,  one  of  the  defendants,  which  is  erroneous  as 
to  petitioner,  is  not  relieved  of  its  error  because  it  may  be  proper  as  to  other 
land  owners,  when  it  appears  on  its  face  the  same  was  given  on  behalf  of  A. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
EiCHARD  Prendergast,  Judgc,  presiding. 

Mr.  E.  Walker,  and  Mr.  F.  J.  Loesch,  for  the  appellant. 
Messrs.  Eubens,  McGaffey  &  Ames,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  condemn  certain  lots  in  the  city 
of  Chicago,  for  railroad  purposes.  Appellee,  John  Jacobs, 
was  the  owner  of  lots  39  to  45,  inclusive,  in  sub-block  3,  in 
the  subdivision  of  block  12,  in  Sheffield's  addition  to  Chicago. 
These  lots  are  each  twenty-four  feet  front,  and  one  hundred 
and  twenty-four  feet  deep.  Jacobs  resided  on  lot  45,  in  a 
frame  cottage.  Upon  the  rear  of  the  lot  were  a  barn,  shed 
and  out-houses.     The  lots  were  used  by  Jacobs  for  market 
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gardening.  In  the  county  court,  where  a  trial  was  had,  the 
jury  awarded  Jacobs  $8900  as  compensation  for  his  property, 
and  judgment  was  rendered  on  the  verdict. 

It  is  contended  by  appellant  that  the  damages  are  exces- 
sive, that  the  court  erred  in  the  admission  of  evidence,  and 
in  modifying  and  giving  instructions. 

As  to  the  damages  allowed  by  the  jury,  the  evidence  in 
regard  to  the  value  of  the  property  taken  was  conflicting. 
Where  such  is  the  case,  and  the  jury  have  in  person  exam- 
ined the  property,  we  do  not  regard  it  our  duty  to  reverse  on 
the  ground,  alone,  that  the  damages  might  be  considered 
high,  unless  the  damages  are  clearly  excessive ;  and  in  this 
case  we  would  not  be  inclined  to  reverse  had  the  law  involved 
in  the  case  been  properly  given  to  the  jury. 

It  appeared  from  the  testimony  that  the  lots  had  been  well 
manured  for  market  gardening,  and  one  witness  was  called 
to  testify  to  the  value  of  the  compost  on  the  land,  per  load. 
The  admission  of  this  testimony,  it  is  contended,  is  erroneous. 
We  perceive  no  valid  objection  to  the  evidence.  If  the  soil 
had  been  so  enriched  that  it  could  be  sold  for  manure,  and 
was  valuable  for  that  purpose,  such  testimony  was  competent 
for  the  consideration  of  the  jury  in  determining  the  market 
value  of  the  property.  The  owner  of  the  lots  could  not  be 
confined  to  their  value  for  building  purposes  alone.  If  the 
lots  had  a  market  value  for  any  purpose,  he  had  the  right  to 
establish  that  fact  and  prove  such  value.  If  the  lots  were 
more  valuable  for  market  gardening  than  for  any  other  pur- 
pose, the  owner  had  the  right  to  establish  that  fact.  The 
real  issue  was  the  market  value  of  the  property  for  any  pur- 
pose for  which  it  was  adapted  or  might  be  used.  The  proper 
rule  on  this  subject  is  declared  in  Haslam  v.  Galena  and 
Southern  Wisconsin  R.  R,  Co.  64  111.  353,  where  it  was  held : 
"The  true  test  as  to  damages  to  be  paid  for  land  taken,  is  its 
market  value  ;  but  in  estimating  the  damages,  reference  may 
be  had  not  merely  to  the  uses  to  which  the  land  is  actually 
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applied,  but  its  capabilities,  so  far  as  they  add  to  its  market 
value,  may  also  be  taken  into  consideration.  If  the  land  has 
a  mine  under  its  surface,  that  fact  may  be  considered  if  the 
mine  adds  to  the  market  value  of  the  land,  even  though  such 
mine  has  never  been  used.  So  of  a  water  power,  even  though 
it  has  never  been  utilized." 

The  following  instruction  was  given  for  the  defendant : 

"The  court  instructs  the  jury  that  the  owner  of  the  prop- 
erty to  be  condemned  is  entitled  to  its  actual  value  for  its 
highest  or  best  use  to  which  the  property,  in  the  condition  it 
w^as  at  the  filing  of  the  petition,  could  be  put ;  and  in  case 
the  jury  find,  from  the  evidence,  that  any  real  estate  to  be 
condemned  has  an  actual  value  for  a  specified  use,  and  that 
such  property  is  devoted  and  adapted  to  such  use,  then  the 
owner  is  entitled  to  such  value.  Such  value  is  to  be  found 
at  its  market  value,  if  there  be  a  market  value  of  such  prop- 
erty in  such  condition ;  but  if  you  find,  from  the  evidence, 
that  there  is  no  market  value  for  such  property  in  such  con- 
dition, then  you  are  to  determine  the  actual  value  of  the 
property  from  the  evidence  in  the  case." 

In  Lake  Shore  and  Michigan  Southern  Ry.  Co.  v.  Chicago 
and  Western  Indiana  R.  R.  Co.  100  111.  21,  it  was  held,  where 
land  has  no  market  value,  from  the  fact  of  its  being  used  as 
a  right  of  w^ay  for  a  railroad,  estimates  of  its  value,  with 
reference  to  such  use,  should  be  received  on  the  question  of 
compensation  to  be  paid,  in  a  proceeding  to  condemn.  The 
correctness  of  the  rule  of  law  as  declared  in  the  case  cited, 
in  a  proper  case,  is  neither  questioned  nor  denied.  But  it 
is  apparent  that  the  rule  there  declared  has  no  application 
whatever  to  a  case  of  this  character.  There  is  no  pretense, 
here,  but  the  lots  have  a  market  value,  and  the  only  question 
of  dispute  in  the  county  court  was  what  that  value  w^as. 
There  was  no  difficulty  whatever  in  arriving  at  the  market 
value  of  the  lots.  Under  such  circumstances  the  instruction 
27—110  III. 
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was  calculated  to  mislead  the  jury.  The  jury  should  have 
been  instructed  in  such  a  way  that  they  would  look  to  the 
market  value  of  the  property.  But  the  instruction  opens  up 
a  wider  field  of  investigation.  It  was  a  fair  invitation  to,  the 
jury  to  enter  into  another  field  of  inquiry  as  to  the  value  of 
the  lots, — to  ignore  the  market  value  and  determine  the  actual 
value  for  a  specified  use. 

It  has  been  suggested  that  other  cases,  involving  the  claims 
of  other  parties  for  damages,  were  on  trial  with  Jacobs,  and 
the  instruction  may  be  proper  as  to  such  cases.  The  answer 
to  this  is,  the  instruction,  as  appears  on  its  face,  was  given 
by  the  court  "in  behalf  of  Jacobs." 

Under  the  evidence  before  the  jury  we  think  the  instruc- 
tion was  erroneous,  and  calculated  to  enhance  the  compensa- 
tion to  a  greater  amount  than  should  be  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


La  Fayette  Bolden  et  al, 

V, 

James  D.  Sherman. 

Filed  at  Ottawa  March  26, 1884. 

1.  COLOK  OF  TITLE — defined.  Color  of  title  is  that  which  in  appearance 
is  a  title,  but  in  reality  is  not.  It  must  be  so  far  prima  facie  good  in  appear- 
ance as  to  be  consistent  with  the  idea  of  good  faith.  It  must  purport  to 
transfer,  and  apparently  transfer,  the  title  to  the  holder. 

2.  Same — extent,  as  to  boundaries.  A  deed  purporting  to  convey  two 
lots  of  land  in  a  subdivision,  by  their  numbers,  where  the  plat  and  stakes 
showed  the  precise  location  of  the  lots  sold,  was  held  color  of  title  to  the 
entire  lots  as  shown  by  the  plat  and  stakes,  notwithstanding  one  of  the  lots, 
as  shown  by  other  testimony,  extended  six  feet  over  and  upon  an  adjoining 
tract,  and  the  description  in  the  deed  showing  distances  did  include  the  six 
feet  on  the  adjoining  land.     The  monuments  always  prevail  over  distances. 
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3.  Limitation — act  of  1839  —  as  to  the  payment  of  taxes — proof  in 
respect  thereto.  "Where  a  party  having  color  of  title  shows  the  payment  of 
air  taxes  on  the  premises  for  seven  successive  years,  by  the  production  of 
his  tax  receipts,  showing  the  date  of  each  payment  and  the  amount  thereof, 
this  makes  out  a  prima  facie  defence  under  the  Limitation  law  of  1839,  which 
must  prevail  unless  the  plaintiff  shows  that  the  taxes  for  some  one  of  the 
seven  years  were  paid  before  the  defendant  made  his  payment.  The  testi- 
mony of  the  plaintiff,  that  he,  b}^  himself  or  agent,  paid  the  taxes  upon  the 
same  land  for  each  of  the  same  years,  but  not  giving  the  amount  or  date  of 
any  of  his  paj^ments,  will  not  rebut  the  defendant's  prima  facie  case,  and 
defeat  the  operation  of  the  statute. 

4.  In  an  action  of  ejectment  for  a  strip  of  land,  the  defence  being  the 
payment  of  taxes  for  seven  years  under  color  of  title,  the  defendant  admitted 
that  the  plaintiff  had  paid  the  taxes  for  the  same  seven  years,  and  undertook 
to  overcome  the  force  and  effect  of  the  admission  by  proving  that  he  had  also 
paid  taxes  for  the  same  years,  but  failed  to  show  whose  payments  for  the 
several  years  were  first  made:  Held,  that  the  evidence  was  not  sufficient  to 
overcome  the  admission.  Such  admission  was  held  to  impliedly  concede 
that  the  plaintiff's  payments  were  first  made,  otherwise  there  could  be  no 
taxes  for  him  to  pay. 

5.  Bound AEiES—monit?nen.^s,  as  prevailing  over  distances — meaning  of 
descriptive  words,  how  ascertained.  Monuments  showing  the  boundaries  of 
a  lot  conveyed,  must  prevail  over  the  distances  given  in  the  description. 
The  surroundings  under  which  the  language  of  a  deed  is  used  may  be  con- 
sidered, to  give  a  proper  construction  to  the  words,  and  that  part  of  a  descrip- 
tion which  the  parties  must  be  supposed  most  fully  to  understand,  will 
govern.  And  where  a  lot  is  sold  as  platted,  the  fences  and  surveyor's  marks 
upon  the  ground,  as,  stakes,  are  facts  indicating  its  boundaries,  and  will  pre- 
vail over  an  attempt  to  describe  the  lot  by  distances. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  is  an  action  of  ejectment,  brought  by  Sherman,  ap- 
pellee, against  Bolden  and  Stevens,  appellants,  to  recover  a 
strip  of  land  six  feet  wide  in  its  front  on  State  street,  and 
running  eastward  144  feet  to  an  alley,  the  north  line  of  said 
strip  being  927  feet  south  of  the  north  line  of  fractional  quar- 
ter-section 22, — otherwise  described  as  six  feet  in  width,  from 
front  to  rear,  of  the  north  side  of  lot  8,  in  block  10,  in  asses- 
sor's division  of  the  north-west  fractional  quarter  of  section 
22,  etc.,  and  also  as  being  the  north  six  feet  in  wadth,  along 
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the  north  side  of  lot  1,  in  Gnrley's  subdivision  of  said  lot  8, 
and  part  of  lot  7, — the  property  being  in  possession  of  Boiden, 
as  tenant  of  Stevens,  who  claims  as  owner. 

Plaintiff  proved  title  in  himself  to  this  strip,  acquired  by 
him  by  conveyance  from  Augustus  Garrett,  to  him,  by  deed 
dated  August  14,  1847,  and  recorded  November  2,  1847,  con- 
vejdng  a  tract  110  feet  wide,  of  which  this  strip  was  part, 
and  on  the  north  line.  But  plaintiff  never  was  in  the  actual 
possession  of  this  strip  of  six  feet.  Defendant  proved  that 
Augustus  Garrett,  at  the  time  of  this  conveyance  to  Sherman, 
was  the  owner  in  fee  of  the  land  next  adjoining  the  land 
conveyed  to  Sherman  on  the  north,  for  a  width  of  267  feet, 
fronting  that  distance  on  State  street,  and  extending  east  to 
Wabash  avenue.  The  land  next  north  of  this  he  had  con- 
ve37ed  to  Mrs.  Seaman,  at  an  earlier  day.  Augustus  Garrett 
died  about  February,  1849,  but  before  his  death,  inclosed  his 
land  with  a  fence.  But  the  fence  on  the  south  side,  instead 
of  being  placed  on  the  true  line  between  the  land  of  Sherman 
and  that  of  Garrett,  was  placed  six  feet  south  of  that  line, 
and  upon  the  land  of  Sherman,  so  as  to  include  this  strip 
within  his  inclosure.  Whether  the  north  line  of  this  inclosure 
was  more  than  267  feet  north  of  the  fence  on  the  south,  does 
not  appear.  After  the  death  of  Augustus  Garrett,  the  title  to 
this  267  feet  of  land  on  State  street,  next  north  of  Sherman's 
land,  passed,  by  a  decree  of  court,  to  his  widow,  Eliza  Gar- 
rett. Eliza  Garrett  died  in  1855,  or  early  in  1856,  and  by 
her  will  her  executors  were  clothed  with  power  to  sell  and 
convey  real  estate  of  the  testatrix. 

In  March,  1856,  the  executors  of  Eliza  Garrett,  for  the 
purposes  of  sale,  made  a  plat,  intended  to  cover  this  Garrett 
tract  of  267  feet  lying  next  north  of  Sherman's  land.  By 
that  time  many  parts  of  the  fence  of  the  inclosure  made  by 
Augustus  Garrett  were  broken  down  and  gone,  but  the  fence 
on  the  south  side,  though  considerably  dilapidated,  was  still 
there,  and  the  land  from  this  fence  to  the  north  was  em- 
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braced  in  the  plat,  and  divided  into  eleven  lots,  fronting  on 
State  street,  each  extending  east  to  an  alley.  Lots  1  to  10, 
inclusive,  numbering  south  from  the  north  of  the  plat,  were 
laid  off  24  feet  wide,  and  lot  11,  the  most  southerly  lot,  was 
laid  off  27  feet  wide,  its  south  line  being  the  fence  spoken  of. 
There  were  no  monuments  marked  upon  the  plat  by  which 
the  exact  location  of  the  ground,  as  to  its  north  and  south 
lines,  could  be  ascertained ;  but  witnesses  who  attended  the 
sale  say  the  marks  of  the  surveyor  were  still  there,  and  the 
ground  was  platted  as  far  south  as  the  fence,  the  fence  being 
on  the  south  line. 

The  lots  were  sold  in.  March,  1856,  at  a  public  sale,  and 
Charles  Ferren  bought  lots  10  and  11,  at  $5100,  and  received 
a  contract  from  the  executors,  by  which  they  contracted  to 
sell  the  same  to  him.  The  description  in  the  contract  was : 
"Commencing  at  a  point  on  State  street  216  feet  south  of  the 
north-west  corner  of  the  land  belonging  to  the  estate  of  said 
Eliza  Garrett,  deceased, — which  adjoins  the  land  formerly 
belonging  to  Mrs.  Ann  Seaman,  of  New  York, — running  south 
51  feet,  thence  east  170  feet,  thence  north  51  feet,  thence 
west  170  feet  to  the  place  of  beginning,  known  in  a  certain 
plat  or  subdivision  of  said  property,  now  in  possession  of  said 
parties  of  the  first  part,  as  lots  10  and  11,  in  block  1."  This 
plat  or  subdivision  was  recorded  November  14,  1856.  This 
contract  was,  on  November  27,  1856,  assigned  by  Ferren  to 
Stevens,  one  of  appellants,  and  was  filed  for  record  Novem- 
ber 28,  1856,  and  on  May  2,  1859,  Stevens  paid  in  full  the 
purchase  money.  Stevens,  in  1859,  sold  to  Kate  Howard 
lot  10,  and  one  foot  off  the  north  side  of  lot  11,  and  she,  in 
1859,  built  a  brick  house  upon  the  property,  25  feet  front,  on 
State  street.  This  left  26  feet  between  the  south  line  of  her 
house  and  the  line  of  the  fence  on  the  south  line  of  the  six 
feet  in  controversy.  On  April  5,  1860,  the  executors  who 
had  made  this  sale,  executed  a  deed  to  Stevens,  by  which 
they  conveyed,  or  professed  to  convey,  the  same  property  to 
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him,  and  by  the  very  same  description  used  in  the  contract 
of  Ferren.  In  October,  1861,  Stevens  took  possession  of  the 
26  feet  next  south  of  the  Howard  property,  and  built  a  house 
upon  it,  and  by  himself  and  his  tenants  has  been  in  the 
actual  possession  of  the  same  ever  since.  This  action  was 
brought  October  26,  1880. 

On  the  trial,  defendants  proved,  by  the  production  of  tax 
receipts,  the  payment  of  taxes  on  the  south  26  feet  of  lot  11, 
Garrett's  subdivision,  etc.,  for  the  year  1861,  on  May  5, 
1862  ;  for  the  year  1862,  on  May  7,  1863  ;  for  the  year  1863, 
on  May  19,  1864;  for  the  year  1864,  on  December  14,  1864; 
for  the  year  1865,  on  May  1,  1866;  for  the  year  1866,  on 
May  6,  1867;  for  the  year  1867,  on  June  4,  1868;  for  the 
year  1868,  on  June  12,  1869;  and  also  tax  receipts  from 
1868  to  1879,  except  for  the  years  1869  and  1870. 

On  the  trial,  plaintiff,  Sherman,  testified  as  follows : 

Q.  "Have  you  paid  the  taxes  on  these  premises  that  were 
conveyed  to  you  by  Mr.  Garrett  ? 

A.  "Yes,  sir.  I  paid  them  generally  by  my  agent.  Jonas 
M.  Small  paid  the  taxes  for  me  for  the  last  eighteen  or  twenty 
years.  He  is  dead.  I  have  not  possession  of  all  the  tax 
receipts.  During  the  years  between  1858  up  to  1868,  I  some- 
times paid  the  taxes,  and  sometimes  Mr.  Small  paid  them. 
My  property  was  never  sold  for  taxes  upon  my  description, 
which  was  a  part  of  the  Gurley  subdivision." 

Plaintiff  produced  tax  receipts  showing  payment  of  the 
taxes  for  1872,  paid  April  1,  1873;  taxes  for  1875,  paid  Sep- 
tember 28,  1876;  taxes  for  1876,  paid  September  5,  1877. 

This  is  the  substance  of  all  the  evidence  bearing  upon  the 
questions  discussed  in  the  opinion,  save  what  is  therein  stated. 

Mr.  Chas.  H.  Wood,  for  the  appellants : 

Under  the  facts  in  this  case,  defendant  Stevens  purchased 
by  the  plat,  and  the  south  line  of  the  plat  of  Garrett's  sub- 
division was  the  south  line  of  his  land.     McCormick  v.  Huse, 
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78  111.  363;  Everett  v.  Boardman,  58  id.  429;  Ambrose  v. 
Haley,  id.  506;   Canal  Trustees  v.  Havens,  11  id.  554. 

A  constructive  adverse  possession  will  extend  over  the 
whole  of  the  tract  included  in  the  color  of  title,  though  part 
be  occupied.  HincJiman  y.  Whetstone,  25  111.  185;  Jackson 
V.  Camp,  1  Cow.  605 ;  Munro  v.  Merchant,  28  N.  Y.  9 ;  Tur- 
ney  v.  Chamberlain,  15  111.  271. 

This  case  is  analogous  to,  and  should  be  governed  by,  the 
following  cases :  Hubbard  v.  Stearns,  86  111.  35 ;  Bauer  v. 
Gottmanhausen,  65  id.  499 ;  Weber  v.  Anderson,  73  id.  439 ; 
Schneider  v.  Botsch,  90  id.  577. 

Where  owners  of  adjoining  lands  build  a  fence  between 
them  upon  the  assumed  boundary  line,  and  each  holds  and 
occupies  up  to  it,  on  his  own  side,  claiming  it  as  the  true 
line,  their  possession  is  adverse,  and  will  ripen  into  a  valid 
title.  Burrell  v.  Burrell,  11  Mass.  297;  Stuyvesant  v.  Tomp- 
kins, 9  Johns.  62;  Jones  v.  Smith,  64  N.  Y.  180. 

The  only  exclusive  effect  of  what  is  called  "color  of  title," 
in  connection  with  adverse  possession,  is  to  define  the  extent 
of  the  possession  claimed.  Sedgwick  &  Waite  on  Trial  of 
Title  to  Land,  sec.  761. 

Color  of  title  is  defined  to  be  that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title.  Wright  v.  Matteson,  18 
How.  56  ;  and  see,  generally,  what  is  color  of  title, — Baker  v. 
Sivan,  32  Md.  355;  Coleman  y.  Billings,  89  111.  190;  Kruse 
V.  Wilson,  79  id.  240;  Woodivard  y.  Blanchard,  16  id.  430; 
Chandler  v.  Spear,  22  Vt.  405  ;  Gittens  v.  Lowry,  15  Ga.  338  ; 
Sedgwick  &  Waite  on  Trial  of  Title  to  Land,  sec.  762. 

The  contract  and  deed  to  Stevens  both  refer,  on  their  face, 
to  the  plat  of  the  Garrett  subdivision. 

Where  a  plat  or  map  is  referred  to  in  a  deed,  it  becomes, 
for  the  purpose  of  identifying  the  land,  as  much  a  part  of  the 
deed  itself  as  if  incorporated  into  it.  Seaivard  v.  Nalotte,  15 
Cal.  306;  Vance  v.  Fore,  24  id.  436;  Davis  v.  Rainsford,  17 
Mass.  207;  Lincoln  v.  Wilder,  29  Maine,  179. 
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Messrs.  Eosenthal  &  Pence,  for  the  appellee : 

Neither  the  twenty  years'  Statute  of  Limitations,  nor  the 
statute  of  1835  or  1839,  has  been  pleaded,  hence  no  defence 
can  be  made  under  those  statutes.  Borders  v.  Murphy,  78 
111.  81. 

The  nature  of  that  adverse  possession  which  is  required  to 
constitute  a  bar  to  the  assertion  of  a  legal  title  by  the  owner 
of  it,  or  by  one  against  whom  the  adverse  occupant  brings 
ejectment,  must  be  actual,  visible,  notorious,  distinct  and 
hostile  possession.  Tyler  on  Ejectment,  900 :  2  Smith's 
Leading  Cases,  *561,  566;  Calhoun  v.  Cook,  9  Pa.  226; 
Turney  v.  Chamberlain,  15  111.  271. 

In  this  case  when  here  before,  (101  111.  487,)  this  court 
said :  "Adverse  possession  sufficient  to  defeat  the  legal  title 
must  be  hostile  in  its  character,  and  continue  uninterruptedly 
for  twenty  years.  (Turney  v.  Chamberlain,  15  111.  271 ;  Am- 
brose V.  Pulley,  58  id.  506.)  It  is  not  claimed  for  defendants 
that  either  of  them  was  in  possession  of  this  six  feet  for  more 
than  nineteen  years." 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  deed  from  the  executors  of  the  estate  of  Eliza  Garrett, 
to  Stevens,  we  think  was  color  of  title.  Monuments  always 
prevail  over  distances.  This  deed  purported  to  convey  to 
Stevens  lots  10  and  11,  in  the  Garrett  subdivision.  These 
lots,  by  the  plat  and  stakes,  covered  the  51  feet  next  north 
of  this  fence,  and  embraced  the  land  in  controversy.  It  is 
true  the  deed  says  the  north-west  corner  is  216  feet  south  of 
the  north-west  corner  of  the  Garrett  tract,  when  the  north- 
w^est  corner  of  this  51  feet  was,  in  fact,  222  feet  south  of  the 
Garrett  tract,  by  the  description  in  the  deeds  to  the  property 
lying  next  north,  but  whether  more  than  216  feet  south  of 
the  inclosure,  does  not  appear.  It  is  not  a  question  of  ac- 
curacy of  measurement.  The  question  is,  what  land  did  this 
deed  purport  or  profess  to  convey. 


1884.]        BoLDEN  et  at,  v.  Sherman.  425 

Opinion  of  the  Court. 

Color  of  title  is  said  to  be  that  which  in  appearance  is  a 
title,  but  which  in  reality  is  not.  (Wright  v.  Matteson,  18 
How.  56.)  It  must  apparently  transfer  title  to  the  holder, — 
must  profess  to  convey  a  title.  {Coleman  v.  Billings,  89  111. 
183.)  It  must  apparently  convey  title.  (79  111.  241.)  The 
intent  of  the  parties  as  to  boundaries,  as  gathered  from  the 
language  employed,  will  be  effectual,  (Tyler  on  Boundaries, 
132,)  and  the  surroundings  under  which  the  language  was 
used  may  be  considered  to  give  construction  to  the  words. 
That  part  of  a  description  which  the  parties  must  be  sup- 
posed most  fully  to  understand,  will  triumph.  (Lincoln  v. 
Wilder,  29  Maine,  169.)  The  fence,  and  surveyor's  marks 
upon  the  ground,  were,  in  themselves,  facts.  The  statement 
of  distance  from  the  north-west  corner  of  the  Garrett  tract 
was  an  attempt  to  describe  a  fact.     11  111.  554. 

This  case  was  before  this  court  at  a  former  term.  (101  111.. 
483.)  In  passing  upon  the  evidence  given  at  a  former  trial, 
this  deed  was  there  treated  as  color  of  title,  although  it  was 
held  not  to  be  color  of  title  of  record,  because  the  stakes  and 
the  fence  did  not  appear  of  record.  Stevens,  then,  entered 
under  color  of  title,  and  paid  all  taxes  upon  this  land  for  seven 
consecutive  years,  the  last  payment  being  made  June  12, 
1869,  as  is  shown  by  the  tax  receipts,  fixing  the  date  of  the 
payment  for  each  year.  There  can  be  no  doubt  as  to  his  good 
faith,  for  no  claim  was  made  by  Sherman  to  land  north  of 
the  line  of  the  old  fence,  until  after  1869.  This  makes  a 
prima  facie  case  for  the  appellants.  To  rebut  this,  Sherman 
testifies,  generally,  and  in  answer  to  a  leading  question,  that 
he,  by  himself  or  his  agent,  paid  the  taxes  upon  this  same 
land  for  each  of  those  years.  He  fails  to  show  either  the 
amount  or  the  date  of  any  of  these  payments.  He  produces 
no  receipts  for  the  taxes  of  those  years,  and  no  adequate 
reason  for  their  non-production.  He  swears  he  has  not  all 
of  his  tax  receipts  in  his  possession,  and  that  the  agent  who 
paid  part  of  the  taxes  is  dead.     He  does  not  show  these  tax 
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receipts  are  lost  or  destroyed.  The  prima  facie  case  of  appel- 
lants must  stand,  unless  appellee  shows  that  the  taxes  on 
this  land,  for  some  one  of  these  years,  were  paid  before  appel- 
lants made  such  payments. 

It  is  insisted  that  this  court,  in  its  opinion  in  this  case 
when  it  was  here  before,  held  otherwise.  At  the  first  trial, 
counsel  for  appellants  admitted,  for  the  purposes  of  that  trial, 
that  appellee  had  paid  all  taxes  for  these  years,  and  under- 
took to  overcome  that  admission  by  proving  that  appellants 
had  also  paid  taxes  for  the  same  years,  but  failed  to  show 
which  payments  for  the  same  year  were  made  first.  We  said, 
this  admission  must  defeat  appellants,  in  this  regard,  unless 
it  was  shown  that  appellants  paid,  each  and  every  year,  before 
the  payment  made  by  appellee.  The  defendants  having  ad- 
mitted, on  that  trial,  that  plaintiff  had  paid  the  taxes  for  cer- 
tain given  years,  may  well  be  taken  to  be  an  admission  that 
no  one  had  paid  the  taxes  before  such  payment  by  plaintiff, 
for  if  the  same  taxes  had  been  paid  already  by  another  there 
would  be  no  taxes  to  pay,  and  hence  the  admission  itself,  in 
the  terms  in  that  record,  repelled  the  idea  of  a  former  pay- 
ment by  defendants.  The  case  before  us  now  contains  no 
such  admission.  On  the  contrary,  on  this  trial  the  appel- 
lants made  a  prima  facie  defence,  by  proving  payment  of 
taxes,  and  the  date  of  each  payment.  To  overcome  this  case 
so  made,  the  burden  was  cast  upon  appellee  to  prove  pay- 
ment of  taxes  for  the  same  years,  before  the  payment  by 
appellants.  Testimony  that  he  had  paid  taxes  for  the  same 
years  does  not  affect  the  appellants,  unless  it  be  shown  the 
taxes  for  some  one  of  these  years  were  paid  by  appellee  before 
the  date  of  appellants'  payment  for  the  same  year. 

We  think  the  defence  was  well   sustained  on  the  second 

trial.      The  judgment  is  therefore  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 
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National  Furnace  Company 
Keystone  Manufacturing  Company. 

Filed  at  Ottawa  May  19,  1884. 

1.  Agency — general  agent — ivhat  constitutes.  A  general  agent  is  one 
authorized  .to  transact  all  the  business  of  his  principal,  or  all  his  business  of 
some  particular  kind. 

2.  Same — proof  of  usage,  in  ascertaining  the  powers  of  an  agent.  In 
the  case  of  a  general  agent  the  law  permits  usage  to  enter  into  and  enlarge 
the  liability  of  the  principal,  in  respect  to  contracts  made  by  the  agent;  and 
it  has  been  held  that  the  usages  of  a  particular  trade  or  business  are  admis- 
sible for  the  purpose  of  interpreting  the  powers  given  to  an  agent  or  factor. 

3.  Same — extent  of  the  powers  of  an'  agent  in  the  particular  case.  A 
coiporation  engaged  in  the  manufacture  of  pig  iron,  adopted,  through  its 
directory,  a  resolution,  as  follows:  "Kesolved,  that  A  B,  of  Chicago,  be  and 
is  hereby  appointed  and  emploj'ed  by  this  company  as  its  sole  agent  for  the 
consignment  and  sale  of  its  entire  product,  he  to  receive  a  commission, "  etc. 
This  agent  assumed  to  authorize  another  to  make  contracts  in  respect  to  the 
subject  matter  of  the  agency,  and  the  latter  did  contract,  on  behalf  of  the 
corporation,  with  another  manufacturing  company,  to  supply  the  latter  with 
all  the  pig  iron  they  should  need,  use  or  consume  in  their  business  during 
the  then  ensuing  season  of  such  business.  It  was  shown  to  have  been  the 
custom  in  Chicago  for  iron  brokers  to  employ  salesmen  to  make  contracts 
with  manufacturers  of  like  kind  for  the  year's  supply  of  iron,  to  be  delivered 
as  ordered.  On  the  question  as  to  the  authority  of  the  agent,  it  was  held,  that 
under  the  resolution  appointing  him,  in  connection  with  the  usage  of  trade 
in  Chicago  among  this  class  of  dealers,  he  had  authority,  as  the  general  agent 
of  his  principal,  to  contract,  through  the  instrumentality  employed,  for  the 
sale  of  iron  thereafter  to  be  produced,  and  to  be  delivered  in  the  future  as 
ordered.  His  authority  was  not  limited  merely  to  the  sale  of  the  iron  when 
it  was  ready  for  the  market. 

4.  And  aside  from  any  usage  or  custom  among  dealers,  the  resolution  of 
appointment  itself  was  broad  enough  in  its  terms  to  constitute  the  person 
appointed  the  general  agent  of  the  principal,  in  respect  to  the  business  to 
which  it  related,  and  authorized  him  to  contract  for  the  future  deliver}^  of 
iron,  as  was  done. 

5.  Conteact — mutuality.  A  contract  between  a  manufacturer  of  pig 
iron  and  another  who  is  engaged  in  a  business  requiring  the  use  of  that  acticle, 
that  the  former  will  supply  to  the  latter,  and  that  the  latter  will  purchase 
from  him,  all  the  pig  iron  which  he  should  need,  use  or  consume  in  his 
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business  during  the  then  ensuing  season  of  such  business, — fixing  the  limit 
of  time, — such  amount  supposed  by  the  parties  about  a  certain  named  quan- 
tity, is  not  wanting  in  the  element  of  mutuality.  The  buyer  is  as  much 
bound  to  procure  from  the  seller  all  the  pig  iron  he  should  need  in  his  busi- 
ness during  the  stipulated  time,  as  the  seller  is  to  furnish  it. 

Appeal  from  the  Appellate  Court  for  the  First  District  ;— 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 


Mr.  Frederic  Ullmann,  for  the  appellant : 

As  to  the  want  of  mutuality  in  the  contract  in  this  case : 
Bailey  Y.  Austrian,  19  Minn.  535;  1  Parsons  on  Contracts, 
449 ;  Chicago  and  Great  Eastern  Ry.  Co.  v.  Dane,  43  N.  Y. 
240  ;  Houston  and  Texas  Central  Ry.  Co.  v.  Mitchell,  38  Texas, 
94 ;  Burton  v.  Railroad  Co.  9  Ex.  507 ;  Great  Northern  R,  R. 
Co.  V.  Witham,  L.  E.  9  C.  P.  16 ;  1  Wharton  on  Contracts, 
sec.  14;   Thayer  v.  Burkland,  99  Mass.  508. 

Messrs.  Manahan  &  Ward,  and  Mr.  C.  H.  Egberts,  for  the 
appellee : 

The  distinction  between  a  general  and  special  agent  is 
clearly  defined  by  law.  In  the  case  of  a  special  agent  the 
scope  of  his  authority  is  measured  by  the  express  directions 
he  has  received.  In  the  case  of  general  agents  the  law  per- 
mits usage  to  enter  in  and  enlarge  the  liability  of  the  princi- 
pal.    1  Parsons  on  Contracts,  40,  and  cases  cited. 

A  special  agent  can  not  bind  outside  of  his  authority. 
Thornton  v.  Boyden,  31  111.  200. 

A  general  agent,  within  the  scope  of  his  authority,  may 
exceed  printed  instructions.  Home  Life  Ins.  Co.  v.  Pierce, 
75  111.  246 ;  United  States  Life  Ins.  Co.  v.  Advance  Co.  80  id. 
549  ;  Noble  v.  Nugent  et  al.  89  id.  522 ;  Harris  v.  Simmernian, 
81  id.  413. 

A  general  agent  is  one  authorized  to  transact  all  of  his 
principal's  business,  or  all  of  his  business  of  some  particu- 
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lar  kind,  or  at  some  particular  place.  1  Parsons  on  Con- 
tracts, 40. 

A  general  agent  may  deal  in  accordance  with  the  usage  of 
trade.  4  Bradw.  63  ;  Lyon  v.  Blair,  83  111.  33  ;  United  States 
Ins.  Co.  V.  Advance  Co.  80  id.  549  ;  Bailey  v.  Bensley,  87  id. 
556. 

The  usages  of  a  particular  trade  or  business  are  properly 
admitted  for  the  purpose  of  interpreting  the  powers  given  to 
an  agent  or  factor.  Phillips  v.  Moir,  69  111.  155;  Lanssatt 
V.  Lipjnncott,  6  S.  &  K.  386,  quoting  Lord  Mansfield,  in 
Wright  v.  Campbell,  4  Burr.  2046. 

An  insurance  agent  can  employ  a  clerk,  and  authorize  him 
to  contract  for  risks,  etc.,  and  the  act  of  the  clerk  is  the  act 
of  the  agent,  and  binds  the  company.  Bodine  v.  Ex.  Ins. 
Co.  51  N.  Y.  117;  Savelin  v.  Green,  40  Wis.  431. 

An  agent  may  appoint  a  sub-agent,  where  such  is  the  usage 
of  trade.  He  may  sell  in  his  own  name.  Strong  v.  Stewart, 
9  Heisk.  148. 

Where  custom  of  business  authorizes  such  substitution : 
Wharton  on  Agents,  sec.  29;  Story  on  Agency,  sec.  14; 
Eldridge  v.  Holivay,  18  111.  447;  Buckland  v.  Conway,  16 
Mass.  396. 

There  was  mutuality  in  the  contract.  Smith  v.  Morse,  20 
La.  Ann.  220;  Boutwell  y.  Keefe,  32  Barb.  434;  Mahon  y. 
Daly,  70  111.  653 ;  Este  v.  Furlong,  59  id.  299. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  Keystone  Manufacturing 
Company,  a  corporation  located  at  Sterling,  Illinois,  against 
the  National  Furnace  Company,  a  corporation  engaged  in 
manufacturing  pig  iron  at  Depere,  Wisconsin,  to  recover 
damages  for  the  breach  of  a  contract,  under  which  it  is 
claimed  defendant  sold  plaintiff  all  of  a  certain  quality  of 
pig  iron,  known  as  "Lake  Superior  charcoal  iron,"  which 
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plaintiff  should  need,  use  or  consume  in  its  business  during 
the  then  ensuing  season  of  such  business,  to-wit,  from  the 
9th  day  of  July,  1879,  until  July  1,  1880,  such  amount  sup- 
posed by  said  parties  to  be  about  seven  hundred  tons. 

It  appears  from  the  testimony,  that  A.  B.  Meeker  &  Co., 
of  Chicago,  were  the  sole  agents  of  the  appellant  company 
for  the  consignment  and  sale  of  its  entire  product.  This 
firm  was  composed  of  Meeker  and  Brown,  who  owned  one-half 
of  the  capital  stock  of  appellant.  Smith  and  Hunt,  the  presi- 
dent and  secretary,  owned  the  balance  of  the  stock.  In  1879 
William  M.  Cox  was  doing  business  in  Chicago  as  a  dealer 
in  iron  and  coal,  under  the  firm  name  of  William  M.  Cox  & 
Co.  In  1878,  Cherrie  &  Co.,  the  firm  of  which  Cox  was  then 
a  member,  had  supplied  appellee  with  the  iron  used  that  year 
in  its  business,  Humphrey,  who  traveled  for  Cherrie  &  Co., 
having  made  the  sale.  In  1879  Humphrey  was  traveling  for 
Cox  &  Co.,  and  he  made  the  sale  of  the  iron  in  question  for 
Cox  &  Co.,  who  claimed  to  act  by  authority  of  A.  B.  Meeker 
&  Co. 

The  first  position  of  appellant  is,  that  A.  B.  Meeker  &  Co. 
could  not  authorize  Cox  to  bind  the  National  Furnace  Com- 
pany by  the  contract  in  question,  because  they  did  not  pos- 
sess the  power  to  bind  the  company  by  a  contract  for  the 
future  delivery  of  iron  to  be  thereafter  manufactured.  The 
authority  of  Meeker  &  Co.  to  act  for  appellant  will  be  found 
in  a  resolution  adopted  by  appellant,  as  follows : 

"Resolved,  That  A.  B.  Meeker  &  Co.,  of  Chicago,  be  and 
are  hereby  appointed  and  employed  by  this  company  as  its 
sole  agents  for  the  consignment  and  sale  of  its  entire  pro- 
duct, they  to  receive  a  commission,"  etc. 

This  resolution,  it  is  claimed,  only  authorized  the  sale  of 
the  product  of  the  furnace, — not  to  contract  to  sell  its  future 
product.  We  think  this  construction  of  the  authority  entirely 
too  narrow.  They  were  the  sole  agents  for  the  sale  of  the 
entire  product  of  the  furnace.     The  terms  of  the  resolution 
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are  broad  enough  to  constitute  Meeker  &  Co.  the  general 
agents  of  appellant  for  the  sale  of  its  entire  product.  A 
general  agent  is  one  authorized  to  transact  all  of  his  princi- 
pal's business,  or  all  of  his  business  of  some  particular  kind. 
(1  Parsons  on  Contracts,  40.)  In  a  note  to  the  text  it  is 
said :  "In  the  case  of  a  general  agent  the  law  permits  usage 
to  enter  in  and  enlarge  the  liability  of  the  principal."  In 
Phillips  V.  Moir,  69  111.  156,  it  was  held  that  the  usages  of 
a  particular  trade  or  business  are  properly  admitted,  for  the 
purpose  of  interpreting  the  powers  given  to  an  agent  or  fac- 
tor. See,  also,  Lyon  v.  Blair,  83  111.  33,  where  the  same 
principle  is  announced. 

It  is  clear,  from  the  evidence,  that  it  was  the  custom  in 
Chicago  for  iron  brokers  to  employ  salesmen  to  travel  on  the 
road  and  make  contracts  with  manufacturers,  like  appellee, 
for  the  year's  supply  of  iron,  to  be  delivered  as  ordered. 
Indeed,  appellant  had  furnished  iron  sold  to  others  the  same 
year  this  contract  was  made,  which  had  been  sold  to  be  de- 
livered in  the  future,  according  to  such  custom.  The  resolu- 
tion, in  connection  with  the  usage  of  trade  in  Chicago  among 
this  class  of  dealers,  clearly  authorized  Meeker  &  Co.  to  con- 
tract the  product  of  appellant,  to  be  delivered  in  the  future. 
But,  aside  from  the  custom,  we  think  the  authority  to  sell 
broad  enough  to  authorize  sales  for  future  delivery.  Appel- 
lant had  the  undoubted  right  to  contract  with  appellee  to 
furnish  a  year's  supply  of  iron,  to  be  delivered  as  it  was  needed 
in  their  business.  It  saw  proper  to  delegate  authority  to  sell, 
to  Meeker  &  Co.  They  were  made  the  sole  agents  for  the 
sale  of  the  entire  product  of  the  furnace,  and,  in  our  judg- 
ment, a  fair  and  reasonable  construction  of  the  authority  did 
not  prevent  Meeker  &  Co.  from  contracting  the  sale  of  the 
iron  in  advance,  as  was  done  here.  The  refusal  of  the  court 
to  give  appellant's  instructions  on  this  branch  of  the  case, 
and  the  giving  of  appellee's  instructions,  was  therefore,  in 
our  judgment,  correct. 
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But  it  is  insisted,  even  if  Meeker  &  Co.  could  authorize 
Cox  to  bind  appellant  by  contract,  there  is  no  evidence  that 
they  ever  delegated  such  authority  to  Cox.  There  was  evi-' 
dence  tending  to  prove  that  Meeker  &  Co.  authorized  Cox  to 
make  the  contract,  and  while  the  sufficiency  of  the  evidence 
upon  this  point  was  a  proper  inquiry  in  the  Appellate  Court, 
under  our  practice  the  decision  of  the  Appellate  Court  on  a 
controverted  question  of  fact  can  not  be  reviewed  here.  The 
same  answer  may  properly  be  made  to  appellant's  third 
point. 

The  fourth  point  relied  upon  by  appellant  is :  "Even  if 
made  by  authority,  the  contract  is  not  binding  on  appellant 
for  want  of  mutuality. "  In  the  argument  it  is  said  :  "Assum- 
ing that  appellant  had  in  reality  authorized  the  making  of  a 
contract,  by  which  it  was  to  supply  all  the  iron  that  might 
be  needed  in  appellee's  business  during  the  season  of  1879, 
at  $22.35  per  ton,  delivered  on  the  cars  at  Sterling,  it  is 
urged  that  such  a  contract  would  be  void  for  want  of  mutu- 
ality." And  upon  this  branch  of  the  case  appellant  asked 
the  following  instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
did  contract,  through  Cox,  to  sell  the  plaintiff  all  the  National 
iron  which  the  plaintiff  might  need  for  its  season's  supply 
for  the  year  or  season  of  1879,  they  are  instructed  that  such 
a  contract  is  void  for  want  of  certainty  and  for  want  of  mu- 
tuality, and  they  will  find  their  verdict  for  the  defendant." 

This  the  court  refused,  and  in  lieu  thereof  gave  the  follow- 
ing for  plaintiff : 

"The  court  instructs  the  jury,  that  if  they  find,  from  the 
evidence  in  this  case,  that  in  July  or  August,  1879,  the  de- 
fendant, by  its  agent  or  agents,  made  a  contract  with  the 
plaintiff,  by  which  the  defendant  agreed  to  sell  and  deliver 
to  the  plaintiff,  on  the  cars,  at  Sterling,  Illinois,  sufficient 
Lake  Superior  charcoal  pig  iron  of  its  own  manufacture,  for 
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the  then  current  season's  supply  (ending  June  30,  1880,)  of 
the  plaintiff's  business,  at  the  price  of  $22.35  per  ton,  to  be 
delivered  on  plaintiff's  orders  or  requisitions,  from  time  to 
time,  as  fast  as  needed  to  keep  up  such  supply,  the  plaintiff 
agreeing,  in  consideration  thereof,  to  purchase  said  iron  of 
the  said  defendant,  and  to  order  the  same  as  so  needed,  and 
to  pay  defendant  therefor,  at  the  price  aforesaid,  upon  the 
delivery  of  each  car  load  at  Sterling,  such  a  contract  would 
be  valid  in  law,  and  mutually  binding  upon  the  respective 
parties  thereto." 

The  decision  of  the  court  upon  the  point  involved  in  the  two 
instructions  is  the  main  question  presented  by  the  record. 

The  undertaking,  here,  was  substantially  this  :  Appellant 
agreed  to  deliver  in  car,  at  Sterling,  Illinois,  all  the  iron  that 
appellee  needed  in  its  business  during  the  then  ensuing  year, 
at  $22.35  per  ton.  Appellee,  on  its  part,  agreed  to  take  its 
year's  supply  of  iron  of  appellant,  and  pay  .for  the  same 
$22.35  per  ton.  We  do  not  regard  the  contract  void  on  the 
ground  stated.  It  is  true  that  appellee  was  only  bound  by 
the  contract  to  accept  of  appellant  the  amount  of  iron  it 
needed  for  use  in  its  business ;  but  a  reasonable  construc- 
tion must  be  placed  upon  this  part  of  the  contract,  in  view 
of  the  situation  of  the  parties.  Appellee  was  engaged  in  a 
large  manufacturing  business,  necessarily  using  a  large  quan- 
tity of  iron  in  the  transaction  of  its  business.  It  is  not 
to  be  presumed  that  appellee  would  close  its  business  and 
need  no  iron,  but,  on  the  contrary,  the  reasonable  presump- 
tion would  be  that  the  business  would  be  continued,  and  ap- 
pellee would  necessarily  need  the  quantity  of  iron  which  it 
had  been  in  the  habit  of  using  during  previous  years.  It 
can  not  be  said  that  appellee  was  not  bound  by  the  contract. 
It  had  no  right  to  purchase  iron  elsewhere  for  use  in  its  busi- 
ness. If  it  had  done  so,  appellant  might  have  maintained 
an  action  for  a  breach  of  the  contract.  It  was  bound  by  the 
28—110  III. 
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contract  to  take  of  appellant,  at  the  price  named,  its  entire 
supply  of  iron  for  the  year, — that  is,  such  a  quantity  of  iron, 
in  view  of  the  situation  and  business  of  appellee,  as  was  rea- 
sonably required  and  necessary  in  its  manufacturing  business. 
Such  contracts  are  not  unusual.  A  foundry  may  purchase 
its  supply  of  coal  for  the  season,  of  the  coal  dealer.  A  hotel 
may  do  the  same.  A  city,  for  the  use  of  the  public  schools, 
may  engage  its  supply  of  coal  for  the  winter,  at  a  specified 
price.  Such  contracts  are  not  uncommon,  and  we  have  never 
understood  that  they  were  void.  Smith  v.  Morse,  20  La.  Ann. 
220,  is  a  case  in  point.  In  this  case  Smith  agreed  to  furnish 
Morse  all  the  ice  he  might  require  for  the  use  of  his  hotel 
for  five  years,  at  a  certain  price.  Smith  undertook  to  avoid 
the  contract,  on  the  ground  that  Morse  was  not  bound,  but 
the  court  held  the  contract  valid  and  binding  on  both  parties. 

Bailey  v.  Austrian,  19  Minn.  535,  has  been  cited  as  an 
authority  by  appellant.  The  facts  in  that  case  are  somewhat 
similar  to  the  facts  here,  but  we  think  there  is  a  distinction 
between  the  cases.  In  the  case  cited  the  contract  provided 
that  defendant  should  supply  plaintiffs  with  wiiat  iron  they 
should  want,  and  the  court  turn  the  decision  of  the  case  on 
the  construction  placed  upon  the  word  tcant.  In  the  opinion 
it  is  said :  "Upon  the  foregoing  state  of  facts  the  engage- 
ment of  plaintiffs  was  to  purchase  all  of  said  pig  iron  which 
they  might  want  in  their  said  business  during  the  time  speci- 
fied, but  they  do  not  engage  to  want  any  quantity  whatever. " 
Here,  appellee  purchased  all  the  iron  it  needed  in  its  busi- 
ness,— its  entire  supply, — while  in  the  case  cited  no  engage- 
ment was  made  of  what  was  needed,  or  the  entire  supply, 
but  only  what  they  might  want.  We  think  there  is  a  clear 
distinction  between  the  two  cases,  and  the  rule  announced 
in  the  Minnesota  case  does  not  control  here. 

Under  a  reasonable  construction  of  the  contract  appellee 
was  bound  to  take  of  appellant  all  the  iron  needed  in  its 
business  that  season,  and  bound  itself  not  to  purchase  else- 
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where.  Two  car  loads  of  iron  were  received  under  the  con- 
tract, and  orders  given  for  the  remainder  of  the  supply.  In 
view  of  all  the  circumstances  we  think  the  contract  valid,  and 
the  construction  placed  upon  it  by  the  court  in  the  instruc- 
tion, correct. 

The  decision  of  the  court  in  giving  other  instructions  for 
appellee,  and  refusing  other  instructions  asked  by  appellant, 
has  been  discussed  in  the  argument,  but  we  do  not  deem  it 
necessary  to  go  over  all  the  objections  in  detail.  After  a 
careful  examination  of  all  the  instructions,  we  think  the  law 
involved  in  the  case  was  given  to  the  jury,  and  so  far  as  in- 
structions are  concerned,  no  substantial  error  appears  in  the 
record. 

The  judgment  of  the  Appellate'  Court  will  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Alton  Eailroad  Company 

V. 

William  A.  Pennell. 

Filed  at  Springfield  March  26,  1884. 

1.  Negligence — injury  from  fire  communicated  by  locomotive  engine — 
burden  of  proof  as  to  the  cause.  The  statute  which  declares  that  in  actions 
for  damages  for  injury  to  property  "occasioned  b}"  fire  communicated  by  anj' 
locomotive  engine  while  passing  along  any  railroad,"  shall  be  prima  facie 
evidence  "to  charge  with  negligence"  the  owner  or  operator  of  the  road  at  the 
time,  was  intended  to  charge  upon  the  company  using  the  locomotive  all 
injuries  which  are  shown  to  have  resulted  from  fire  from  a  passing  ti-ain, 
unless  the  company  defendant  can  rebut  such  conclusion  by  proof  showing 
that  the  loss  was  not  occasioned  by  its  negligence. 

2.  Same  —  remote  and  proximate  cause.  Where  a  railway  company, 
through  negligence  by  the  escape  of  fire  from  its  locomotive  engine,  sets  fire 
to  a  depot,  from  which  a  hotel  in  the  vicinity  is  destroyed,  to  make  the  com- 
pany liable  to  the  owner  of  the  hotel  it  is  not  necessary  that  the  burning  of 
the  hotel  should  be  so  certain  to  result  from  the  burning  of  the  depot  that  a 
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reasonable  person  could  have  foreseen  that  the  hotel  would  burn,  or  that  it 
probably  would.  It  is  enough  if  it  be  a  consequence  so  natui-al  and  direct 
that  a  reasonable  person  might,  and  naturallj''  would,  see  that  it  was  liable  to- 
result  from  the  burning  of  the  depot. 

3.  Evidence  —  proving  prior  statements  of  witness — as  affecting  his 
credibility.  If  a  witness  testifies  to  a  given  thing  as  a  fact  having  a  bearing 
on  the  issue,  and  it  can  be  shown  that  he  has  uttered  words  or  done  acts 
which  he  would  not  have  uttered  or  done  if  his  sworn  statement  were  true, 
he  may  be  interrogated  thereto,  and  if  he  denies  such  matter,  the  same  may 
be  proved,  not  as  a  fact  bearing  upon  the  issue,  but  as  a  fact  bearing  upon 
the  credibility  of  the  witness. 

4.  In  an  action  against  a  railway  company  for  the  negligent  escape  of  fire, 
whereby  a  depot  building  was  set  on  fire,  causing  also  the  burning  of  the 
plaintiff's  hotel  in  the  vicinity,  a  witness  for  the  defendant  testified  to  certain 
matters  which,  if  true,  tended  to  show  that  the  engine  did  not  set  fire  to  the 
depot.  On  cross-examination  he  was  asked  if  he  did  not,  on  a  certain  trip 
on  a  railroad,  in  a  certain  year,  say  to  a  person  named  that  he  had  heard  that 
the  plaintiff  was  going  to  bring  suit,  and  if  he  did  he  could  recover,  because 
he  knew  that  the  engine  did  set  fire  to  the  depot  and  the  depot  set  fire  to  the 
hotel,  which  he  denied  saying.  The  person  named  was  called,  and  testified 
that  the  witness  did  say  so  in  substance,  though  he  could  not  give  the  exact 
words.  This  was  objected  to  as  not  the  proof  of  a  fact  pertinent  to  the  issue: 
Held,  that  the  court  did  not  err  in  admitting  the  impeaching  evidence. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

This  is  an  appeal  from  the  judgment  of  the  Appellate  Court, 
affirming  the  judgment  of  the  circuit  court  of  McLean  county, 
in  an  action  on  the  case,  brought  by  Pennell,  against  the  rail- 
road company,  in  May,  1875,  seeking  to  recover  the  value  of 
a  hotel  and  its  furniture,  which  was  destroyed  by  fire  on  Feb- 
ruary 14,  1872,  upon  allegations  that  such  loss  was  caused 
by  the  fault  of  the  railroad  company.  The  action  was  begun 
in  1875,  and  was  first  tried  in  1877,  and  judgment  went  for 
plaintiff.  Afterwards  the  case  was  brought  before  this  court. 
It  is  reported  in  94  111.  448.  To  that  report  reference  is 
made  for  the  early  history  of  the  action.  Judgment  before 
that  entered  for  plaintiff  was  then  reversed  by  this  court. 
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upon  the  ground,  chiefly,  that  it  was  thought  by  a  majority 
of.  this  court,  and  so  declared,  that  "there  is  such  a  clear 
preponderance  of  proof  tending  to  establish  the  fact  that  the 
fire  originated  in  the  hotel,''  the  judgment  ought  to  be  reversed. 
The  cause  was  remanded,  that  the  facts  should  be  submitted 
to  another  jury,  under  proper  instructions.  After  coming 
back  to  the  circuit  court,  the  issues  were  again  tried  by  a 
jury,  under  the  direction  of  the  court,  and  another  verdict 
found  for  plaintiff,  and  judgment  was  entered  upon  the  ver- 
dict. This  judgment  was  affirmed  by  the  Appellate  Court, 
and  the  railroad  company  appeals  to  this  court. 

On  the  trial  in  the  circuit  court,  the  court  gave,  at  the  re- 
quest of  plaintiff,  the  following  instructions : 

"1.  That  if  you  believe,  from  the  evidence,  that  fire  was 
communicated  from  a  locomotive  engine  used  by  the  defend- 
ant upon  its  railway,  to  the  depot  at  Normal,  on  the  night  in 
.controversy,  and  if  you  further  believe,  from  the  evidence, 
that  by  reason  of  such  fire,  so  communicated,  the  said  depot 
burned  up,  and  that  the  depot  fire  directly  caused  a  hotel, 
then  owned  by  the  plaintiff,  to  take  fire,  and  thereby  to  burn 
up,  then  the  fact  that  such  fire  was  so  communicated  should 
be  taken  by  the  jury  as  full  prima  facie  evidence  to  charge 
the  corporation  using  the  road  and  the  engine,  with  negli- 
gence, unless  it  further  appears,  from  the  evidence,  that  said 
engine  was  in  good  order,  and  was  carefully  managed,  at  the 
time  of  the  alleged  communication  of  fire,  and  provided  the 
plaintiff  was  not  guilty  of  negligence  in  relation  to  said  fire, 
and  used  reasonable  efforts  to  put  it  out,  and  save  his  property. 

"2.  That  if  the  jury  find  the  defendant  guilty,  they  should 
not  consider  anything  said  by  counsel  as  to  the  amount  of 
any  alleged  insurance  on  the  property  destroyed,  nor  should 
the  jury  deduct  anything  from  the  reasonable  value  of  the 
property,  if  that  be  proven  by  the  evidence,  on  account  of 
such  insurance. 
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"3.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant was  guilty  of  negligence,  as  charged  in  the  original 
declaration,  or  any  count  thereof,  and  that  by  reason  of  such 
negligence  fire  was  communicated  to  and  destroyed  the  Nor- 
mal depot,  from  an  engine  used  by  the  defendant  on  its  rail- 
way, and  that  the  depot  fire  necessarily  destroyed  the  hotel, 
then,  if  such  evidence  proves  that  such  destruction  of  said 
hotel  was  without  fault  on  the  part  of  the  plaintiff,  you  should 
find  the  defendant  guilty. 

"4.  If  you  find  the  defendant  guilty,  and  find,  from  the 
evidence,  that  the  plaintiff  was  free  from  negligence  in  the 
matter  of  burning  the  hotel,  or  his  efforts  to  put  out  the  fire, 
or  in  caring  for  and  removing  furniture  from  the  burning 
building,  then  you  should  assess  the  plaintiff's  damages  at 
the  value  of  the  hotel  and  furniture  necessarily  destroyed  by 
fire,  if  such  value  is  shown  by  the  evidence." 

At  the  request  of  defendant,  the  court  instructed  the  jury 
as  follows : 

"1.  Under  the  issues  in  this  case  the  burden  of  proof  is 
upon  the  plaintiff  to  prove,  by  the  preponderance  of  the  evi- 
dence, that  the  fire  that  burned  the  depot  was  communicated 
by  sparks  from  the  passing  train. 

"2.  If  you  believe,  from  the  evidence,  that  the  depot  at 
Normal  was  owned  by  the  Illinois  Central  Eailroad  Company, 
and  was  in  charge  of  men  selected,  employed  by,  and  under 
control  of  said  Illinois  Central  Eailroad  Company,  then  the 
mere  fact  that  the  defendant  may  have  paid  to  some  of  said 
men  in  charge  of  the  depot  a  part  of  their  wages,  would  not 
make  the  defendant  liable  for  the  manner  in  which  the  depot 
was  conducted'  or  managed. 

"3.  The  court  further  instructs  the  jury,  for  the  defend- 
ant, that  if  they  believe,  from  the  evidence,  that  the  fire  that 
consumed  the  depot  originated  from  a  defective  stove-pipe  or 
flue  in  the  depot,  you  will  find  the  defendant  not  guilty. 
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"4.  The  court  instructs  the  jury,  for  the  defendant,  that 
the  considerations  mentioned  in  the  deeds  offered  in  evidence 
by  the  plaintiff  to  prove  title,  are  not  to  be  regarded  by  the 
jury  as  any  evidence  of  the  value  of  the  j)roperty  at  the  time 
of  the  fire. 

"5.  The  court  further  instructs  the  jury,  for  the  defend- 
ant, that  before  the  plaintiff  can  recover  in  this  case,  he 
must  prove,  by  a  preponderance  of  the  evidence,  first,  that 
the  defendant  wrongfully  set  fire  to  the  depot ;  second,  that 
the  fire  that  consumed  the  hotel  was  communicated  from  the 
said  depot  building.  It  is  not  enough,  to  enable  the  plaintiff 
to  recover,  to  prove  that  sparks  escaped  from  defendant's 
locomotive,  which  possibly  might  have  caused  the  fire  or  fires 
in  controversy,  but  he  must  prove,  by  a  preponderance  of  the 
evidence,  that  such  spark  or  sparks,  if  any,  did  cause  such 
fire  or  fires." 

Defendant  asked  certain  other  instructions  to  be  given, 
which  the  court  gave,  with  certain  modifications.  These 
instructions,  as  modified,  were  as  follows,  the  modifications 
consisting  of  the  adding  by  the  court  of  the  words  in  italics, 
and  erasing  the  words  found  in  brackets : 

"1.  The  court  further  instructs  the  jury,  for  the  defend- 
ant, that  the  defendant  had  a  right  to  use  a  locomotive  en- 
gine propelled  by  steam,  and  is  not  an  insurer  against  fire 
communicated  from  such  locomotive  ;  that  all  the  law  requires 
of  the  defendant  was  to  have  its  locomotive  provided  with  the 
best  known  appliances  to  prevent  the  escape  of  fire,  and  to 
keep  the  same  in  repair^  and  then  have  it  managed  with  rea- 
sonable prudence,  care  and  skill.  If,  then,  the  jury  believe, 
from  the  evidence,  that  the  locomotive  in  controversy  was,  at 
the  time  in  controversy,  provided  with  the  best  known  appli- 
ances to  prevent  the  escape  of  fire,  which  were  in  good  repair, 
and  was  managed  with  reasonable  prudence,  care  and  skill, 
then  they  should  find  for  the  defendant,  even  though  the  jury 
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should  believe,  from  the  evidence,  that  the  fire  that  consumed 
the  depot  was  communicated  from  the  locomotive,  and  that 
the  burning  of  the  hotel  was  such  a  direct  and  natural  con- ' 
sequence  of  the  burning  of  the  depot,  as  might  have  been 
foreseen  by  any  reasonable  man  at  the  time. 

"2.  The  court  further  instructs  the  jury,  for  the  defendant, 
that  all  persons  erecting  buildings  in  the  immediate  vicinity 
of  a  railroad  track  take  the  risks  of  fire  communicated  from 
passing  engines,  provided  such  engines  are  equipped  with  the 
best  known  appliances  to  prevent  the  escape  of  fire,  and  kept 
hi  repair,  and  are  managed  with  reasonable  care  and  skill, 
even  though  the  danger  may  be  greatly  increased  by  high 
winds  or  proximity  to  other  buildings. 

"3.  The  court  further  instructs  the  jury,  for  the  defendant, 
that  the  plaintiff  can  not  recover  in  this  case  on  account  of 
a  defective  flue  or  stove  in  the  depot  of  defendant,  as  charged 
in  plaintiff's  amended  declaration. 

"4.  The  court  further  instructs  the  jury,  for  the  defendant, 
that  even  if  the  jury  do  believe,  from  a  preponderance  of  the 
evidence,  that  the  fire  that  consumed  the  hotel  did  originate 
from  sparks  from  the  engine,  yet  if  they  further  believe,  from 
the  evidence,  that  the  engine  at  that  time  was  furnished  with 
the  best  known  appliances  to  prevent  the  escape  of  fire,  which 
were  in  good  repair,  and  was  managed  with  reasonable  care 
and  skill,  then  the  defendant  is  not  liable,  and  they  should 
find  the  defendant  not  guilty. 

"5.  The  court  further  instructs  the  jury,  for  the  defendant, 
that  before  the  plaintiff  can  recover  in  his  case  [on  his  origi- 
nal declaration,]  he  must  prove,  by  a  preponderance  of  the 
evidence,  first,  that  the  defendant  wrongfully  set  fire  to  the 
depot  [either  by  an  engine  not  managed  with  reasonable  care 
and  skill,  or  by  an  engine  not  in  a  reasonably  safe  condition]  ; 
second,  that  the  fire  that  consumed  the  hotel  was  communi- 
cated from  the  said  depot  [building.]  " 


1884.]  C.  &  A.  E.  E.  Co.  v.  Pennell.  Ml 

Brief  for  the  Appellant. 

The  court  refused  to  give  the  following  among  other  instruc- 
tions asked  by  defendant : 

"1.  The  court  further  instructs  the  jury,  for  the  defendant, 
that  before  the  plaintiff  can  recover  in  his  case  on  his  origi- 
nal declaration,  he  must  prove,  by  a  preponderance  of  the 
evidence,  first,  that  the  defendant  wrongfully  set  fire  to  the 
depot,  either  by  an  improperly  managed  engine,  or  by  an 
engine  in  an  improper  condition ;  and  second,  that  the  fire 
that  consumed  the  hotel  was  communicated  from  the  said 
depot  building ;  and  third,  that  such  burning  of  the  hotel  was 
such  a  natural  and  direct  consequence  of  the  burning  of  the 
depot,  as  might  have  been  foreseen  by  any  reasonable  person 
at  the  time." 

Messrs.  Williams,  Buer  &  Capen,  for  the  appellant : 

To  sustain  a  recovery  in  an  action  like  this,  it  is  not 
enough  for  the  plaintiff  to  show  a  possibility,  or  even  a  prob- 
ability, that  the  fire  was  communicated  from  sparks  emitted 
from  a  locomotive.  The  law  requires  positive  proof,  and  the 
proof  must  negative  every  other  probable  cause  of  the  fire. 
Sheldon  v.  Hudson  River  R.  R.  Co.  29  Barb.  226 ;  Burke  v. 
Louisville  and  Nashville  R.  R.  Co.  7  Heisk.  451 ;  Sheldon  v. 
Hudson  River  R.  R.  Co.  14  N.  Y.  218;  Smith  y.  Hannibal 
and  St.  Joseph  R.  R.  Co.  37  Mo.  287 ;  Shearman  &  Eedfield 
on  Negligence,  sec.  333. 

A  person  is  not  liable  for  the  result  of  acts  done  in  the 
pursuit  of  a  lawful  business,  in  the  absence  of  the  violation 
of  positive  law,  unless  the  result  of  such  acts  was  a  probable 
consequence,  that  might  have  been  reasonably  foreseen  by  a 
man  of  ordinary  prudence.  Ryan  v.  New  York  Central  R.  R. 
Co.  35  N.  Y.  210  ;  Addison  on  Torts,  sec.  3  ;  Cooley  on  Torts, 
530 ;  Moak's  Underbill  on  Torts,  rule  26,  p.  271 ;  Fent  v. 
Toledo,  Peoria  and  Warsaw  Ry.  Co.  59  111.  349 ;  Toledo, 
Wabash  and  Western  Ry.  Co.  v.  Muthersbaugh,  71   id.  572 ; 
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Illinois  Central  R.  R.  Co.  v.  Mills,  42  id.  407 ;  Ohio  and  Mis- 
sissippi  R.  R.  Co.  V.  Shaue/elt,  47  id.  497 ;  Chicago  and  Alton 
R.  R.  Co.  V.  Quaintance,  58  id.  389 ;  Toledo,  Wabash  and 
Western  Ry.  Co.  v.  Larnian,  67  id.  68 ;  Chicago  and  Alton 
R.  R.  Co.  V.  Pennell,  94  id.  448;  Great  Western  R.  R.  Co.  v. 
Haworth,  39  id.  346;  Ryan  v.  Neiv  York  Central  R.  R.  Co. 
35  N.  Y.  210;  Kerr  v.  Pennsylvania  R.  R.  Co.  62  Pa.  353; 
Field  V.  New  York  Central  R.  R.  Co.  32  N.  Y.  339 ;  Pennsyl- 
vania R.  R.  Co.  V.  Hope,  80  Pa.  St.  373 ;  Hoag  v.  L.  S.  and 
M:S.  R.  R.  Co.  85  id.  293;  Sheldon  v.  Hudson  River  R.  R. 
Co.  25  Barb.  226;  14  N.  Y.  218;  Atchison,  Topeka  and 
Santa  Fe  R.  R.  Co.  v.  Bales,  16  Kan.  252;  Doggett  v.  R.  and 
B.  R.  R.  Co.  78  N.  C.  305 ;  Snyder  v.  P.  R.  R.  Co.  11  W. 
Ya.  14;  Spaidding  v.  Chicago  and  Northwestern  Ry.  Co.  30 
Wis.  110;  Smith  v.  Hannibal  and  St.  Joseph  R.  R.  Co.  37 
Mo.  287 ;  M.  R.  R.  Co.  v.  Kellogg,  94  U.  S.  469 ;  Clemens  v. 
Hannibal  and  St.  Joseph  R.  R.  Co.  53  Mo.  356 ;  Henry  v. 
S.  P.  R.  R.  Co.  50  Cal.  176.;  Kellogg  v.  Chicago  and  North- 
ivestern  Ry.  Co.  26  Wis.  223. 

It  is  not  negligence  per  se  to  use  wood  in  a  coal-burning 
locomotive.  Cliicago  and  Alton  R.  R.  Co.  v.  Pennell,  94  111. 
448  ;   Collins  v.  Neiv  York  Central  R.  R.  Co.  5  Hun,  499. 

Care  and  negligence  are  always  purely  relative  terms.  Like 
all  other  questions  of  right  and  wrong,  the  only  criterion  is 
the  circumstances  of  each  individual  case.  Cooley  on  Torts, 
630;  Holly  v.  Boston  R.  R.  Co.  8  Gray,  123;  Fletcher  v. 
B.  and  M.  R.  R.  Co.  1  Allen,  9. 

An  opinion  expressed  by  a  witness,  inconsistent  with  a  fact 
testified  to  by  him,  can  not  be  admitted  in  evidence  to  im- 
peach his  credibility.  To  do  so  is  error.  Lane  v.  Bryant, 
9  Gray,  245;  Holmes  v.  Anderson,  18  Barb.  420;  Hall  v. 
Young,  37  N.  H.  134;  Elton  v.  Larkins,  5  C.  &  P.  385; 
Rucker  v.  Beaty,  3  Ind.  70. 
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Mr.  William  E.  Hughes,  and  Messrs.  Stevenson  &  Ewing, 
for  the  appellee : 

The  burden  of  proof  was  on  the  appellant  to  show  two 
things  :  Fh'st,  that  the  engine  was  properly  managed ;  sec- 
ond, that  it  was,  at  the  time  of  the  communication  of  fire,  in 
good  order.  Chicago  and  Northwestern  By.  Co.  v.  McCahill, 
56  111.  28  ;  St.  Louis  R.  R.  Co.  v.  Montgomery,  39  id.  335 ; 
Illinois  Central  R.  R.  Co.  v.  Mills,  42  id.  407 ;  Chicago  and 
Alton  R.  R.  Co.  v.  Qaaintance,  58  id.  389;  Chicago  and  Alton 
R.  R.  Co.  V.  Clampitt,  63  id.  97 ;  Illinois  Central  R.  R.  Co. 
V.  McClelland,  42  id.  358 ;  Jackson  v.  Chicago  and  North- 
western Ry.  Co.  31  Iowa,  176. 

The  engine  being  a  coal  burner,  the  use  of  wood  on  it 
on  the  night  of  the  fire  was  negligence.  Chicago  and  Alton 
R.  R.  Co.  V.  Qaaintance,  58  111.  399 ;  Wall  v.  Barton,  40 
Barb.  137 ;   Shearman  &  Eedfield  on  Negligence,  sec.  328. 

The  escape  of  fire  from  that  engine  was  the  proximate 
cause  of  the  destruction  of  the  hotel.  Fent  v.  Toledo,  Peoria 
and  Warsaiv  Ry.  Co.  59  111.  349 ;  MilicauJcee  R.  R.  Co.  v. 
Kellogg,  94  U.  S.  469;  Pennsylvania  R.  R.  Co.  v.  Hope,  80 
Pa.  St.  379 ;  AVchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
Bales,  16  Kan.  252;  Wehh  v.  R.  W.  and  0.  R.  R.  Co.  49 
N.  Y.  420 ;  Kellogg  v.  Chicago  and  Northwestern  Ry.  Co.  26 
Wis.  224;  Henry  v.  S.  P.  Ry.  Co.  50  Cal.  176;  Higgins  v. 
Dewey,  107  Mass.  494;  A.  C.  R.  R.  Co.  v.  Gnatt,  39  Md. 
115;  Baltimore  and  Oliio  R.  R.  Co.  v.  Shepley,  id.  252; 
A.  R.  R.  Co.  V.  Stamford,  12  Kan.  354. 

The  fact  that  the  engine  threw  out  an  unusual  amount  of 
fire,  is  itself  proof  of  negligence.  Bass  v.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  28  111.  18;  Chicago  and  Northwestern 
Ry.  Co.  V.  McCahill,  56  id.  28 ;  Field  v.  New  York  Central 
R.  R.  Co.  32  N.  Y.  346;  Hall  v.  S.  R.  R.  Co.  14  Cal.  389; 
Bedford  v.  H.  R.  R.  Co.  46  Mo.  456 ;  Ellis  v.  P.  and  S.  R.  R. 
Co.  2  Ired.  140 ;  Bedell  v.  L.  I.  R.  R.  Co.  44  N.  Y.  367. 
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The  fact  that  more  steam  was  employed  than  was  neces- 
sary, is  proof  of  negligence.  Great  Western  R.  R.  Co.  v. 
Haworth,  39  111.  456 ;  Gaudy  v.  Northwestern  R.  R.  Co.  30" 
Iowa,  420. 

The  appellant  was  bound  to  use  more  care  and  caution  in 
running  a  train  when  the  wind  was  J)lowing  than  in  ordinary 
weather.  Smith  v.  0.  C.  and  N.  R.  R.  (7o.  10  E.  I.  26  ;  Ferro 
V.  B.  and  S.  L.  R.  R.  Co.  22  N.  Y.  209 ;  Webb  v.  R.  W.  and 
O.  R.  R.  Co.  49  id.  420 ;  Kelsey  v.  Barney,  2  Kern.  425 ; 
Kellogg  v.  Chicago  and  Noj'thwe stern  Ry.  Co.  26  Wis.  236 ; 
Frankford  Turnpike  Co.  v.  Pennsylvania  R.  R.  Co.  54  Pa.  St. 
345 ;  Fletcher  v.  B.  R.  R.  Co.  1  Allen,  9 ;  Cunningham  v. 
Hale,  4  id.  268;  Cayzen  v.  Taylor,  10  Gray,  274;  Great 
Western  R.  R.  Co.  v.  Haworth,  39  111.  346. 

The  fact  that  the  hotel  of  appellee  was  within  one  hundred 
feet  of  the  appellant's  track,  does  not  bar  his  recovery  in  this 
case.  /.  and  C.  R.  R.  Co.  v.  Parmore,  31  Ind.  149 ;  Cook  v. 
Champlain  Co.  1  Denio,  91 ;  Vaughn  v.  Teff,  Vale  d  Co.  1 
H.  &  N.  743 ;  Ferro  v.  B.  and  S.  L.  R.  R.  Co.  22  N.  Y.  209 ; 
Fitch  V.  Pennsylvania  R.  R.  Co.  45  Mo.  322 ;  Jeffries  v.  Penn- 
sylvania R.  R.  Co.  3  Houst.  447;  Ward  v.  M.  R.  R.  Co. 
29  Wis.  144 ;  Burke  v.  Louisville  and  Nashville  R.  R.  Co.  7 
Heisk.  451 ;  B.  R.  R.  Co.  v.  Westover,  4  Neb.  268 ;  Salmon 
V.  D.  L.  and  W.  R.  R.  Co.  38  N.  J.  L.  5 ;  Pennsylvania  R.  R. 
Co.  V.  Hendrickson,  80  Pa.  St.  182. 

The  law  does  not  require  positive  proof  that  the  fire  was 
caused  by  the  engine  of  defendant,  but  only  such  proof  as 
will  leave  no  reasonable  doubt  of  that  fact.  SJieldon  v. 
Hudson  River  R.  R.  Co.  29  Barb.  229;  Atchison,  Topeka 
and  Santa  Fe  R.  R.  Co.  v.  Bales,  16  Kan.  252;  Pennsylvania 
R.  R.  Co.  V.  Stragan,  79  Pa.  St.  405 ;  Freeman  v.  Railroad 
Co.  10  C.  B.  (N.  S.)  89;  L.  R.  R.  Co.  v.  David,  52  Pa.  St. 
379. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

When  the  case  was  passed  upon  by  this  court,  (as  shown 
in  94  111.  448,)  it  was  our  duty,  by  statute,  to  consider  the 
weight  of  the  evidence,  and  pass  upon  the  same,  in  determ- 
ining whether  it  was  error  in  the  circuit  court  to  deny  a  new 
trial.  Since  that  time  the  statute  has  relieved  us  of  that 
duty,  and  findings  of  fact  made  or  approved  by  the  Appellate 
Court,  in  actions  of  this  kind,  are  conclusive  in  this  court, 
unless  the  record  shows  affirmatively  that  the  circuit  court 
committed  some  error  as  to  the  law  of  the  case,  which  may 
have  controlled  the  finding.  In  this  case  we  can  review  only 
the  decision  of  the  circuit  court  upon  questions  of  law.  It 
is  plain  this  judgment  must  be  affirmed  unless  some  material 
ruling  of  the  circuit  court  made  upon  the  trial,  upon  some 
question  of  law,  can  be  shown  to  be  erroneous. 

Appellant  complains  that  in  the  instructions  given  at  the 
instance  of  appellee,  the  court  erred  in  this,  that,  as  is  con- 
tended, these  instructions  ignore  the  question  whether  or  not 
the  burning  of  the  depot  was  such  a  result  of  the  negligence 
complained  of  as  ought  to  have  been  foreseen  by  defendant 
and  its  servants  at  the  time.  The  record  does  not  show  that 
the  court  was  specially  requested  by  defendant  to  declare  the 
law  as  to  this  particular  question,  as  is  claimed  it  should 
have  been  declared.  Take  the  whole  charge  together,  it 
seems  to  lay  down  the  law  with  substantial  accuracy, — to 
have  been  consistent  in  all  its  parts,  and  sufficiently  full, — 
and  we  can  not  see  that  it  was  calculated  to  mislead  the  jury. 
The  governing  facts  were  fairly  submitted  to  the  jury.  The 
statute  declares  that  in  actions  for  damages  from  injury  to 
property  "occasioned  by  fire  communicated  by  any  locomo- 
tive engine  while  passing  along  any  railroad,  *  *  *  the 
fact  that  such  fire  was  so  communicated"  shall  be  prima  facie 
evidence  "to  charge  with  negligence''  the  owner  and  operators 
of  the  road  at  the  time.     It  seems  plain  that  this  statute  was 
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intended  to  charge  upon  the  company  usmg  the  locomotive, 
all  injuries  which  are  shown  to  have  resulted  from  fire  from 
a  passing  train,  unless  the  defendant  could  rebut  such  con- 
clusion by  proof  showing  that  the  loss  was  not  occasioned  by 
negligence  of  defendant.  The  instructions  given  at  plaintiff's 
instance  are  but  four  in  number,  and  go  no  farther  than  the 
statute  provides  in  this  regard. 

The  five  instructions  given  at  the  request  of  defendant,  and 
especially  instruction  No.  5,  present  the  defence  set  up.  If 
defendant  had  wi&hed  to  have  the  jury  pass  upon  the  ques- 
tion as  to  whether  the  burning  of  the  hotel  was  or  was  not  a 
consequence  of  the  firing  of  the  depot  so  unlikely  to  occur  as 
not  to  be  a  part  of  the  proximate  and  natural  consequences 
of  the  firing  of  the  depot,  the  attention  of  the  court  should 
have  been  particularly  called  to  that  question,  in  a  properly 
drawn  and  unobjectionable  instruction,  directly  upon  that 
point.     This  was  not  done. 

There  is  one  expression  in  the  first  refused  instruction 
asked  by  defendant,  relating  to  the  question  of  the  remote- 
ness of  the  damages  in  question.  That  instruction,  however, 
was  properly  rejected  and  refused.  Not  only  was  it  embodied 
in  an  instruction  which  is  confessedly  erroneous  in  two  of  its 
propositions,  but  the  proposition  on  the  subject  under  con- 
sideration does  not  state  the  law  correctly.  It  is  not  essen- 
tial, to  charge  the  defendant  with  the  loss  caused  by  the 
burning  of  the  hotel,  that  the  burning  of  the  hotel  should 
have  been  a  consequence  of  the  burning  of  the  depot  so  apt 
to  follow  that  it  might  have  been  foreseen  by  a  reasonable 
person  at  the  time.  It  was  not  at  all  necessary  that  the 
burning  of  the  hotel  should  have  been  so  certain  to  result 
from  the  burning  of  the  depot  that  a  reasonable  person  could 
have  foreseen  that  the  hotel  would  burn,  or  that  it  would 
probably  burn.  It  is  enough  if  it  be  a  consequence  so  natu- 
ral and  direct  that  a  reasonable  person  might,  and  naturally 
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would,  see  that  it  was  liaUe  to  result  from  the  burning  of  the 
depot, — that  is,  that  it  might  follow. 

There  was  no  error  in  modifying  the  instructions  asked  by 
defendant,  as  was  done.  It  is  not  necessary  to  discuss  in 
detail  all  the  criticisms  of  counsel  in  relation  to  the  several 
instructions.  It  is  enough  to  say  we  find  no  substantial 
error  in  that  regard  which  might  have  misled  the  jury. 

Some  objections  are  raised  to  the  rulings  of  the  court  in 
admitting  and  excluding  evidence,  but  we  find  no  substantial 
error  in  that  regard.  It  may  not  be  improper  to  notice  par- 
ticularly what  counsel  chooses  to  call  "the  grossest  error  in 
the  rulings  of  the  court  upon  the  admissibility  of  evidence. " 
Stewart,  a  witness  for  defendant,  had  testified  that  his  atten- 
tion was  called  to  the  fire  burning  the  depot,  at  a  very  early 
stage,  and  that  it  was  in  the  inside  of  the  wall,  and  not  on 
the  outside,  and  also  that  he  was  watching  the  hotel  just 
before  and  at  the  time  the  fire  burst  forth  there,  and  that  it 
seemed  to  him  "as  though  a  fire  was  inside  the  weather- 
boarding,  and  burned  and  charred  this  outside,  and  then  it 
burned  through."  The  statements  tended  to  show  that  the 
burning  of  the  depot  was  caused  not  from  fire  thrown  from 
the  engine,  but  from  fire  from  the  inner  part  of  the  depot, 
and  also  that  the  burning  of  the  hotel  was  not  caused  by 
fire  from  the  depot,  but  from  a  fire  which  begun  in  the  inside 
of  the  hotel.  The  declaration  of  Stewart,  which  on  cross- 
examination  he  denied  having  made,  and  which  plaintiff  was 
permitted  to  prove,  was,  that  "the  engine  set  fire  to  the  depot 
and  the  depot  set  fire  to  the  hotel."  This  relates  to  a  fact, 
and  not  to  an  opinion,  merely.  Witness  was  present,  and 
had  apparently  the  means  of  knowing  at  least  the  source  of 
the  fire  which  burned  the  hotel.  If  the  language  was  such 
that  it  might  be  regarded  either  as  a  statement  of  an  ascer- 
tained fact,  or  as  merely  an  expression  of  opinion,  it  was  not 
error  to  allow  it  to  go  to  the  jury.     We  think  there  was  no 
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error  in  permitting  plaintiff  to  prove  that  Stewart  had  made 
that  statement. 

Finding  no  error  of  law  which  we  can  see  might  have  mis- 
led the  jury,  and  having  no  lawful  authority  to  pass  upon 
the  weight  of  the  evidence  as  to  questions  of  fact,  we  affirm 

the  judgment. 

Judgment  affirmed, 

Mr.  Justice  Craig,  dissenting. 


Jesse  Holdom 

V, 

John  M.  Ayer. 

Filed  at  Ottawa  June  13,  1884. 

1.  Feaud  and  deceit — necessity  of  having  relied  on  representations. 
A  party  defendant  who  has  induced  the  plaintiff  to  subscribe  and  pay  for 
stock  in  a  corporation  through  false  representations  of  the  value  of  such 
stock,  etc.,  is  not  liable  in  an  action  on  the  case  for  fraud  and  deceit,  if  it 
appears  that  the  plaintiff  did  not  rely  upon  the  representations  as  charged  in 
the  declaration,  but  upon  the  guaranty  of  the  defendant. 

2.  Same — of  the  scienter.  Where  an  agent  of  a  mining  company,  by 
false  representations  as  to  the  value  of  the  shares  of  stock  in  such  company, 
or  as  to  the  extent  and  condition  of  the  property  of  the  company,  induces 
another  to  subscribe  for  and  purchase  shares  of  stock  from  the  company,  the 
agent  will  not  be  liable  to  the  purchaser  in  an  action  for  fraud  and  deceit 
unless  he  knew  his  representations  were  false  when  he  made  them.  The 
fraud  and  the  scienter  constitute  the  grounds  of  the  action. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Eogers,  Judge,  presiding. 

This  suit  was  brought  by  Jesse  Holdom,  against  John  M. 
Ayer.     The  declaration  is  in  case,  and  contains  two  counts. 
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The  substance  of  the  first  is,  that  plaintiff,  by  representations 
made  by  defendant,  who  it  is  averred  was  one  of  the  pro- 
moters and  original  corporators  in  the  Chiricahua  Mining 
and  Milling  Company,  (a  corporation  organized  for  pecuniary 
profit,)  as  to  the  great  value  of  the  shares  of  the  capital  stock 
of  such  corporation,  and  the  property  owned  by  the  same, 
and  the  value  of  the  dividends  to  be  declared,  was  induced 
thereby  to  subscribe  for  ten  shares  of  the  stock  of  such  com- 
pany, for  which  he  paid  the  company  $1000,  being  the  aggre- 
gate par  value  of  such  stock.  It  is  then  averred,  with  the 
usual  formality,  that  all  the  representations  made  by  defend- 
ant as  to  the  value  of  the  shares  of  stock  and  of  the  property 
owned  by  the  corporation  were  false  and  deceitful  represen- 
tations, w^hich  defendant  well  knew,  and  that  such  shares  of 
stock  at  the  time  were  worthless  and  of  no  value,  and  in 
consequence  thereof  plaintiff  sustained  damage  in  the  amount 
he  paid  for  such  shares  of  stock.  The  second  count  is  similar 
to  the  first,  with  an  allegation  of  a  tender  of  the  shares  of 
the  stock  to  defendant,  and  a  demand  for  the  money  paid  for 
them,  which  defendant  refused.  Only  the  general  issue  of 
not  guilty  was  pleaded.  On  the  trial  in  the  circuit  court  the 
jury  found  the  defendant  not  guilty.  A  motion  for  a  new 
trial  was  overruled,  and  the  court  entered  judgment  on  the 
verdict.  That  judgment  was  affirmed  in  the  Appellate  Court 
for  the  First  District,  and  plaintiff  brings  the  case  to  this 
court  on  his  further  appeal. 

Mr.  Jesse  Holdom,  and  Mr.  D.  J.  Schuyler,  for  the  appel- 
lant : 

Appellee,  by  reason  of  his  position  as  a  director  and  pro- 
moter of  the  corporation,  had  opportunity  to  know  the  truth 
or  falsity  of  his  representations,  and  whether  or  not  he  had 
actual  knowledge  of  their  falsity  at  the  time  he  made  them, 
will  not  release  him  from  liability.  Morawetz  on  Private 
Corp.  sec.  308  ;  Gerhard  v.  Bates,  2  El.  &  Bl.  488 ;  Thomp- 
29—110  III. 
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son  on  Liability  of  Officers  and  Agents  of  Corp.  216,  sec.  17, 
and  p.  350;  Wakeman  v.  Dalley,  51  N.  Y.  27;  Peck  v.  Gur- 
ney,  H.  L.  K.  377;  Shinn  v.  Croucher,  1  DeG.,  F.  &  J.  *518'; 
McFarren  v.  Taylor,  3  Cranch,  270. 

If  one  obtains  the  property  of  another  by  means  of  untrue 
statements,  though  in  ignorance  of  their  falsity,  he  must  be 
held  responsible  as  for  a  legal  fraud.  McFarren  v.  Taylor, 
3  Cranch,  270 ;  Smith  v.  Richards,  13  Pet.  126 ;  Bennett  v. 
Juclson,  21  N.  Y.  238. 

It  is  immaterial  to  defendant's  liability  for  fraud  whether 
he  knew  the  falsity  of  his  representations  or  not.  Lockridge 
V.  Foster,  4  Scam.  570 ;  Parham  v.  Randolph,  4  How.  (Miss.) 
435;  Roosevelt  Y.  Rulton,  2  Cow.  139;  Minor  y.  Medbury,  6 
Wis.  29ry;- Fisher  v.  Mellon,  103  Mass.  503;  Elliott  v.  Boaz, 
9  Ala.  772 ;  Beauford  v.  Coldwell,  3  Mo.  477 ;  Ayers'  case, 
25  Beav.  527;  Pulsford  v.  Richards,  17  id.  87;  Kelly  v.  Shel- 
don, 8  Wis.  258 ;  Smith  v.  Mariner,  5  id.  551 ;  JVeatherford 
V.  Fishback,  3  Scam.  170;  Pasily  et  al.  v.  Freeman,  3  T.  E. 
51 ;   Case  v.  Ayres,  65  111.  42. 

Mr.  John  E.  Burke,  for  the  appellee: 

Any  representations  of  defendant  based  on  the  letters  of 
the  secretary  and  superintendent  of  the  mines,  were  made  in 
good  faith.     Merivin  v.  Arbackle,  81  111.  501. 

In  an  action  for  fraud  and  deceit,  a  scienter  must  be  shown. 
It  must  be  shown  not  only  that  the  representations  were 
false,  but  that  the  party  making  them  knew  they  were  false 
at  the  time  he  made  them.  Wheeler  v.  Randall,  48  111.  182; 
Mitchell  V.  Deeds,  49  id.  416;  Hiner  v.  Richter,  51  id.  299; 
Walker  v.  Hough,  59  id.  375 ;  Merwin  v.  Arbuckle,  81  id. 
501 ;  Tone  v.  Wilson,  id.  529 ;  St.  Louis  and  Southeastern 
Ry.  Co.  V.  Rice,  85  id.  406 ;  Schwabacker  v.  Riddle,  99  id. 
343;  McBean  v.  Fox,  1  Bradw.  177;  Rutherford  y.  Fishback, 
3  Scam.  170. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  can  not  be  contended  in  this  court,  as  was  done  in  the 
courts  below,  the  verdict  is  against  the  weight  of  the  evidence. 
That  question  is  not  open  for  .consideration  in  this  court.  In 
passing  upon  the  questions  of  law  discussed,  it  will  be  assumed 
the  verdict  is  warranted  by  the  evidence. 

The  point  is  made  the  court  erred  in  admitting  and  reject- 
ing certain  testimony  on  the  trial,  but  the  matters  complained 
of  in  this  respect  are  not  of  enough  importance  to  be  the  sub- 
ject of  any  serious  consideration.  The  merits  of  the  case 
were  hardly  affected  by  the  action  of  the  court  of  which  com- 
plaint is  made,  and  the  errors  in  that  respect,  if  any  existed, 
are  too  trivial  to  warrant  a  reversal  of  the  judgment,  if  no 
other  error  shall  be  discovered. 

An  instruction  asked  by  defendant,  and  given  by  the  court, 
in  effect  informed  the  jury  that  if  defendant  guaranteed  the 
stock  purchased  by  plaintiff,  and  that  plaintiff,  in  making 
such  purchase,  relied  upon  such  guaranty,  and  did  not  rely 
upon  the  representations,  as  charged  in  the  declaration,  the 
law  is  for  defendant.  The  instruction,  as  formulated,  states 
a  correct  principle  of  law.  The  declaration  was  not  framed 
with  a  view  to  recover  upon  any  guaranty  as  to  the  value  of 
the  stock,  but  upon  deceitful  representations  as  to  its  value. 
It  is  said  there  was  no  evidence  on  which  to  base  such  an 
instruction,  and  it  was  therefore  error  in  the  court  to  give  it. 
The  evidence  contained  in  the  record  on  this  branch  of  the 
case  has  been  examined,  and  it  is  seen  it  is  sufficient  to  war- 
rant the  court  in  submitting  that  view  of  the  law  to  the  jury, 
as  was  done. 

But  it  is  most  confidently  insisted  the  court  erred  in  the 
modifications  it  made  to  instructions  asked  for  on  the  part  of 
plaintiff,  and  in  giving  such  instructions  after  they  were  so 
modified.  Plaintiff  asked  the  court  to  instruct  the  jury,  if 
they  believe,  from  the  evidence,  defendant  made  representa- 
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tions  as  to  the  value  of  the  shares  of  stock,  or  as  to  the  extent, 
value  and  condition  of  the  property  of  the  mining  company, 
which  were  false  and  untrue,  and  that  plaintiff,  relying  upon 
such  false  and  untrue  statements,  was  induced  to  and  did 
buy  the  stock,  then  the  verdict  should  be  for  plaintiff.  To 
all  of  the  instructions  in  which  this  proposition  is  stated  the 
court  added,  with  reference  to  the  alleged  false  representa- 
tions, "known  by  him  to  be  false,"  or  words  implying  the 
same  meaning,  and  it  is  that  modification  it  is  said  was  error. 
Narrowing  the  discussion  to  the  case  made  by  the  declaration, 
it  will  be  seen  the  modifications  to  plaintiff's  instructions  were 
entirely  proper,  and  necessary  to  enable  the  jury  to  reach  a 
correct  conclusion.  This  is  not  a  case  like  Allen  v.  Hart,  72 
111.  104,  where  plaintiff  rescinded  the  contract  made  with  the 
vendor,  on  account  of  the  fraud  in  procuring  it,  and  brought 
an  action  against  him  to  recover  the  consideration  paid,  and 
the  principle  of  that  and  analogous  cases  ^ an  have  no  appli- 
cation to  the  case  being  considered.  It  will  be  observed  it  is 
not  averred  in  the  declaration  in  this  case  the  stock  purchased 
by  plaintiff  was  bought  of  defendant.  It  was  bought  of  the 
corporation,  and  it  is  averred  plaintiff  paid  the  money  for 
the  shares  of  stock  to  the  company  itself.  Had  defendant 
offered  to  rescind  the  contract  which  he  alleges  he  made,  on 
account  of  the  fraud  of  one  of  the  promoters  of  the  corpora- 
tion in  obtaining  it,  and  brought  suit  against  the  corporation 
itself,  to  recover  the  consideration  paid  for  the  shares  of  stock, 
a  case  more  analogous  with  Allen  v.  Hart  would  have  been 
presented.  The  gist  of  the  action  against  defendant  is,  that 
being  a  promoter  and  one  of  the  original  corporators  of  the 
company,  he  made  false  and  untrue  representations  as  to  the 
value  of  the  shares  of  capital  stock  of  the  corporation,  and 
of  the  dividends  to  be  declared,  and  as  to  the  condition  and 
value  of  the  property  of  the  company,  upon  which  plaintiff 
relied  in  making  the  purchase  of  stock.  The  contract  was 
not  with  defendant,  and  no  money  was  paid  to  him  for  his 
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personal  benefit.  The  action  is  for  deceit,  in  the  strictest 
sense.  In  such  cases  it  is  not  enough  the  representations 
made  by  defendant  were  false, — they  must  have  been  "known 
by  him  to  be  false."  This  point  has  been  so  often  ruled  in 
this  court  the  question  is  not  now  open  for  discussion.  In  all 
actions  like  the  one  being  considered,  the  holding  is  uniform 
that  to  w^arrant  an  action  for  deceit  the  false  representations 
must  have  been  knowingly  made,  with  the  intent  to  deceive. 
The  fraud  and  the  scienter  constitute  the  grounds  of  the 
action.  Wheeler  y.  Randall,  48  111.  182;  Hiner  v.  Richter, 
51  id.  299;  Merwin  v.  Arbuckle,  81  id.  501;  Schwahacker  v. 
Riddle,  99  id.  343;  Mitchell  y.  Deeds,  49  id.  416.  Other 
cases  in  this  court  declare  the  same  doctrine. 

There  was  no  error  in  modifying  plaintiff's  instructions,  as 
was  done  by  the  trial  court,  and  the  judgment  of  the  Appel- 
late Court  will  be  affirmed. 

Judgment  qffirined. 


John  E.  Brooks  et  al. 

V. 

AzARiAH  Sanders. 

Filed  at  Springfield  January  19.  1884.  ' 

1.  PtEDEMPTiON  by  judgment  creditor — ivhat  rights  acquired  thereby. 
A  judgment  creditor,  after  redeeming  the  land  of  his  debtor  from  sale  on 
execution,  has  no  interest  in  or  control  over  the  redemption  money.  He  has 
only  the  right  to  have  the  land  sold  on  his  execution,  and  to  receive  the 
proceeds  of  that  sale,  by  applying  the  excess  above  the  redemption  money 
advanced,  and  interest,  on  his  execution. 

2.  Same — in  case  of  an  assignment  of  the  judgment  under  which  re- 
demption is  sought — rights  of  the  parties.  A  judgment  creditor,  after 
having  redeemed  a  tract  of  land  of  his  debtor  from  a  prior  judicial  sale,  and 
having  his  execution  levied  on  the  premises,  sold  and  assigned  his  judgment 
and  execution  to  a  third  party,  and  "any  and  all  sum  and  sums  of  money 
that"  might  "be  had  or  obtained  by  means  thereof,  or  any  proceedings  to  be 
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had  thereon. "  A  sale  of  the  land  was  made  to  the  assignee  for  a  sum  includ- 
ing the  amount  paid  to  redeem  and  the  amount  due  on  the  execution,  and  a 
certificate  of  purchase  was  given  to  him  upon  payment  of  the  costs  only, 
whereupon  the  assignor  of  the  judgment  sued  the  sheriff  for  the  amount  of 
the  redemption  money  paid:     Held,  that  the  assignor  had  no  cause  of  action. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Coles  county;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Sanders  recovered  judgment  March  12,  1879,  against 
Simpson  W.  Miller  and  Matilda  Miller,  for  $3160,  and  costs, 
and  on  the  next  day  sued  out  an  execution,  which  was  re- 
turned unsatisfied.  On  April  27,  1880,  he  sued  out  an  alias 
execution,  and  on  the  next  day,  (April  28,)  having  placed 
this  execution  in  the  hands  of  Brooks,  the  sheriff,  as  such 
judgment  creditor  redeemed  certain  real  estate  of  Simpson 
W.  Miller  from  a  previous  sale,  paying  to  the  sheriff  the  sum 
of  $2235,  and  the  proper  certificate  of  redemption  was  made, 
issued  and  filed.  Afterwards,  on  July  10,  1880,  and  before 
any  sale  by  the  sheriff  under  the  Sanders  judgment  and  exe- 
cution, Sanders,  for  a  valuable  consideration,  ($2300),  by  a 
writing,  under  seal,  executed  by  him,  "sold,  assigned,  trans- 
ferred and  set  over"  unto  Healy  &  Stoddard  "the  said  judg- 
ment, and  any  and  all  sum  and  sums  of  money  that  may  be 
had  or  obtained  by  means  thereof,  or  any  proceedings  to  be 
had  thereon, "  and  by  the  same  instrument  substituted  and 
appointed  Healy  &  Stoddard  his  attorneys,  for  him  and  in 
his  name,  but  for  the  sole  use  and  benefit  of  said  Healy  & 
Stoddard,  and  at  their  own  cost  and  charges,  to  "take  all 
lawful  ways  for  the  recovery  of  the  money  due  on  the  said 
judgment,  and  on  payment,  to  acknowledge  satisfaction  or 
discharge  the  same."  By  the  same  instrument  Sanders  cove- 
nanted that  there  was  "then  due  on  said  judgment  the  sum 
of  $3160,  and  that  he  will  not  collect  the  same,  or  any  part 
thereof,  nor  release  the  judgment,  but  will  own  and  allow  all 
lawful  proceedings  therein,   Healy  &  Stoddard  saving  him 
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harmless."  On  August  19,  1880,  the  sheriff  sold  the  prem- 
ises to  Healy  &  Stoddard,  upon  the  execution  under  which 
the  redemption  was  made,  at  public  sale,  for  $5793.85,  and 
gave  them  a  certificate  of  purchase.  Healy  &  Stoddard  gave 
the  sheriff  a  receipt  in  full  satisfaction  of  the  Sanders  judg- 
ment, and  paid  to  the  sheriff  the  costs,  and  no  other  money. 
Sanders,  upon  this  state  of  facts,  claims  that  the  sheriff 
thereby  became  liable  to  refund  to  him  the  amount  of  the 
money  paid  out  by  him  in  making  the  redemption  from  a 
previous  sale,  and  this  is  an  action  on  the  official  bond  of  the 
sheriff,  to  recover  that  amount.  The  circuit  court  sustained 
the  action.  That  judgment  was  affirmed  by  the  Appellate 
Court,  and  the  sheriff  and  his  sureties  bring  the  record  here, 
on  writ  of  error. 

Messrs.  Craig  &  Craig,  for  the  plaintiffs  in  error. 
Mr.  James  F.  Hughes,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  think  the  plaintiff  has  no  cause  of  action.  After  re- 
demption by  a  judgment  creditor,  such  creditor  has  no  inter- 
est in  or  control  over  the  redemption  money,  except  the  right 
which  the  statute  gives  him  to  have  the  land  sold  on  his 
execution,  and  to  receive  the  proceeds  of  that  sale,  as  such 
judgment  creditor,  by  applying  upon  the  amount  called  for 
on  the  face  of  the  execution,  the  excess  of  these  proceeds  over 
the  principal  and  interest  on  the  amount  paid  out  for  redemp- 
tion. After  redemption,  and  before  sale,  he  has  no  claim 
upon  the  sheriff,  or  personal  demand  upon  anybody  else,  for 
the  amount  paid  in  making  the  redemption.  He  could  not 
sue  Simpson,  the  debtor,  and  hold  him  personally  liable  to 
him  for  this  money  paid  out  in  making  the  redemption.  The 
statute  simply  gives  him  a  lien,  through  the  instrumentality  of 
his  judgment  and  execution,  upon  the  land  redeemed,  for  the 
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money  paid  out  in  accomplishing  that  end.  The  money  was 
paid  by  him  to  nourish  and  render  more  valuable  his  judg- 
ment and  execution.  When  he  assigned  that  judgment  to 
Heal}^  &  Stoddard,  it  passed  with  its  enhanced  value.  The 
very  language  of  the  assignment  shows  that  this  must  have 
been  the  intention,  for  he  transfers  not  only  the  judgment; 
but  "all  sums  of  money  that  may  be  had  or  obtained  by 
means  thereof,"  or  by  means  of  "any  proceedings  to  be  had 
thereupon."  Now,  the  amount  of  the  redemption  money, 
and  the  interest  upon  that  amount,  and  the  costs  of  the 
redemption,  were  each  and  all  "sums  of  money  that  might  be 
had  and  obtained"  by  means  of  the  judgment,  and  by  means 
of  "proceedings  to  be  had  thereupon,"  by  a  sale  upon  the 
execution. 

The  sheriff  was  guilty  of  no  official  misconduct  upon  the 
case  made  by  the  declaration,  and  it  was  error  to  render 
judgment  against  plaintiffs  in  error. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
and  the  cause  remanded  to  that  court  to  reverse  the  judg- 
ment of  the  circuit  court. 

Judgment  reversed. 


Walter  B.-  S gates 

V. 

Peeston  E.  King. 

Filed  at  Mt.  Vernon  November  15,  1883. 

1.  Ees  judicata — to  ichom  the  rule  is  applicable—as  to  persons  not 
parties  or  privies — of  a  subsequent  purchaser  from  a  mortgagor,  who  is 
not  a  party  to  a  suit  to  foreclose.  A  subsequent  purchaser  from  a  mort- 
gagor is  in  no  way  affected  by  a  decree  of  foreclosure  of  the  mortgage,  to 
which  he  is  not  a  party.  By  such  a  decree  his  rights  are  not  changed,  en- 
larged or  diminished.  As  to  him,  the  decree  is  simply  a  nullity.  In  case 
the  prior  mortgage  was  a  valid  and  binding  instrument,  the  subsequent  pur- 
chaser acquires  merely  a  right  to  redeem,  which  will  be  wholly  unaffected 
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by  the  decree  of  foreclosure;  and,  not  being  a  party  to  the  decree,  he  will 
be  at  full  libertj',  in  a  different  proceeding,  to  contest  the  validity  of  the 
mortgage,  and  assert  rights  adversely  thereto. 

2.  Certain  county  officials  executed  an  instrument  in  the  form  of  a  mort- 
gage, which  purported  to  convey  certain  lands  owned  by  the  county,  to  a 
trustee,  as  security  for  the  payment  of  certain  construction  bonds  about  to 
be  issued  by  a  railroad  company.  Subsequently  to  that  transaction,  the 
county  sold  and  conveyed  a  portion  of  the  same  lands  to  a  third  person. 
After  this  sale  and  conveyance  the  holders  of  a  portion  of  the  railroad  bonds 
so  attemj)ted  to  be  secured,  exhibited  their  bill  in  chancery  against  the  county 
to  foreclose  the  mortgage,  omitting,  however,  to  make  the  subsequent  pur- 
chaser from  the  count}''  a  party  thereto.  A  decree  of  foreclosure  was  entered, 
and  a  sale  and  conveyance  of  the  lands  embraced  in  the  mortgage  were  had. 
Thereupon  the  subsequent  purchaser  sought  by  bill  in  chancer}^  to  have  the 
convej^ance  under  the  decree  of  foreclosure  set  aside  as  a  cloud  upon  his 
title.  While  it  was  conceded  that  the  decree  of  foreclosure  settled  conclu- 
sivel}^  so  far  as  the  county  was  concerned,  the  fact  of  making  the  mortgage, 
the  power  of  the  county  to  make  it,  and  the  liability  of  the  county  to  pay  the 
debt  thereby  secured,  3''et,  as  to  the  subsequent  purchaser  from  the  county, 
who  was  not  a  party  to  the  foreclosure  proceeding,  that  decree  established 
nothing  whatever  that  could  preclude  him  from  questioning  the  power  of  the 
county  to  make  the  mortgage  at  all,  and  asserting  his  title  adversely  to  any 
one  claiming  to  hold  under  the  foreclosure  decree. 

3.  Same — of  notice  by  possession  under  an  unrecorded  deed.  The  rule 
that  the  subsequent  purchaser  is  not  bound  by  the  decree  of  foreclosure  to 
which  he  was  not  a  party  or  privy,  is  not  at  all  affected  by  reason  of  his  failure 
to  put  his  deed  upon  record  before  the  commencement  of  that  suit,  when  it 
appeared  that  he  was  in  the  actual  and  exclusive  possession  of  the  land  during 
the  time  of  its  pendency,  such  possession  being  constructive  notice  of  his 
rights  to  the  same  extent  as  if  his  deed  had  been  placed  upon  record  at  the 
time  of  its  execution. 

4.  Municipal  cokpoeations — powers  of  their  officers — third  persons 
dealing  ivith  them — hoiv  far  chargeable  with  knowledge  thereof.  All  per- 
sons assuming  to  act  as  the  official  agents  of  a  county  or  other  municipal 
corporation  must  have  the  requisite  power  or  authority  for  that  purpose, 
otherwise  the  municiiDality  will  not  be  bound,  and  every  one  dealing  with 
them  must  know,  at  his  peril,  the  extent  of  their  authority. 

5.  Same — counties — extent  of  their  powers.  A  county  possesses  no 
powers  except  such  as  are  expressly,  or  by  necessary  implication,  conferred 
upon  it  by  law.  A  county  has  no  power  to  give  away  or  otherwise  dispose  of 
its  funds  or  property  for  a  purpose  not  authorized  by  law. 

6.  Same — power  of  Wayne  county  to  mortgage  its  swamp  and  over- 
flowed lands  to  secure  bonds  issued  by  the  Mt.  Vernon  Railroad  Company 
in  1859.     The  charter  of  the  Mt.  Vernon  Kailroad  Company,  passed  February 
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15,  1855,  provided  that  any  county  through  which  that  road  might  run,  and 
every  county  through  which  any  other  raih-oad  might  run,  with  which  the 
Mt.  Vernon  railroad  might  be  joined,  connected  or  intersected,  were  author- 
ized to  aid  in  the  construction  of  the  same,  etc.  In  1859  the  Mt.  Vernon 
Kaih-oad  Comj^any  issued  certain  construction  bonds,  to  secure  which  the 
county  of  Wayne  conveyed  its  swamp  and  overflowed  lands,  in  trust.  The 
Mt.  Vernon  railroad  did  not,  and  could  not,  under  its  charter,  run  through 
Wayne  county,  nor  did  any  other  railroad  run  through  that  county  with  which 
that  road  was  joined,  connected  or  intersected.  So  the  condition  upon  which 
Wayne  county  might  aid  in  the  construction  of  the  Mt.  Vernon  railroad  did 
not  exist,  and  the  deed  of  trust  executed  for  that  purpose  was  made  without 
the  power  or  authority  in  the  county  to  do  so,  and  was  therefore  void. 

Appeal  from  the  Circuit  Court  of  Wajaie  county ;  the  Hon. 
C.  S.  Conger,  Judge,  presiding. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Wayne  county,  rendered  at  its  October  term,  1881,  in  a  pro- 
ceeding in  chancery  wherein  Preston  E.  King  is  complainant 
and  Walter  B.  Scates  is  defendant,  setting  aside  certain  con- 
veyances as  a  cloud  upon  the  title  of  the  complainant  to 
three  tracts  of  land,  being  a  part  of  what  is  known  as  the 
"swamp  and  overflowed"  lands  of  Wayne  county. 

The  facts  essential  to  a  proper  understanding  of  this  case 
are  as  follows:  On  the  15th  of  February,  1855,  the  legisla- 
ture passed  a  special  act  incorporating  the  Mt.  Vernon  Rail- 
road Company,  authorizing  the  company  to  build  a  railway, 
with  double  or  single  tracks,  from  Mt.  Vernon,  Illinois,  to 
some  point  on  the  Illinois  Central  railroad,  or  its  Chicago 
branch,  or  on  both.  On  the  same  day  the  legislature  passed 
another  special  act  incorporating  the  Belleville  and  Fairfield 
Railroad  Company,  by  which  that  company  was  authorized 
to  build  and  maintain  a  railroad  from  Belleville,  St.  Clair 
county,  by  way  of  Nashville,  in  Washington  county,  and 
Mt.  Vernon,  in  Jefferson  county,  to  Fairfield,  in  Wayne 
county.  There  was  also,  at  the  time  of  the  incorporation 
of  these  companies,  a  line  of  railway  belonging  to  the  Alton, 
Mt.  Carmel  and  New  Albany  Railroad  Company,  which  had 
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been  previously  located  and  partly  graded,  extending  from 
Fairfield  to  the  eastern  boundary  of  Wayne  county.  While 
matters  were  in  this  condition,  at  an  election  held  in  Wayne 
county  on  the  5th  of  November,  1855,  in  pursuance  of  an 
order  of  the  county  court,  for  the  purpose  of  ascertaining  the 
wishes  of  the  people  upon  the  subject  of  appropriating  the 
swamp  lands  to  the  building  of  a  railway  through  the  county, 
a  majority  of  the  qualified  voters  of  the  county  voted  in  favor 
of  the  following  proposition,  namely :  "For  appropriating 
the  swamp  and  overflowed  lands  of  Wayne  county  as  a  bonus 
to  any  company  for  building  a  railroad  through  the  county." 
On  the  26th  of  September,  1857,  the  county  conveyed  its 
swamp  lands  to  Thomas  L.  Cooper,  and  eleven  others,  in 
trust,  to  build  a  railway  through  the  county,  which  the 
trustees  undertook  to  complete  in  three  years  from  the  date 
of  the  conveyance.  Nothing  was  ever  done  under  this  agree- 
ment, nor  does  it  appear  there  has  ever  been  any  reconveyance 
of  the  lands  to  the  county.  On  the  19th  day  of  November, 
1858,  the  county  authorities  entered  into  a  contract  with 
Yanduzer,  Smith  &  Co.,  by  which  the  latter  agreed  to  build 
and  complete  "a  first-class  single  track  railroad,  *  *  * 
from  Mt.  Vernon,  Jefferson  county,  to  the  eastern  boundary 
of  Wayne  county,  *  *  *  and  equip  and  operate  the 
same  within  *  *  *  two  years  from  the  sealing  and  de- 
livery of  the"  contract.  It  was  also  provided  therein  that  if 
the  contractors  should  fail  to  complete  the  contract  on  their 
part,  then  all  work  and  superstructure  made  by  them  should 
revert  to  the  county,  together  with  the  franchises  and  right 
of  way.  In  consideration  of  this  agreement  on  the  part  of 
the  contractors,  the  county  of  Wayne  agreed  to  pay  them 
$500,000  in  the  swamp  lands  of  the  county,  at  the  rate  of 
five  dollars  per  acre,  to  be  paid  as  the  work  progressed,  as 
specified  in  the  agreement.  This  agreement  was  never  per- 
formed by  the  contractors,  or  by  any  one  acting  on  their 
behalf,   or  claiming  through  them.      Subsequently,   on  the 
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12th  day  of  September,  1859,  the  contractors,  Vanduzer, 
Smith  &  Co.,  assigned  all  their  interest  in  said  contract  to 
the  Mt.  Vernon  Kailroad  Company,  and  in  and  by  the  deed 
of  assignment  expressly  bargained,  sold  and  transferred  to 
said  company  "all  claims  to  any  and  all  lands,  moneys,  ma- 
terials and  personal  property  which  might  thereafter  become 
due  to  them  under  said  contract."  Upon  the  assignment  of 
the  contract  between  Vanduzer,  Smith  &  Co.  and  the  county, 
to  the  Mt.  Vernon  Eailroad  Company,  the  members  of  that 
firm  became,  as  a  part  of  the  arrangement,  stockholders 
and  corporators  of  the  company.  On  the  20th  day  of  April, 
1859,  the  Mt.  Vernon  Eailroad  Company,  being  about  to  issue 
$800,000  of  railroad  construction  bonds,  with  interest  cou- 
pons attached,  to  mature  in  1874,  for  the  purpose  of  securing 
the  same,  and  for  the  benefit  of  the  holders  of  said  bonds, 
executed  to  Isaac  Seymour,  cashier  of  the  Bank  of  North 
America,  New  York,  as  trustee,  a  mortgage  upon  its  contem- 
plated railroad,  its  appurtenances,  franchises,  and  all  its 
property  and  effects,  present  and  prospective.  At  the  same 
time,  and  as  a  part  of  the  same  general  scheme  for  raising 
the  necessary  funds  and  securing  their  application  to  the 
building  of  the  road,  two  of  the  members  of  the  county  court 
of  Wayne  county,  acting  on  behalf  of  the  county,  executed 
and  delivered  to  the  said  Seymour  a  trust  deed,  conveying  to 
him  all  the  swamp  and  overflowed  lands  of  said  county,  upon 
the  following  trusts : 

''First — To  secure  and  guarantee  the  construction,  complet- 
ing and  finishing  said  road  and  branches  in  the  manner  and 
time  and  upon  the  conditions  of  the  act  of  incorporation  of 
said  company,  provided  for  the  faithful  application  of  all 
moneys  or  properties  arising  from  the  sale  of  lands,  or  ob- 
tained upon  the  faith  of  the  same,  for  constructing,  complet- 
ing and  equipping  said  railroad  according  to  the  terms  of  the 
act  of  incorporation. 
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^^Second — That  a  portion,  not  exceeding  one-fourth,  of  the 
lands  in  value  to  be  held  by  the  trustee  free  from  incum- 
brance, for  sale,  from  time  to  time,  on  requisition  of  the 
company,  for  payment  of  interest  on  loans  in  case  of  defi- 
ciency from  other  sources,  and  for  other  expenditures  that 
may  be  required :  Provided,  no  portion  of  said  one-fourth 
shall  be  sold  until  the  road  shall  have  been  actually  finished. 

''Third — For  the  purpose  of  raising  funds  for  construction 
of  the  road  the  said  railroad  company  may  issue  its  bonds, 
countersigned  by  the  trustee,  in  sums  of  $500  and  $1000, 
with  interest  at  seven  per  cent  per  annum,  payable  semi- 
annually, and  the  principal  payable  in  1874,  at  such  place 
as  shall  be  designated, — the  bonds  to  be  secured  by  mortgage 
of  the  said  lands  as  hereinbefore  provided,  which  shall  be  a 
prior  lien,  and  shall  be  referred  to  and  recited  in  said  bonds, 
it  being  understood  and  agreed  that  Wayne  county  will  make 
and  deliver  to  the  trustee  proper  deeds  and  declarations  of 
trust,  and  other  assurances,  as  shall  from  time  to  time  be 
necessary  and  proper  for  carrying  into  effect  the  objects  of 
this  indenture,  and  for  securing  the  payment  of  such  con- 
struction bonds." 

Upon  the  same  day,  and  as  a  part  of  the  same  transaction, 
the  county  officials  executed  to  the  said  Seymour  a  mortgage 
on  the  same  lands,  for  the  purpose  of  further  securing  the 
said  construction  bonds,  as  contemplated  in  said  trust  deed. 
On  the  7th  of  December,  1863,  and  the  8th  day  of  February, 
1864,  respectively,  the  county  of  Wayne  conveyed  to  appellee 
two  of  the  tracts  of  land  in  controversy.  Wayne  county  had 
previously,  on  the  25th  day  of  August,  1859,  conveyed  the 
remaining  tract  to  Benjamin  Cowling,  who,  on  the  3d  day  of 
January,  1863,  conveyed  the  same  to  appellee.  It  further 
appears  that  appellee  has  been  in  the  actual  possession  of 
said  several  tracts  of  land,  and  has  paid  all  taxes  thereon 
since  he  acquired  title  thereto,  as  above  stated. 
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On  the  7th  of  March,  1S65,  John  W.  Kennicott,  and  four 
others,  claiming  to  be  the  owners  of  a  number  of  the  con- 
struction bonds  above  mentioned,  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois, against  the  Mt.  Vernon  Eailroad  Company  and  Wayne 
county,  setting  up  the  facts  above  recited,  and  alleging  that 
default  had  been  made  in  the  payment  of  the  interest  on  said 
bonds ;  that  Seymour,  the  trustee  and  mortgagee,  had  died, 
and  asking  the  appointment  of  another  trustee,  and  that  a 
discovery  be  made  as  to  what,  if  anything,  had  been  done 
toward  the  execution  of  said  several  trusts,  and  also  praying 
a  foreclosure  of  the  deed  of  trust  and  two  mortgages,  executed, 
respectively,  by  Wayne  county  and  the  Mt.  Vernon  Eailroad 
Company.  The  railroad  company  having  failed  to  answer 
the  bill,  a  default  was  entered  against  it  on  the  1st  of  June, 
1868,  and  afterwards,  on  the  18th  of  the  same  month,  a 
formal  decree  was  entered  against  it  for  the  sum  of  $73,- 
688.49,  directing  it  to  pay  the  same  within  five  days,  and  in 
default  thereof  the  master  was  directed  to  sell  the  company's 
road,  franchises,  and  all  its  rights,  property  and  effects,  of 
every  kind  whatsoever,  as  provided  in  the  mortgage.  In 
pursuance  of  this  decree,  on  the  26th  of  August  following, 
the  company's  road,  franchises  and  effects  were  sold  by  the 
master  to  the  highest  bidder,  and  struck  off  to  the  defendant, 
the  Mt.  Vernon  Eailroad  Company,  at  $600,  and  the  master 
thereupon  executed  a  deed  to  the  company  for  the  property 
thus  sold.  The  cause  was  continued  on  the  docket  as  to  the 
county  of  Wayne  until  the  17th  of  January,  1870,  when  the 
complainants  filed  an  amended  bill,  which  was  answered  by 
the  county  on  the  merits.  In  the  meantime  various  amend- 
ments had  been  made  to  the  bill,  by  means  of  which  other 
bondholders  were  brought  in  and  made  complainants  to  the 
bill.  Upon  the  hearing  the  Circuit  Court  of  the  United  States, 
on  the  2d  of  January,  1871,  entered  a  decree  dismissing  the 
complainants'  bill,  on  the  ground  "the  proofs  (in  the  judg- 
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ment  of  that  court)  failed  to  show  that  at  the  date  of  the 
mortgage  and  deed  of  trust  in  question  there  was  any  line  of 
railroad  constructed,  or  authorized  to  be  constructed,  through 
Wayne  county,  with  which  the  Mt.  Vernon  railroad  was  joined, 
connected  or  intersected."  This  decree,  on  appeal  to  the 
Supreme  Court  of  the  United  States,  was  reversed  at  its 
December  term,  1872,  and  the  cause  remanded  to  the  circuit 
court,  where  a  decree  was  entered  by  that  court  in  con- 
formity with  the  prayer  of  the  bill,  under  which  the  swamp 
and  overflowed  lands  of  Wayne  county  were  sold  to  certain 
trustees,  who  assigned  the  certificate  of  purchase  as  to  the 
land  in  controversy  to  N.  M.  Broadwell,  who,  after  receiving 
a  master's  deed  therefor,  conveyed  the  same  to  appellant, 
Walter  B.  Scates.  Appellee  was  not  made  a  party  to  the 
legal  proceedings  above  mentioned. 

Mr.  Walter  B.  Scates,  Mr.  Lyman  Trumbull,  Mr.  W.  C. 
GouDY,  and  Mr.  Charles  B.  Lawrence,  for  the  appellant. 

Mr.  H.  Tompkins,  Mr.  K.  P.  Hanna,  Mr.  C.  C.  Boggs,  and 
Messrs.  Golden  &  Wilkin,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  is  claimed  by  counsel  for  appellant  that  the  decree  of 
foreclosure  in  the  United  States  court  finally  settled,  as  res 
judicata,  the  fact  of  making  the  mortgage,  the  power  and 
authority  of  the  county  to  make  it,  and  the  liability  of  the 
county  to  pay  the  debt  thereby  secured ;  and  that  these  facts 
being  thus  conclusively  established,  there  remained  to  appel- 
lee, after  such  foreclosure,  the  single  right  to  redeem  from 
the  sale  under  the  decree,  and  that  that  right  not  having 
been  exercised  within  the  time  allowed  by  the  statute  for 
that  purpose,  it  is  forever  gone.  We  do  not  concur  in  this 
view  to  the  extent  stated.  It  is  conceded,  however,  that  so 
far  as  the  county  is  concerned  the  above  facts  are  conclu- 
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sively  settled  by  the  decree  in  that  case,  but  as  agamst  appel- 
lee, who  was  not  a  party  to  the  proceeding  in  which  it  was 
rendered,  and  w4io  does  not  claim  under  it,  but,  on  the  con- 
trary, adversely  to  it,  we  are  unable  to  perceive  on  what  prin- 
ciple it  establishes  anything  as  to  him  outside  of  the  mere 
fact  that  such  a  decree  was  rendered.  It  is  true  any  one 
claiming  title  under  it  might,  in  an  action  of  ejectment  against 
one  claiming  adversely  to  it,  offer  it  in  evidence  as  a  link  in 
his  own  chain  of  title.  Subject  to  these  limitations  we  do  not 
understand  the  decree  is  of  any  binding  force  upon  any  one 
who  was  neither  party  nor  privy  to  it,  as  is  clearly  the  case 
with  appellee.  Nor  is  the  rule  in  this  respect  at  all  affected  by 
reason  of  appellee  having  failed  to  put  one  of  his  deeds  upon 
record  before  the  commencement  of  that  suit,  for,  notwith- 
standing such  is  the  fact,  it  clearly  appears  that  long  before, 
and  at  the  time  of  the  commencement  and  during  the  pen- 
dency of  that  suit,  appellee  was  in  the  actual  and  exclusive 
possession  of  all  the  land  in  controversy,  which  was  con- 
structive notice  of  whatever  rights  he  acquired  under  his 
deeds,  to  the  same  extent  as  if  they  had  all  been  placed  upon 
record  at  the  time  of  their  execution. 

A  number  of  authorities  are  cited  in  support  of  the  familiar 
rule  that  where  a  mortgagee  proceeds  to  foreclose  without 
making  the  grantee  of  the  mortgagor  a  party,  as  was  done  in 
this  case,  such  foreclosure  will  be  valid  and  binding,  subject 
to  the  right  of  such  grantee  to  redeem.  We  do  not  at  all 
question  this  rule,  but  concede  it  to  the  fullest  extent.  We 
see  nothing  in  it,  however,  that  conflicts  with  the  other  gen- 
eral principle  to  which  we  have  just  adverted,  that  a  decree 
or  other  legal  proceeding  is  binding  only  upon  the  parties 
thereto,  or  their  privies.  By  such  a  decree  the  grantee  of 
the  mortgagor  is  not  affected  at  all.  His  rights  are  neither 
changed,  enlarged  nor  diminished.  By  his  conveyance  he 
simply  acquired  the  equity  of  redemption  in  the  mortgaged 
lands,  or  such  part  of  them  as  he  purchased, — or,  in  other 
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words,  he  acquired  merely  a  right  to  redeem  from  the  mort- 
gage, and  this  right  is  wholly  unaffected  by  a  decree  of  fore- 
closure to  which  he  was  not  a  party.  Indeed,  the  decree,  as 
to  him,  is  simply  a  nullity.     Cutter  v.  Jones,  52  111.  84. 

Every  case  supporting  the  rule  contended  for,  (which,  as 
before  stated,  we  do  not  at  all  question,)  proceeds  upon  the 
hypothesis  that  the  mortgage  under  which  the  foreclosure 
proceedings  were  had  was  a  valid  and  legal  mortgage,  and  if 
it  be  conceded  that  the  mortgage  executed  by  the  county  in 
this  case  is  valid,  we  would  have  no  hesitancy  in  holding, — 
if  this  was  the  only  question  in  the  case, — that  appellee  has, 
as  is  claimed  by  appellant,  a  mere  right  to  redeem.  But 
such  is  not  the  case.  Appellee  does  not  admit  the  validity 
of  the  mortgage,  or  that  he  is  the  purchaser  of  a  mere  equity 
of  redemption,  but,  on  the  contrary,  he  insists  that  by  his 
purchase  he  acquired  the  absolute  fee  simple  title  to  the 
lands  in  dispute,  and  that  the  so-called  mortgage  and  deed 
of  trust  were  executed  without  any  power  or  authority  on  the 
part  of  the  county  officials,  and  that  they  were  and  are,  for 
that  reason,  absolutely  null  and  void  as  against  the  county 
and  all  persons  claiming  under  it,  including  the  appellee ; 
and  his  right  to  maintain  the  present  proceeding  is  placed 
expressly  upon  this  ground,  and,  assuming  the  bonds  to  have 
passed  into  the  hands  of  innocent  holders,  it  is  scarcely 
necessary  to  add  that  it  can  not  be  maintained  upon  any 
other  hypothesis,  for  if  it  be  once  admitted  the  county  offi- 
cials had  the  requisite  power  and  authority  to  execute  the 
mortgage  and  trust  deed  so  as  to  bind  the  county,  and  the 
bonds  secured  by  them  were  negotiated  for  value,  then 
the  question  becomes  one  of  mere  conflicting  titles  between 
the  parties  to  this  suit,  which  this  court  is  not  permitted  to 
determine  under  the  pretext  of  removing  a  cloud  from  the 
title  of  appellee.  Phelps  et  al.  v.  Schrader  et  al.  U.  S.  Sup.  Ct. 
Oct.  T.  1879;  Whitney  y,  Stevens,  77  111.  585;  Same  case, 
97  id.  483. 

30—110  III. 
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It  is  hardly  necessary  to  observe  that  all  persons  assummg 
to  act  as  the  official  agents  of  a  county  or  other  municipal 
corporation  must  have  the  requisite  power  or  authority  for 
that  purpose,  otherwise  the  municipality  will  not  be  bound, 
and  every  one  dealing  with  them  must  know,  at  his  peril,  the 
extent  of  their  authority.  It  is  also  a  familiar  doctrine,  of 
general  recognition  by  the  courts  and  text-writers,  that  coun- 
ties are  political  divisions  of  a  State  for  governmental  pur- 
poses, only  possessing  a  low  order  of  corporate  existence,  and 
for  this  reason  they  are  generally  designated  "quasi  corpora- 
tions, "  and  are  conceded  to  possess  no  powers  except  such  as 
are  expressly,  or  by  necessary  implication,  conferred  upon 
them  by  the  legislative  department  of  government.  In  con- 
formity with  this  well  recognized  principle  it  was  settled  at 
an  early  period  in  our  judicial  history,  and  the  rule  has  been 
steadily  adhered  to  ever  since,  that  a  county  has  no  power  to 
give  away  or  otherwise  dispose  of  its  funds  or  property  for  a 
purpose  not  authorized  by  law.  Colton  v.  Hancliett  et  at.  13 
111.  615;  Perry  et  al.  v.  Kinnear,  42  id.  160. 

In  the  light  of  these  well  recognized  principles  let  us  exam- 
ine the  question  whether  the  county  officials  of  Wayne  county 
were  authorized  to  execute  the  mortgage  and  deed  of  trust 
through  which  appellant  claims,  at  the  time,  in  the  manner, 
and  for  the  purpose  they  did.  That  such  power  is  not  to  be 
found  among  their  general  powers, — if,  indeed,  they  may  be 
said  to  have  any  such  powers, — is  too  palpable  to  admit  of 
serious  discussion.  Indeed,  nothing  of  the  kind  is  claimed 
by  appellant,  but,  as  we  understand  it,  the  power  in  ques- 
tiorh  is  claimed  to  be  derived  from  the  act  incorporating  the 
Mt.  Vernon  Eailroad  Company,  and  a  vote  of  a  majority  of 
the  qualified  electors  of  Wayne  county,  given  and  cast  at  a 
special  election  called  and  held  by  the  proper  authorities 
under  that  act,  and  if  it  can  not  be  thus  derived  it  must  be 
conceded  that  it  does  not  exist.  The  7th  section  of  that  act 
authorizes  the  county  of  Jefferson  to  subscribe  to  the  capital 
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stock  of  the  company,  to  issue  bonds  of  the  county,  and  to 
provide  for  the  payment  of  the  same  by  sale  or  mortgage  of 
the  swamp  and  overflowed  lands  of  the  county,  and  to  apply 
the  bonds,  or  their  proceeds,  to  the  payment  of  the  stock  so 
subscribed,  and  to  "make  such  other  disposition  of  said  swamp 
and  overflowed  lands,  in  aid  of  the  construction  and  mainten- 
ance of  said  railroad,  as  they  deem  best  for  the  public  inter- 
est for  said  county."  The  8th  section  then  declares  that 
before  any  such  disposition  shall  be  made  of  the  swamp  and 
overflowed  lands  the  same  shall  be  authorized  by  a  majority 
vote  of  the  qualified  electors  of  the  county,  and  it  also  pro- 
vides:  "The  county  court  shall  prepare  a  proposition  or 
propositions  of  the  mode  or  modes,  one  or  more,  containing 
a  brief,  clear,  distinct  idea  of  the  plan  or  plans  proposed  by 
them  for  aiding  in  constructing  of  said  road,  which  said 
proposition  shall  be  printed  at  large  as  an  election  ticket, 
and  the  voters  may  express  their  will  on  said  proposition  by 
writing  'Yea,'  and  'Nay,'  on  said  ticket,"  etc.  The  9tli  sec- 
tion then  provides  that  "any  county  through  which  said  road 
may  run,  and  every  county  through  which  any  other  railroad 
may  run,  (with)  which  this  road  may  be  joined,  connected  or 
intersected,  may  and  are  hereby  authorized  and  empowered 
to  aid  in  the  construction  of  the  same,  or  of  such  other  road 
with  which  it  may  so  connect,  and  for  this  purpose  the  pro- 
visions of  the  7th,  8th  and  9th  sections  of  this  act  shall  ex- 
tend to,  include  and  be  applicable  to  every  such  county  and 
every  such  railroad." 

Now,  the  simple,  plain  English  of  all  this  is,  that  upon  an 
affirmative  vote  authorizing  it,  the  county  of  Jefferson,  or 
any  county  through  which  the  Mt.  Yernon  railroad  should 
run,  is  empowered  to  aid  in  the  building  of  that  road  ;  and  in 
addition  to  this,  any  other  county  having  a  railroad  running 
through  it,  which  intersects  or  connects  with  the  Mt.  Yernon 
railroad,  is  also  authorized  to  aid  in  the  construction  of  the 
latter  road,  or  of  the  one  so  passing  through  such  county, 
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as  it  may  prefer.     So  Avith  Wayne  county.     Assuming  there 
was   a  railroad    running  through    that    county,   and    inter- 
secting or  connecting  with  the   Mt.  Vernon  raih'oad,  as  is 
claimed  there  was,  but  which  we  find  there  was  not,  Wayne 
county,  in  that  case,  would  have  been  authorized  to  aid  in 
building  either  of  said  roads,  upon  an  affirmative  vote  of  the 
people  of  the  county  empowering  it  to  do  so.     Now,  as  the 
Mt.  Vernon  Eailroad  Company  had  no  line  of  road,  either 
actual  or  potential,  running  through  Wayne  county,  and  had 
no  power  or  authority  under  its  charter  to  build  such  a  road, 
it  would  seem  clear  the  county  officials  were  not  warranted 
in  hypothecating  or  mortgaging  the  county's  lands  to  secure 
the  bonds  of  that  company,  upon  the  mere  expectation  that 
it  would  at  some   future  day  build  and  operate  a  railway, 
wholly  unauthorized  by  its  charter.     We  say  upon  a  mere 
expectation,  for  as  the  company  could  not,  under  its  char- 
ter,  legally  bind  itself    to   build   such   a   road,   the   county 
authorities  had  no  right  to  rely  on  any  inducements  held  out 
by  the  representatives  of  the  company  in  that   direction, — 
much  less  had  they  any  right  or  power  to  dispose   of  the 
county's  lands  in  the  manner  we  have  seen.     All  the  county 
authorities  could  lawfully  have  done,  under  the  circumstances 
assumed,  would  have  been,  upon  an  affirmative  vote  of  the 
county  to  that  effect,  to  have  aided  in  the  building  of  the 
Mt.  Vernon  railroad.     Assuming  there  was  a  road  running 
through  Wayne  county,  and  connecting  or  intersecting  with 
that  company's  road,  they  might  have  done  that,  but  nothing 
more,  so  far  as  the  Mt.  Vernon  Eailroad  Company  was  con- 
cerned.    But  it  is  not  claimed,  nor,  indeed,  could  it  be,  with 
even  a  shadow  of  consistency  or  truth,  that  the  vote  of  the 
county  authorized  the  county  board  to  aid  in  the  construc- 
tion of  that  company's  road.     The  people  of  Wayne  county 
voted  to  appropriate  these  lands  as  a  bonus  to  any  company 
for  building  a  railroad  through  Wayne  county,  and  not  to 
secure  the  construction  bonds  of  the  Mt.  Vernon  Eailroad 
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Compan}^  as  was  attempted  to  be  done.  No  company  has 
ever  built  the  road  contemplated  by  the  vote  of  the  people  of 
Wayne  county,  or  made  even  a  substantial  effort  to  do  so, 
nor  has  any  company  authorized  to  build  it  ever  entered  into 
any  valid  contract  or  obligation  to  do  so. 

It  further  appears  that  at  the  time  of  the  execution  of  these 
instruments,  through  which  appellant  claims,  by  Wilson  and 
Scott,  on  behalf  of  the  county,  the  former  was  a  director  in  the 
Mt.  Vernon  Eailroad  Company,  and  Wilson  himself  swears 
the  business  was  not  transacted  at  any  general  or  special 
term  of  the  county  court,  and  the  law  is  well  settled  that  the 
members  of  the  county  court  can  only  bind  the  county  when 
duly  convened  and  acting  as  a  board.  Here  we  find  two 
members  of  the  court  casually .  meeting  together,  and  in 
the  absence  of  the  other  member,  and  without  any  notice  to 
him,  executing  a  mortgage  and  deed  of  trust  upon  all  the 
lands  of  the  county  to  secure  the  so-called  construction  bonds, 
amounting  to  hundreds  of  thousands  of  dollars,  of  a  railway 
company  located  in  a  foreign  county,  and  in  which  one  of 
the  parties  assuming  to  act  for  the  county  was  a  director. 
Such  a  transaction  as  this  can  not,  in  our  judgment,  be  re- 
garded as  imposing  any  legal  obligations  or  liability  on  the 
county,  or  those  claiming  through  it.  It  further  appears, 
from  the  testimony  of  Wilson,  that  while  these  bonds  were 
still  in  the  hands  of  the  agents  of  the  railroad  company  the 
whole  scheme  of  building  the  road  through  Wayne  county 
had  been  abandoned,  and  that  subsequently,  in  December, 
1862,  the  county  court  passed  an  order  directing  the  com- 
missioners to  proceed  to  sell  the  swamp  lands,  just  as  though 
these  transactions  had  never  occurred.  Under  these  circum- 
stances any  one  subsequently  purchasing  the  bonds,  by  the 
exercise  of  ordinary  care  and  prudence  would  have  seen  these 
transactions  were  illegal  in  their  inception ;  and  moreover, 
whether  illegal  or  not,  that  the  whole  matter  had  been  aban- 
doned,  and   that   the  consideration  for  the  instruments  in 
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question  had  failed.  The  truth  is,  the  execution  of  the  mort- 
gage and  deed  of  trust  was  unauthorized,  and  in  palpable 
violation  of  law,  and,  as  against  appellee,  all  titles  to  the 
land  in  question  derived  through  them  must  be  regarded  as 
void,  and  a  cloud  upon  appellee's  title. 

Counsel  for  appellant  have  pressed  upon  our  attention  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Ken- 
nicott  V.  Wayne  County,  16  Wall.  452,  based  upon  substan- 
tially the  same  state  of  facts  appearing  in  the  present  record, 
wherein  a  different  conclusion  was  announced  from  the  one 
reached  in  this  case.  We  readily  perceive  and  concede  the 
inconvenience  and  embarrassment  that  may  arise  from  this 
diversity  of  holding,  and  would  most  cheerfully  avoid  it  if  it 
could  be  done  without  sacrificing  our  own  convictions  with 
respect  to  the  rights  of  the  parties,  as  founded  upon  an  un- 
broken current  of  decisions  of  this  court  running  through  a 
period  of  many  years, — but  it  can  not.  As  is  well  known, 
there  is,  and  for  many  years  past  has  been,  a  manifest  ma- 
terial diversity,  in  one  respect,  in  the  holdings  of  the  Federal 
courts  and  the  courts  of  this  State  as  to  the  liability  of  coun- 
ties and  other  municipalities  on  bonds  issued  by  them  in  aid 
of  railroads  or  other  like  enterprises,  the  former  holding,  if 
there  is  a  valid  law  authorizing  the  issuing  of  such  bonds 
upon  certain  specified  conditions,  and  the  corporate  authori- 
ties, or  legally  constituted  agents  of  the  municipality,  wl;ose 
duty  it  is  to  determine  whether  these  conditions  have  been 
performed  or  not,  find  as  a  fact  the  law  has  been  complied 
with  respecting  such  conditions,  and  issue  the  bonds  con- 
taining recitals  to  that  effect,  the  municipality  will  be  liable 
on  the  bonds  in  the  hands  of  innocent  holders,  whether  the 
conditions  have  been  really  performed  or  not ;  while  on  the 
other  hand,  the  courts  of  this  State  have  uniformly  held 
there  mugt  not  only  be  a  valid  law  authorizing  the  issuing  of 
the  bonds,  but  also  a  substantial  compliance  on  the  part  of 
the  municipal  authorities  with  the  requirements  of  the  law. 
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otherwise  the  municipality  will  not  be  bound ;  that  it  is  the 
performance  of  the  conditions  specified  in  the  law  which 
authorizes  the  corporate  authorities  to  issue  the  bonds,  and 
not  the  recitals  which,  from  ignorance  or  corrupt  motives, 
they  may  happen  to  make  with  reference  to  such  perform- 
ance ;  that  such  municipal  agents  are  powerless  to  enlarge 
their  own  jurisdiction  and  authority  by  making  a  false  record, 
as  was  done  in  this  case,  and  by  that  means  bind  the  munici- 
pality. In  the  light  of  this  diversity  of  holding  it  is  not  diffi- 
cult to  perceive  how  the  Supreme  Court  reached  a  different 
conclusion  in  the  Kennicott  case  from  that  reached  by  us  in 
this ;  yet  even  in  that  case,  viewed  in  the  light  of  the  rule 
which  obtains  in  the  Federal  courts,  as  above  stated,  the 
soundness  of  the  conclusion  therein  reached  is  not  at  all  free 
from  doubt.  In  the  first  place  it  was  contrary  to  the  con- 
clusion reached  by  the  Circuit  Court  of  the  United  States. 
In  the  second  place  it  was  concurred  in  by  only  six  of  the 
nine  judges  constituting  that  court ;  and  lastly,  tw^o  of  the 
non-concurring  judges  dissented  on  the  record  from  the  con- 
clusion reached  by  the  majority.  Under  these  circumstances 
it  is  certainly  going  a  long  ways  to  ask  us  to  recognize  that 
case  as  an  authority  in  this.  We  could  not  do  so  without 
overruling  all  the  previous  decisions  of  this  court  relating  to 
the  question  under  consideration. 

Perceiving  no  error  in  the  decree  below,  it  is   therefore 

affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

I  concede  that  a  county  has  no  power  to  give  away  or 
otherwise  dispose  of  its  funds  or  property  for  a  purpose  not 
authorized  by  law ;  but  I  think,  by  the  clauses  in  the  charter 
of  the  Mt.  Vernon  Kailroad  Company,  and  by  the  subsequent 
act  validating  the  election  held  in  Wayne  county,  and  by  the 
general  current  of  contemporaneous   statutes,  the  General 
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Assembly  had  recognized  the  purpose  of  applying  swamp 
lands,  and  the  proceeds  of  swamp  lands,  to  the  procurement 
for  the  counties  of  better  railway  facilities,  as  a  proper  and 
legitimate  purpose.  I  think,  too,  that  by  the  provisions  of 
the  charter  of  the  Mt.  Yernon  Kailroad  Company  the  county 
had  power  to  aid  in  the  construction  of  that  road  by  pledging 
its  swamp  lands  for  the  payment  of  the  construction  bonds  of 
that  company.  The  reasoning  of  Mr.  Justice  Hunt,  speaking 
for  the  Supreme  Court  of  the  United  States,  in  Kennlcott  v. 
Supervisors  of  Wayne  County,  16  Wall.  452,  is  satisfactory  to 
my  mind  on  that  question,  and  I  think  it  ought  to  control  in 
this  case.  It  is  true,  as  suggested,  that  the  Supreme  Court 
of  the  United  States  holds  recitals  as  to  compliance  with  pre- 
cedent conditions  conclusive  when  bona  fide  purchasers  have 
acted  on  the  faith  thereof,  while  this  court  holds  such  recitals 
may  be  contradicted,  and  all  persons  must,  at  their  peril, 
inquire  into  the  fact  of  the  performance  of  a  condition  prece- 
dent. I  do  not  see  that  this  makes  any  difference  in  this 
case,  as  I  do  not  find  any  proof  in  the  record  that  the  recitals 
alluded  to  are  not  in  fact  true.  I  am  not  aware  that  this 
court  has  ever  decided  that  such  recitals  are  not  lyrima  facie 
true,  and  govern  until  shown  to  be  false  by  proof.  While 
this  court  is  not  hound  to  follow  that  decision,  respect  for  the 
opinions  of  that  tribunal,  as  well  as  public  policy,  forbids  a 
different  decision,  unless  we  are  clearly  convinced  that  such 
decision  is  erroneous.  Our  judicial  system  is  so  organized 
that  the  title  to  some  of  the  lands  embraced  in  this  mortgage 
can  be  settled  in  the  Federal  courts,  while  the  title  to  other 
of  these  lands  must  be  decided  in  the  State  courts.  It  will 
be  unfortunate  if  the  law  is  to  be  held  one  way  for  one 
supposed  owner  of  part  of  these  lands,  and  another  way  for 
another  having  precisely  the  same  title.  It  seems  to  me 
better  to  yield  slight  differences  in  opinion  in  order  to  have 
uniformity  of  decision  in  both  courts. 
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There  is  another  view  of  this  case  which  to  me  is  equally 
satisfactory.  The  General  Assembly,  by  a  variety  of  special 
laws,  had  authorized  various  counties,  by  one  mode  or  an- 
other, to  appropriate  their  swamp  lands,  respectively,  to  the 
purpose  of  securing  to  their  people,  respectively,  railroad 
facilities.  The  county  of  Wayne  had  been  authorized  by  the 
provisions  of  the  Mt.  Vernon  charter,  in  certain  contingencies 
and  under  certain  limitations,  to  appropriate  its  swamp  lands, 
or  the  proceeds  thereof,  to  aid  in  the  construction  of  either 
the  Mt.  Vernon  road,  or  the  Belleville  and  Fairfield  road,  or 
the  Alton,  Mt.  Carmel  and  New  Albany  road.  Efforts  had 
been  made  in  one  or  two  ways  to  secure  the  object  sought, 
but  without  success.  A  like  experience  had  attended  the 
efforts  of  other  counties  under  special  statutes.  Contracts, 
in  some  cases,  had  been  made.  Wayne  county  had  a  con- 
tract with  Vanduzer  and  his  associates,  but  it  had  not  been 
performed.  In  this  state  of  affairs  the  General  Assembly 
passed  the  general  law  of  February  14,  1859,  entitled  "An 
act  for  the  sale  of  swamp  lands."  This  act,  without  with- 
drawing the  legislative  sanction  which  had  already  been  given, 
in  various  acts,  to  the  purpose  of  procuring  additional  rail- 
road facilities,  as  a  legitimate  purpose  to  which  to  apply  the 
swamp  lands  of  various  counties,  and  especially  those  of  the 
county  of  Wayne,  clothed  the  county  court  of  every  county 
with  the  unlimited  power  to  sell  its  swamp  lands  at  public  or 
private  sale,  for  cash  or  on  credit,  or  for  such  securities  as 
the  county  courts,  respectively,  might  think  proper-  to  accept, 
the  proceeds  to  be  subject  to  the  order  of  the  county  judges, 
respectively,  for  such  purposes  as  the  county  courts,  respect- 
ively, might  direct.  This  language  is  very  broad,  and  can 
not  properly  be  held  to  confine  the  appropriation  of  the  pro- 
ceeds to  ordinary  county  expenses.  It  clearly  means  some- 
thing more.  It  must,  I  think,  be  held  to  embrace  any  and 
every  purpose  which  by  the   General  Assembly  had   been 
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recognized  as  one  to  which  such  lands  might  properly  be 
applied.  This,  as  we  have  seen,  embraces  aid  to  proposed 
railroads.  Lest  a  narrower  view  might  obtain,  the  act  de- 
clares expressly  that  "this  act  shall  apply  to  all  counties 
having  special  laws  in  reference  to  the  sale  of  swamp  lands, " 
and  that  nothing  in  the  act  should  prevent  any  county  court 
from  carrying  out  any  contracts  then  "existing  for  the  dis- 
posal of"  its  "swamp  lands." 

This  view,  to  my  mind,  fully  sustains  the  power  of  the 
county  court  of  Wayne  county  to  make  the  mortgage  and 
trust  deed  in  question.  These  instruments  were  made  by  the 
county  court  of  Wayne  county.  The  record  so  shows.  It  is 
not  competent  by  oral  evidence  to  attack  this  record  collat- 
erally, by  proving  that  only  two  of  the  members  of  the  court 
acted, — that  it  was  only  a  casual  meeting,  without  notice  to 
the  other.  It  is  a  mistake  to  say  that  Wilson  was  at  that 
time  a  director  in  the  Mt.  Vernon  Kailroad  Company.  The 
instruments  were  made  in  April,  1859,  and  the  proofs  show 
that  he  was  not  a  director  until  in  December  thereafter.  It 
will  not  do  to  say  these  mortgages  were  abandoned,  and  the 
lands  sold  as  though  they  had  not  been  made.  The  mort- 
gages were  recorded.  The  bonds  were  sold  to  bona  fide  hold- 
ers, who  had  no  notice  of  any  abandonment.  A  failure  of 
consideration  does  not  avail  under  such  circumstances. 

I  think  the  equities  are  with  the  appellant,  and  that  the 
decree  ought  to  be  reversed  and  the  bill  dismissed. 
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Simon  Fitch 

V. 

J.  Otis  Wetherbee  et  al. 

Filed  at  Springfield  January  19,  1884. 

1.  Eeceivee — what  title  passes  to  a  receiver.  Where  a  land  company, 
prior  to  the  appointment  of  a  receiver  of  its  lands,  had  conveyed  the  same  by 
deed  of  trust,  to  secure  holders  of  its  guaranteed  and  preferred  stock,  and 
the  company's  equity  of  redemption  in  the  same  lands  had,  before  the  filing 
of  the  bill  in  which  the  receiver  was  appointed,  been  sold  on  execution,  and 
the  time  of  redemption  passed,  it  was  held,  that  the  receiver  took  nothing  by 
the  decree  under  which  he  was  appointed,  or  by  a  conveyance  from  the  com- 
pany itself,  and  hence  could  pass  no  title  by  a  sale  made  by  him  of  such 
lands  in  pursuance  of  the  directions  of  the  decree. 

2.  JuDiciAii  SALE  — REDEMPTION — purchaser  at  judicial  sale — taking 
subject  to  right  of  redemption.  A  purchaser  at  a  judicial  sale  of  land  buj'S 
subject  to  the  statutory  right  of  redemption  by  the  defendant,  his  heirs, 
administrators  or  assigns,  or  any  person  interested  in  the  property  through 
or  under  the  defendant,  within  twelve  months,  and  by  any  decree  or  judg- 
ment creditor,  his  executors,  administrators  or  assigns,  after  twelve  and 
within  fifteen  months. 

3.  Same — effect  of  a  decree,  as  depriving  a  person  of  the  statutory  right 
of  redemption.  The  right  given  by  statute  to  a  decree  or  judgment  creditor 
to  redeem,  is  not  affected  by  a  failure  of  the  court  to  provide  in  its  decree 
for  the  sale  of  real  estate,  for  the  privilege  of  redemption.  That  right  is 
given  by  the  statute,  and  not  by  the  decree  of  the  court.  In  a  case  where 
the  statute  authorizes  a  redemption  from  the  sale,  a  clause  in  a  decree  de- 
claring that  the  sale  shall  be  made  absolute,  will  not  bar  that  right.  That 
part  of  the  decree  will  be  regarded  as  inoperative,  and  a  redemption  allowed 
as  in  other  cases.  And  it  makes  no  difference  whether  the  sale  is  made  by 
an  officer  of  the  law,  or  by  one  appointed  by  the  court  to  perform  that  duty. 

4.  Same — purchaser  of  equity  of  redemption  at  execution  sale — neces- 
sity of  redeeming  from  the  superior  lien.  A  sale  and  sheriff's  deed  under  a 
judgment  which  is  a  junior  lien  on  the  land  of  the  debtor  to  that  of  a  deed 
of  trust,  pass  only  the  debtor's  interest  therein, — the  equity  of  redemption; 
and  such  purchaser  taking  no  rights  superior  to  those  of  his  debtor,  must 
redeem  from  a  subsequent  sale  made  under  a  decree  of  foreclosure  of  the 
trust  deed,  within  twelve  months  from  the  date  of  that  sale,  or  he  will,  under 
the  statiate,  be  barred,  and  his  title  as  the  holder  of  the  equity  of  redemption 
will  be  defeated. 
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5.  After  the  execution  and  recording  of  deeds  of  trust  by  a  debtor  to 
secure  payment  of  certain  obligations,  a  judgment  was  recovered  against  him, 
upon  which  an  execution  was  issued  and  levied  upon  the  same  lands  em- 
bi-aced  in  the  trust  deeds,  and  a  sale  of  them  made  to  the  plaintiff  in  the 
judgment.  On  bill  filed  by  the  person  secured  by  the  trust  deed,  to  foje- 
close,  in  which  the  judgment  creditor  was  made  a  party,  a  decree  was  ren- 
dered finding  that  his  equities  in  the  premises  were  subordinate  to  the  equities 
and  rights  of  the  complainants,  and  ordering  the  trustee  to  sell  the  lands. 
A  sale  was  made  under  the  decree,  and  no  redemption  having  been  made 
from  the  sheriff's  sale,  a  deed  was  made  to  the  assignee  of  the  certificate  of 
purchase,  the  date  of  the  assignment  thereof  not  appearing,  no  redemption 
having  been  made  from  the  trustee's  sale  under  the  decree:  Held,  that  the 
grantee  in  the  sheriff's  deed  had  no  title  to  convey,  it  being  cut  off  and 
defeated  by  his  failure  to  redeem  from  the  trustee's  sale. 

6.  Same  —  redemption  by  judgment  creditor  —  when  the  right  exists. 
Where,  before  a  foreclosure  sale,  the  equity  of  redemption  of  the  mortgagor 
has  been  sold  on  execution  against  him,  and  the  period  of  redemption  by  him 
passed,  so  that  he  has  no  interest  remaining,  a  creditor  having  a  judgment  or 
decree  against  him  may  redeem  from  the  foreclosure  sale. 

7.  After  sale  on  execution  in  favor  of  a  bank,  of  the  debtor's  equity  of 
redemption  in  land,  a  bill  was  filed  by  other  creditors  to  enforce  and  fore- 
close two  deeds  of  trust  on  the  same  real  estate,  which  were  prior  liens, 
making  the  purchaser  under  the  execution,  but  not  the  assignee  of  the  cer- 
tificate of  purchase,  a  party,  in  which  a  decree  was  rendered  holding  the  trust 
deeds  the  prior  lien,  and  ordering  a  sale.  The  sale  was  made,  and  the 
assignee  failing  to  redeem  from  the  same,  a  judgment  creditor  redeemed  from 
the  sale  under  the  decree:  Held,  that  the  failure  to  make  the  assignee  a 
party  to  the  bill  could  not  affect  the  right  of  the  judgment  creditor  to  make 
his  redemption  from  the  sale  under  the  decree,  if  any  was  allowable  in  such 
case. 

8.  Same — who  is  a  judgment  creditor  that  may  redeem.  The  decree  or 
judgment  creditor  having  the  right  to  redeem,  under  the  statute,  from  a 
judicial  sale,  is  a  decree  or  judgment  creditor  of  the  mortgagor  or  judgment 
debtor  whose  property  has  been  sold  and  is  the  subject  of  contention  among 
his  creditors.  The  statute  does  not  embrace  a  judgment  creditor  of  every 
person  who  may  have  been  made  a  defendant  to  a  foreclosure,  as  having 
some  interest  in  the  mortgaged  premises, 

9.  Same  —  who  may  object  to  a  redemption  by  a  judgment  creditor. 
After  the  right  of  the  holder  of  the  equity  of  redemption  in  land  is  cut  off  by 
a  foreclosure  sale,  he  can  not  be  heard  to  dispute  the  right  of  another  judg- 
ment creditor  to  redeem  from  the  foreclosure  sale,  as  he  has  no  interest  to 
be  affected.  The  only  person  who  can  object,  if  any  one  can,  to  a  redemp- 
tion by  a  junior  decree  or  judgment  creditor,  is  the  purchaser  at  the  sale 
redeemed  from,  or  his  assignee. 
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10.  Same — redemption  from  sales  under  trust  deeds  prior  to  the  recent 
statute — effect  of  sale  under  decree  of  foreclosure.  Under  a  deed  of  trust 
containing  a  power  of  sale  given  before  the  recent  law  on  the  subject  took 
effect,  a  sale  made  by  a  trustee  appointed  by  the  court  to  execute  the  trust, 
is  not  subject  to  redemption,  either  by  the  mortgagor  or  a  judgment  creditor. 

11.  But  where  the  party  secured  files  a  bill  to  foreclose  the  same,  and  a 
decree  is  entered  having  all  the  elements  and  features  of  a  common  decree 
of  foreclosure,  as,  when  it  finds  the  rights  of  the  parties,  and  specifically 
directs  the  party  who  is  to  make  the  sale  as  to  the  notice  to  be  given,  the 
manner  of  the  sale,  and  how  to  distribute  the  proceeds  of  the  sale,  and  re- 
quires him  to  report  his  acts  to  the  court  for  its  approval,  relieving  the  trustees 
from  acting,  except  the  one  so  appointed  to  carry  the  decree  into  execution, 
a  sale  made  under  such  circumstances  will  not  be  regarded  as  made  under 
the  power  in  the  deed,  but  as  under  a  decree  for  the  paj^ment  of  money,  and 
the  right  to  redeem  from  such  sale  will  exist  the  same  as  in  the  case  of  the 
foreclosure  of  an  ordinary  mortgage  having  no  power  of  sale,  and  in  such 
cas€  it  is  not  material  that  the  person  appointed  to  sell  is  named  trustee  or 
"active  trustee." 

12.  Mortgages — what  amounts  to  a  mortgage.  Any  conveyance  of  an 
estate  to  secure  a  debt  or  the  performance  of  some  act,  such  as  the  payment 
of  money  or  the  furnishing  of  indemnity,  subject  to  be  defeated  by  the  per- 
formance of  the  act  agreed  to  be  done,  is  a  mortgage. 

13.  Deeds  of  trust  by  a  corporation  upon  its  lands,  to  trustees,  to  secure 
the  performance  of  an  undertaking  of  the  company  to  pay  dividends,  or 
interest,  on  guaranteed  and  preferred  stock  issued  and  sold,  and  ultimately 
to  pay  for  the  stock  itself,  are  in  the  strictest  sense  mortgages. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Messrs.  H.  S.  &  F.  S.  Osborne,  for  the  appellant: 

The  title  under  the  redemption,  if  good,  relates  back  to 
the  title  under  the  foreclosure  sale,  and  takes  priority  over 
the  sheriff's  deed  under  the  Everett  National  Bank  sale. 
McRoherts  v.  Conover,  71  111.  524;  McLagan  v.  Brown,  11  id. 
519;  Moore  v.  Hopkins,  93  id.  505;  Lamb  v.  Richards,  43 
id.  312;  Siveezyy.  Chandler,  11  id.  445;  Karnes  v.  Lloyd,  52 
id.  113;   Lloyd  v.  Karnes,  45  id.  61. 

The  trust  deeds  were  mortgages,  within  the  meaning  of  the 
statute  concerning  redemption.     As  to  what  is  a  mortgage, 
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see  1  Washburn  on  Keal  Prop.  chap.  16,  sec.  1 ;  2  Story's 
Eq.  Jur.  sec.  1018. 

Assuming  the  trust  deeds  were  mortgages,  then  the  decree' 
was  essentially  a  decree  of  foreclosure,  and  the  sale  was 
made  by  virtue  of  the  decree, — not  under  the  230wer  contained 
in  the  deeds.  What  constitutes  a  foreclosure  is  laid  down  in 
2  Jones  on  Mortgages,  sec.  1538,  and  2  Hilliard  on  Mort- 
gages, sec.  1. 

The  right  of  redemption  is  given  by  statute,  and  can  not 
be  taken  away  by  a  decree  of  court.  (De  Wolf  v.  Haydn,  24 
111.  530.)  The  decree  wdll  be  construed  and  given  effect  in 
harmony  with  this  right.  Chesnut  v.  Marsh,  12  111.  177; 
Shriver's  Lessee  v.  Lynn,  2  How.  43 ;  Bigelow  v.  Forest,  9 
Wall.  339.  The  law  relating  to  redemption  gives  to  the 
mortgagor  and  to  the  judgment  creditor  an  equitable  estate 
in  the  premises.  Bronson  v.  Kinzie,  1  How.  311 ;  Brine  v. 
Hartford  Lis.  Co.  96  U.  S.  638. 

Mr.  George  W.  Smith,  for  the  appellees : 

The  bill  was  essentially  a  bill  to  enforce  the  execution  of 
a  trust, — not  for  the  foreclosure  of  a  mortgage.  Coal  and 
Mining  Co.  v.  Edwards,  103  111.  472. 

Nor  was  the  decree  a  decree  of  foreclosure.  It  directed, 
first,  a  sale  by  the  "active  trustee,"  or  in  effect  commanded 
that  the  trust  be  executed ;  and  second,  that  a  receiver  be 
appointed,  and  that  he  sell  the  property  of  the  corporation. 

Neither  the  sale  by  the  "active  trustee,"  nor  by  the  re- 
ceiver, was  a  sale  by  virtue  of  a  decree  of  "foreclosure  of 
mortgage,  or  enforcement  of  mechanic's  lien  or  vendor's  lien, 
or  for  the  payment  of  money, "  nor  did  either  sale  come  within 
the  statute  concerning  redemption.  Rice  v.  Brown,  77  111. 
549;  Wilkins  Y.  Gordon,  11  Leigh,  (Va.)  547;  Crenshaiv  y. 
Siegfried,  24  Gratt.  (Va.)  272 ;  Swift  v.  Smith,  102  U.  S.  450 ; 
Kev.  Stat,  title  "Judgments,"  sec.  16;  Eev.  Stat,  title  "Cor- 
porations," sec.  25. 
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Eejecting  that  part  of  the  decree  which  dechared  that  the 
sale  should  be  absolute,  it  was  still  a  decree,  not  of  fore- 
closure, but  to  close  a  trust. 

The  case  made  is  not  within  the  principle  of  Suitterlin  v. 
Connecticut  Mutual  Life  Ins.  Co.  90  111.  483. 

In  any  event,  the  redemption  and  sale  thereunder  were 
incomplete.  The  deposit  was  insufficient.  It  should  have 
been  $1201,  and  interest  at  ten  per  cent,  making  $1351.12, 
instead  of  $1210,— or  at  least  $1100  and  $137.50,  making 
$1237.50. 

The  act  of  1879,  fixing  eight  per  cent  as  the  rate  to  be 
paid,  w^as  not  available  for  the  redemption  in  question.  The 
right  of  redemption,  as  it  exists  at  the  time,  enters  into  the 
contract  and  binds  the  parties.  The  right  to  redeem  involves 
the  coordinate  right  to  require  what  the  law  prescribes.  Bron- 
son  V.  Kinzie,  1  How.  311;  Van  Hoffman  v.  Quincy,  4  Wall. 
535;  Gunn  v.  Barry,  15  id.  610;  Brine  v.  Hartford  Ins.  Co, 
96  U.  S.  627. 

Messrs.  Dexter,  Herrick  &  Allen,  solicitors  for  the  Chi- 
cago, Burlington  and  Quincy  Eailroad  Company : 

We  concede  that  to  entitle  a  judgment  creditor  to  redeem, 
it  is  not  necessary  that  he  should  have  a  lien.  The  follow- 
ing authorities  establish  that  rule :  McRoherts  v.  Conover, 
71  111.  529;  McLagan  v.  Brown,  11  id.  519;  Moore  v.  Hyp- 
klns,  93  id.  505;  Lamb  v.  Richards,  42  id.  312;  Sweezy  y. 
Chandler,  11  id.  445  ;  Karnes  v.  Lloyd,  52  id.  113  ;  Lloyd  v. 
Karnes,  45  id.  61. 

But  here,  the  question  is  not  whether  a  judgment  creditor, 
who  would  otherwise  be  entitled  to  redeem,  must  have  a  lien, 
but,  whose  judgment  creditors  have  such  right  of  redemption. 
It  is  clear  that  the  judgment  creditors  of  every  person  will 
not  have  the  right  of  redemption.  There  must  be  some 
limitation  as  to  the  particular  judgment  creditors  who  are 
entitled  to  redeem.     The  provision  of  the  statute  is  :    "If  such 
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redemption"  (the  redemption  provided  for  in  the  preceding 
sections)  "is  not  made,  any  decree  or  judgment  creditor,  etc., 
may,  after  the  expiration  of  twelve  months,  and  within  fifteen 
months,  after  the  sale,  redeem  the  premises,"  etc.  Whose 
judgment  creditors  are  meant  by  this  section  ?  Not  the  judg- 
ment creditors  of  all  the  world,  but  clearly  only  the  judgment 
creditors  of  those  who  had  a  right  to  redeem,  under  the  pre- 
ceding sections,  and  whose  right  of  redemption  the  law  pro- 
vides shall  attach  in  favor  of  their  judgment  creditors,  at  the 
expiration  of  the  twelve  months. 

We  contend  that  the  true  construction  of  section  18  is, 
that  only  those  persons  who  have,  at  the  time  of  the  sale, 
some  interest  in  the  property  sold,  can  have  any  right  to 
redeem  from  the  sale.  A  right  to  redeem  implies  some  in- 
terest to  be  redeemed,  and  it  would  be  an  anomaly  in  law  to 
vest  a  right  of  redemption  in  a  party  having  nothing  to 
redeem. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  petition  brought  by  J.  Otis  Wetherbee  and 
Franklin  E.  Gregory,  under  what  is  known  as  the  "Burnt 
Eecords  act, "  to  have  established  and  confirmed  in  them  the 
title  to  a  tract  of  land  described  in  the  petition.  The  only 
person  named  as  defendant  who  makes  any  defence,  is  Simon 
Fitch.  On  the  hearing  the  Superior  Court  found  petitioners 
were  vested  with  the  title  to  the  property,  and  so  decreed. 
Defendant  brings  the  case  to  this  court,  on  appeal. 

Both  parties  claim  the  title  to  the  premises  that  was  origi- 
nally in  the  Cook  County  Land  Company.  Concerning  the 
principal  facts  there  is  no  disagreement,  and  they  may  be 
shortly  stated.  On  the  9th  day  of  March,  1875,  the  Cook 
County  Land  Company,  by  its  deed  of  that  date,  conveyed 
the  premises  in  question,  with  other  property,  to  Eobert  C. 
Wright,  J.  Irving  Pearce,  and  William  C.  Tibbetts,  in  trust, 
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for  the  purposes  therein  named.  It  was  recited  in  the  deed 
the  company  was  about  to  issue  shares  of  stock,  amounting 
to  $150,000,  the  certificates  of  which  should  bear  a  guaranty 
to  the  effect  such  shares  would  receive  a  dividend  of  eight 
per  cent,  to  be  paid  semi-annually,  and  that  the  property  was 
conveyed  in  trust  to  secure  the  performance  of  the  agreement 
of  the  company  in  that  behalf.  It  was  further  provided  the 
trustees  therein  named  might,  at  any  time,  on  the  application 
of  the  holders  of  the  stock,  or  at  their  own  discretion,  upon 
notice  given,  sell  and  convey  any  part  of  the  lands  described 
in  the  deed,  in  the  performance  of  the  trust.  One  of  the 
trustees  named  in  this  deed  refused  to  act,  and  the  trusts 
devolved  on  the  other  two. 

Afterwards,  on  the  13th  day  of  May,  1876,  the  company, 
by  its  deed  of  that  date,  conveyed  the  property  in  controversy 
that  was  embraced  in  its  former  deed,  except  a  strip  of  one 
hundred  feet  in  width,  together  with  other  property,  to  the 
same  trustees  that  had  assumed  the  burden  of  the  trusts 
created  by  its  former  deed,  and  one  Charles  A.  Gregory. 
This  latter  conveyance,  like  the  former  one,  was  in  trust,  the 
purposes  being  definitely  declared  in  the  deed  itself.  It  con- 
tained a  recital  the  land  company  was  about  to  sell  preferred 
stock  to  a  very  large  amount,  the  certificates  of  which  should 
be  indorsed  the  company  would  pay  the  holder  a  certain  sum, 
semi-annually,  in  full  of  all  dividends  or  interest  on  such 
shares,  and  that  such  stock  should  be  what  was  denominated 
"preferred  stock."  Among  other  conditions  written  in  the 
deed,  was  one  the  trustees  might  sell,  convey  or  incumber 
any  of  the  property  for  any  purpose  not  inconsistent  with 
the  trust,  and  it  was  provided  one  of  the  trustees,  to  be  styled 
"active  trustee,"  njight  be  designated  by  them  to  act  for  all, 
and  that  Charles  A.  Gregory  should  be  the  "active  trustee" 
in  the  first  instance,  and  that  conveyances  and  releases  of 
land  made  by  him  should  be  as  effective  and  valid  as  if  made 
by  all  such  trustees.  This  deed  did  not  provide  for  notice  in 
31—110  III. 
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case  of  sales  under  its  provisions.  Both  of  these  deeds  were 
recorded  in  the  county  where  the  land  is  situated,  soon  after 
the  date  of  their  execution. 

Subsequently  to  the  recording  of  these  trust  deeds,  the 
Everett  National  Bank  of  Boston  recovered  a  judgment 
against  the  Cook  County  Land  Company,  the  grantor  in  the 
deeds  of  trust,  in  quite  a  large  sum.  The  date  of  the  judg- 
ment is  May  9,  1877.  Upon  an  execution  issued  on  this 
judgment,  the  property  in  question  was  levied  upon  and  sold, 
and  was  bid  in  by  the  bank,  to  which  the  usual  certificate  of 
purchase  was  issued.  After  this  sale,  and  before  the  time 
for  redemption  had  expired,  two  bills  were  filed  in  the  Supe- 
rior Court  by  the  holders  of  the  preferred  and  guaranteed 
stock  of  the  land  company,  to  enforce  and  make  effective  the 
security  afforded  by  the  t^^ust  deeds.  The  defendants  to  these 
bills  were  the  land  company,  all  the  trustees  named  in  both 
deeds,  and  the  Everett  National  Bank.  Both  bills  are  simi- 
lar in  form  and  in  substance, — one  having  reference  to  the 
trust  deed  of  March,  1875,  and  the  other  to  the  deed  of  May, 
1876.  The  prayer  of  the  latter  bill  is,  that  a  receiver  be 
appointed,  according  to  the  practice  of  the  court,  to  take 
charge  of  the  property  described  in  the  trust  deeds ;  that  the 
trustees  therein  named  be  removed,  and  some  proper  person 
appointed  in  their  place ;  that  complainants,  according  to 
the  amount  of  their  respective  claims,  may  be  decreed  holders 
of  such  certificates  of  stock,  and  creditors  of  the  Cook  County 
Land  Company,  and  entitled  to  payment ;  that  the  deeds  of 
trust  may  be  declared  security  for  the  payment  of  complain- 
ants' claims,  as  against  the  Cook  County  Land  Company,  the 
common  stockholders,  and  all  of  the  creditors  of  the  land 
company  whose  liens  have  been  acquired  at  a  date  subse- 
quent to  the  day  of  the  recording  of  the  deeds  of  trust ;  that 
the  Cook  County  Land  Company,  and  judgment  creditors,  if 
any,  may  be  decreed  to  pay  to  complainants  the  amount  of 
their  respective  claims,  on  a  day  to  be  appointed  by  the  court, 
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and  in  default  thereof  the  lands  and  premises  described  in  the 
deed  of  trust  may  be  sold  under  the  direction  and  according 
to  the  practice  of  the  court,  and  that  the  proceeds  of  such 
sales  be  applied  to  the  payment  of  complainants'  claims,  and 
that  the  land  company  be  restrained  from  disposing  of  any 
of  the  property  except  under  the  directions  of  the  court.  The 
cases  were  consolidated,  by  consent,  with  the  leave  of  the 
court,  and  a  decree  was  thereafter  rendered  in  the  consoli- 
dated cause.  On  the  hearing,  the  court  found  the  principal 
facts  as  they  are  alleged  in  the  bills,  and  found  specifically, 
among  other  things,  the  rights  of  the  Everett  National  Bank 
were  subordinate  to  those  of  the  holders  of  preferred  and 
guaranteed  stock  secured  by  the  trust  deeds, — the  deeds 
having  been  made  and  recorded  -prior  to  the  recovery  of  the 
judgment, — and  also  found  the  amount  of  the  outstanding 
guaranteed  and  preferred  stock,  and  the  respective  holders  of 
the  same,  and  that  a  sale  under  the  first  trust  deed  is  un- 
necessary, and  thereupon  decreed  that  Wright's  declination 
as  trustee  under  the  first  deed  be  accepted ;  that  Pearce  and 
Tibbetts  be  excused  and  relieved  from  acting  as  trustees,  and 
that  all  their  rights,  duties  and  powers  shall  be  devolved  upon 
and  be  vested  in  Charles  A.  Gregory,  as  active  trustee,  (so 
called,)  and  that  said  trusts  be  forthwith  "closed  and  deter- 
mined." The  court  further  decreed  that  no  sale  be  made 
under  the  trust  deed  of  March,  1875,  but  that  Charles  A. 
Gregory,  as  active  trustee,  do  at  once,  and  within  ten  days 
from  the  entry  of  the  decree,  proceed  to  sell  the  property, 
and  made  provision  as  to  giving  notice  of  the  time  and  place 
of  sale,  as  is  usually  done  in  cases  of  foreclosure.  The  court 
further  decreed  the  sale  to  be  made  by  Gregory  should  be 
absolute ;  that  he  execute  and  deliver  to  the  purchasers  deeds 
for  the  property  sold,  and  then  pay  the  proceeds  arising  from 
such  sales,  first,  to  the  guaranteed  stockholders,  as  their 
rights  were  found  by  the  court,  in  its  decree,  to  be  under  the 
first  deed  of  trust,  and  then  distribute  the  remainder  of  such 
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proceeds,  after  paying  certain  costs  and  expenses,  between 
the  holders  of  the  preferred  shares,  or  their  solicitors,  as 
in  the  schedule  in  the  decree  mentioned,  ratably,  according 
to  the  amounts  held  by  each ;  and  if  the  sum  realized  from 
the  sale  of  the  property  should  be  more  than  sufficient  to  pay 
the  par  value  of  the  preferred  shares,  the  same  should  be  paid 
to  the  receiver.  The  court  appointed  Franklin  H.  Watriss 
receiver,  and  directed  him  to  make  a  sale  of  the  property,  in 
the  same  manner  as  Gregory  was  directed  to  do.  Pursuant 
to  that  decree,  the  property  in  question,  with  other  property 
of  the  land  company,  was  sold  on  the  13th  day  of  December, 
1879,  both  by  Gregory  and  the  receiver,  and  the  same  was 
purchased  by  Bullens  and  Wetherbee,  who  received  deeds 
for  the  same,  in  accordance  with  the  directions  given  in  the 
decree.  By  mesne  conveyances,  whatever  title  the  purchasers 
at  those  sales  acquired  by  their  purchase  came  to  and  was 
vested  in  petitioners.  Pending  these  proceedings  in  the  Su- 
perior Court,  the  sheriff's  certificate  of  sale  to  the  Everett 
National  Bank  having  been  assigned  to  Franklin  E.  Gregory, 
a  deed  upon  it  was  executed  by  the  sheriff  and  delivered  to 
him.  The  record  does  not  show  when  the  certificate  of  pur- 
chase was  in  fact  assigned  by  the  bank  to  Gregory.  It  simply 
appears  it  was  assigned  to  him,  and  that  fact  only  appears 
from  the  recitals  in  the  sheriff's  deed.  Whatever  title  to  the 
property  Gregory  obtained  through  the  sheriff's  deed  to  him, 
by  mesne  conve3^ances  also  came  to  petitioners.  It  is  the 
title  thus  acquired  from  these  two  sources  petitioners  insist 
is  paramount,  and  should  prevail. 

On  the  6th  day  of  October,  1880,  defendant,  Fitch,  obtained 
a  money  decree  in  the  United  States  Circuit  Court,  against 
the  Cook  County  Land  Company,  on  which  an  execution 
issued,  as  upon  a  judgment  at  law.  The  first  execution 
issued  on  the  decree  seems  to  have  been  returned  unsatis- 
fied. An  alias  execution  issued  on  the  10th  day  of  March, 
1881,  and  was  levied  on  the  land  in  controversy  by  the  mar- 
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slial  having  the  execution.  On  the  same  day  Fitch  deposited 
with  the  marshal  a  sum  thought  to  be  sufficient  to  redeem 
the  property  from  the  sale  made  by  Gregory  under  the  decree 
of  the  Superior  Court,  and  the  marshal  issued  the  usual  cer- 
tificate of  redemption  as  in  cases  of  redemption  by  a  judg- 
ment creditor  under  the  statute.  A  misdescription  of  the 
premises  seems  to  have  been  made  by  the  marshal  in  enter- 
ing the  levy  upon  the  execution,  or  otherwise,  but  the  error 
was  afterwards  corrected  by  leave  of  the  court  out  of  which 
the  execution  issued.  Under  the  redemption  and  levy  the 
property  was  sold  to  Fitch  at  the  marshal's  sale,  and  not 
having  been  redeemed  by  any  one  having  authority  to  make 
a  redemption,  a  deed  was  made  to  him,  under  the  direction 
and  by  the  order  of  the  court.  It  is  the  title  to  the  property 
so  acquired  that  Fitch  insists  is  the  better  title,  and  under 
which  he  claims  the  property  in  fee. 

Before  entering  upon  the  discussion  of  w^hat  is  thought  to  be 
the  material  question  arising  on  the  record,  it  may  be  proper 
to  dispose  of  some  matters  of  less  importance,  and  that  do 
not  seriously  affect  the  merits  of  the  case.  It  will  be  noticed 
the  Superior  Court,  by  its  decree,  directed  the  receiver  it  had 
appointed,  to  sell  the  property  in  like  manner  as  Gregory  was 
directed  to  sell  it.  That,  it  is  apprehended,  did  not  in  any 
manner  strengthen  the  title  petitioners  ask  to  have  estab- 
lished in  them.  There  was  no  title  in  the  receiver  that  he 
could  sell.  The  land  company  had,  long  before  the  appoint- 
ment of  the  receiver,  conveyed  the  premises  to  trustees,  to 
secure  the  holders  of  guaranteed  and  preferred  stock,  and  the 
equity  of  redemption  that  remained  in  the  land  company  had 
been  previously  sold  on  execution  under  the  Everett  National 
Bank  judgment,  and  the  time  for  redemption  from  that  sale 
had  expired  by  limitation,  so  that  the  receiver  took  nothing 
by  the  conveyance  to  him  from  the  land  company  under  the 
order  of  the  court,  or  under  the  decree  itself,  that  he  could 
sell.     The  sale  made  by  the  receiver  was  a  useless  proceeding. 
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Nor  is  it  perceived  how  the  title  petitioners  claim  is  at  all 
aided  by  purchasing  the  title  Franklin  E.  Gregory  is  sup- 
posed to  have  acquired  under  the  execution  in  favor  of  the" 
Everett  National  Bank.  The  bank  was  made  a  defendant  to 
the  bills  in  the  Superior  Court  filed  by  the  holders  of  the 
preferred  and  guaranteed  stock,  and  which  was  secured  by 
the  trust  deeds.  It  answered  setting  up  its  rights  in  the 
property  acquired  under  the  execution  sale,  but  it  was  decreed 
its  equities  in  the  premises  were  subordinate  to  those  of  com- 
plainants. It  did  not  appear  from  anything  in  the  record, 
or  otherwise,  that  Gregory  was  the  assignee  of  the  certificate 
of  purchase  issued  to  the  bank  at  any  time  before  the  filing  of 
either  bill  on  which  the  decree  of  sale  was  rendered.  Unless 
that  fact  did  appear  in  some  way,  it  could  not  be  said  that 
he  was  a  necessary  party  to  that  proceeding.  It  is  sufficient 
the  bank — the  judgment  creditor — was  made  defendant.  It 
follows,  therefore,  the  title  of  Gregory  under  the  sheriff's  deed 
was  defeated  and  cut  off  by  his  failure  to  redeem  from  the 
sale  made  by  Charles  A.  Gregory  under  the  decree  of  the 
court,  within  twelve  months  from  the  date  of  such  sale.  All 
he  acquired  was  the  equity  of  redemption  that  was  in  the  land 
company,  and  his  right  to  redeem  would  be  and  was  barred  by 
the  statute,  in  the  same  manner  and  within  the  same  period 
as  would  be  the  right  of  the  land  company  itself.  McRoberts 
V.  Conover,  71  111.  524,  is  conclusive  of  this  view  of  the  case. 

But  if  the  assignee  of  the  bank  was  a  necessary  party,  as 
the  holder  of  its  certificate  of  purchase,  it  is  not  perceived 
how  that  fact  would  affect  the  questions  discussed  in  this 
opinion.  The  utmost  that  could  be  said  would  be  that  his 
right  of  redemption,  if  any  existed,  from  the  sale  under  the 
decree,  was  not  barred  or  cut  off  by  a  proceeding  to  which  he 
was  not  a  party.  But  certainly  the  error  in  that  respect,  if 
it  was  an  error,  could  not  affect  the  right  of  any  judgment  or 
decree  creditor  to  redeem  from  the  sale  under  the  decree  of  the 
court,  if  it  were  a  sale  where  a  redemption  is  permitted  by  law. 
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Another  question  has  been  very  elaborately  discussed.  It 
is,  can  the  judgment  creditor  of  a  mortgagor  who  has  con- 
veyed his  equity  of  redemption  before  the  foreclosure  sale, 
and  has  therefore  no  interest  in  the  title  foreclosed,  redeem 
from  such  sale?  This  exact  question  does  not  arise  on  the 
record  being  considered,  but  one  having  a  close  affinity  to  it 
may  be  said  to  be  involved.  Here,  the  land  company  was 
the  mortgagor  of  the  lands  in  litigation.  That  company 
never  conveyed  its  equity  of  redemption  to  any  one.  It  is 
true  its  equity  of  redemption  was  sold  on  an  execution  issued 
on  a  judgment  in  favor  of  the  Everett  bank  and  against  the 
land  company,  which  judgment  was  a  subsequent  lien  to  the 
trust  deeds  ;  but  the  time  for  redemption  which  the  defendant 
had  under  the  statute  had  not  expired  when  the  bill  which  is 
alleged  to  be  a  bill  to  foreclose  the  trust  deeds,  was  filed  in 
this  case.  Before  any  sale  of  the  property  embraced  in  the 
trust  deeds  was  made,  the  time  for  redemption  from  the  sale 
under  the  Everett  bank  judgment  had,  however,  expired,  and 
the  purchaser,  or  the  assignee  of  the  purchaser,  had  obtained 
a  sheriff's  deed  to  the  property.  The  question,  then,  that 
arises,  is,  can  a  decree  or  judgment  creditor  of  the  land  com- 
pany redeem  from  the  foreclosure  sale,  if,  in  fact,  it  was  a 
foreclosure  sale. 

It  may  be  well  to  inquire  what  interest,  if  any,  the  holder 
of  the  equity  of  redemption  had  in  the  property  that  w^ould 
give  him  any  standing  in  court  that  would  enable  him  to 
object  to  a  redemption  by  a  junior  decree  or  judgment  cred- 
itor of  the  land  company.  Obviously,  none  at  all.  His 
rights,  whatever  they  might  be,  would  have  been  cut  off  by 
the  sale  under  the  trust  deeds  or  the  decree  of  the  court, 
whichever  it  was,  after  the  expiration  of  twelve  months  from 
the  date  of  sale.  At  most,  the  purchaser  at  the  sale  under 
the  Everett  bank  judgment  acquired  nothing  but  the  equity 
of  redemption  that  was  in  the  land  company.  The  right  of 
the  land  company  would  have  been  cut  off  in  twelve  months, 
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and  the  rights  of  the  holder  of  its  equity  of  redemption 
would  be  barred  in  the  same  time.  It  follows  that  before 
the  decree  or  judgment  creditor  undertook  to  redeem  the 
property  from  the  foreclosure  sale,  the  holder  of  the  equity 
of  redemption  had  no  interest  whatever  in  the  property.  His 
rights  had  been  barred  or  cut  off  by  the  foreclosure  sale,  and 
he  can  not  be  heard  to  complain  of  that  which  could  by  no 
possibility  affect  him.  It  seems  clear  the  only  person  that 
could  object,  if  any  one  could,  to  a  redemption  by  a  junior 
decree  or  judgment  creditor  in  this  case,  would  be  the  pur- 
chaser at  the  foreclosure  sale,  or  his  assignee.  The  right  of 
such  parties  to  object  to  the  redemption  made  will  now  be 
briefly  considered.  So  far  as  the  point  now  being  considered 
is  concerned,  it  will  be  assumed  the  sale  from  which  the 
redemption  was  attempted  was  a  foreclosure  sale.  Whether 
it  was  such  a  sale  will  be  considered  further  on. 

A  ]purchaser  at  a  judicial  sale  buys  the  property  subject  to 
the  statutory  right  of  redemption.  It  is  provided  in  the  stat- 
ute two  classes  of  persons  may  redeem  real  property  sold  at 
a  judicial  sale, — first,  any  defendant,  his  heirs,  administra- 
tors or  assigns,  or  any  person  interested  in  the  property 
through  or  under  the  defendant,  may,  within  twelve  months 
from  the  date  of  the  sale,  redeem  real  property  sold  on  exe- 
cution or  decree  of  court ;  and  second,  "any  decree  or  judg- 
ment creditor, "  his  executors,  administrators  or  assigns,  after 
twelve  months,  and  before  the  expiration  of  fifteen  months, 
may  redeem  real  property  sold  on  execution  or  decretal  order. 
In  this  case,  no  one  belonging  to  the  first  class  having  re- 
deemed the  property  sold,  one  of  the  second  class  is  attempt- 
ing to  redeem  under  the  provisions  of  the  statute.  The 
question  that  arises  is,  who  is  meant  by  "any  decree  or  judg- 
ment creditor"  that  may  redeem? — who  is  he  creditor  of? 
Primarily,  it  must  be  "any  decree  or  judgment  creditor"  of 
the  mortgagor  or  the  judgment  debtor  whose  property  is  the 
subject  of  contention  among  his  creditors.     In  a  case  like  the 
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one  being  considered,  it  includes  any  decree  or  judgment 
creditor  of  the  mortgagor.  It  is  certainly  not  meant  to  in- 
clude a  judgment  creditor  of  any  person  who  may  have  been 
made  a  defendant  to  a  foreclosure  proceeding,  as  having  some 
interest  in  the  mortgaged  premises.  The  statute  is  not  that 
broad.  Whether  a  judgment  creditor  of  an  assignee  or  pur- 
chaser of  the  equity  of  redemption  is  one  of  the  class  of  per- 
sons that  may  redeem  when  the  original  debtor,  or  any  one 
interested  in  the  property  through  or  under  him,  fails  to 
redeem  within  twelve  months,  is  a  question  that  need  not 
now  be  considered,  as  it  can  not  arise  in  this  case.  Whoever 
else  may  redeem  in  such  cases,  it  hardly  admits  of  a  doubt 
the  judgment  creditor  of  the  mortgagor  is  one  of  the  persons 
that  may  redeem  under  the  provisions  of  the  statute. 

Plainly,  then,  any  decree  or  judgment  creditor  of  the  mort- 
gagor may  redeem  from  the  mortgage  sale,  where  no  one 
having  a  right  to  redeem  the  property  within  twelve  months 
from  the  date  of  the  sale  elects  to  exercise  that  privilege. 
And  it  makes  no  difference  whether  the  mortgagor  had  con- 
veyed his  equity  of  redemption,  or  whether  it  had  been  sold 
on  execution,  before  the  foreclosure  sale.  The  previous  de- 
cisions of  this  court  accord  with  this  construction  of  the 
statute.  In  McRoherts  v.  Conover,  71  111.  525,  this  precise 
question  was  involved  and  was  decided.  Before  the  fore- 
closure sale  the  equity  of  redemption  of  the  mortgagor  had 
,been  sold  on  an  execution  against  him,  and  yet  a  judgment 
creditor  of  the  mortgagor  was  permitted  to  redeem  the  prop- 
erty from  the  mortgage  sale  after  the  failure  of  the  mort- 
gagor, or  the  purchaser  of  his  equity  of  redemption,  to  redeem 
within  twelve  months  from  the  date  of  the  sale.  It  was 
ruled,  in  that  case,  where  a  party  purchases  real  estate  at 
sheriff's  sale,  under  execution,  upon  which  there  was  a  mort- 
gage, executed  by  the  judgment  debtor  prior  to  the  judgment 
upon  which  the  execution  was  issued,  and  obtains  a  deed 
from  the  sheriff  upon  such  sale,  all  he  acquires  by  virtue  of 
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such  deed  is  the  equity  of  redemption  of  the  judgment  debtor 
or  mortgagor,  and  that  he  must  exercise  his  right  to  redeem, 
thus  acquired,  within  twelve  months  from  the  date  of  the 
mortgage  sale,  and  if  he  fails  to  do  so,  a  judgment  creditor  of 
the  mortgagor  may  rightfully  redeem  at  any  time  after  the 
expiration  of  twelve  months,  and  before  fifteen  months,  from 
the  date  of  the  sale,  and  subject  the  land  to  sale  under  execu- 
tion upon  his  judgment.  The  case  of  Moore  v.  Hopkins,  93 
111.  505,  declares  the  same  doctrine.  It  was  there  held,  that 
where  the  assignee  of  the  equity  of  redemption,  who  stood  in 
the  shoes  of  the  judgment  debtor,  with  the  same  rights,  but 
no  others,  to  redeem  the  property  from  the  execution  sale, 
failed  to  make  any  redemption  within  twelve  months  from 
the  date  of  the  sale,  he  would  be  forever  barred  that  privilege  ; 
and  any  judgment  creditor  of  the  former  owner  of  the  prop- 
erty sold,  by  electing  to  do  so  within  three  months  after  the 
expiration  of  twelve  months,  could  redeem  the  property  from 
the  former  execution  sale,  on  the  conditions  and  terms  pro- 
vided in  the  statute.  These  cases  would  seem  to  be  con- 
clusive of  the  same  point  in  the  case  being  considered. 

This  construction  can  work  no  hardship  to  any  one*  As 
has  been  seen,  the  interests  of  the  holder  of  the  equity  of 
redemption,  whether  it  was  acquired  by  voluntary  conveyance 
or  at  execution  sale,  are  barred  and  forever  cut  off  by  the 
decree  before  any  decree  or  judgment  creditor  can  make  any 
redemption  of  the  property,  and  of  course  he  has  no  just 
ground  of  complaint.  So  far  as  he  is  concerned,  it  is  an 
abandonment  of  his  purchase  of  the  equity  of  redemption, 
leaving  the  property  to  the  creditors  of  the  mortgagor  or 
former  owner,  and  the  policy  of  the  law  is  to  make  the  prop- 
erty of  the  failing  debtor  pay  as  much  as  possible  of  his 
indebtedness.  As  respects  the  purchaser  at  the  foreclosure 
sale,  he  stands  in  no  position  to  object  to  a  redemption  of 
the  property  on  grounds  of  hardship,  or  for  any  other  reason. 
In  making  his  bid,  the  law  charges  him  with  notice  the  prop- 
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erty  is  subject  to  redemption  by  one  of  the  two  classes  of 
persons  mentioned  in  the  statute  as  having  that  right.  In 
this  case  the  purchaser  is  chargeable  with  notice  that,  under 
the  law,  the  land  sold  to  him  was  subject  to  redemption  after 
twelve  months,  and  before  the  expiration  of  fifteen  months, 
from  the  date  of  the  sale,  by  any  decree  or  judgment  creditor 
of  the  mortgagor ;  and  where  a  party  having  a  right  to  do  so, 
under  the  statute,  elects  to  exercise  his  privilege  to  redeem 
the  property  from  the  prior  sale,  the  purchaser  will  not  be 
heard  to  object.  But  aside  from  all  questions  of  hardship 
or  the  policy  of  the  law,  the  legislature  has  plainly  declared 
that  any  "decree  or  judgment  creditor"  of  the  mortgagor  may 
redeem  the  premises  from  the  foreclosure  sale  after  twelve 
months,  and  before  the  expiration  of  fifteen  months,  from  the 
date  of  the  sale,  and  this  court  has  neither  the  right  nor  in- 
clination, by  judicial  construction,  to  abridge  that  statutory 
privilege. 

Coming  now  to  the  consideration  of  what  is  regarded  as 
the  most  material  question  in  the  case,  it  is  whether  the  sale 
made  by  Gregory,  under  the  decree  of  the  Superior  Court, 
was  one  from  which  a  decree  or  judgment  creditor  might 
redeem  the  property  sold,  under  the  provisions  of  the  statute 
that  provides  for  redemption  in  certain  cases.  Conceding  it 
is  such  a  sale,  the  redemption  made  by  defendant.  Fitch,  on 
his  execution  against  the  decree  debtor,  was  valid,  and  his 
would  be  the  better  title ;  but  if  it  were  not  such  a  sale,  then 
petitioner's  title  was  in  nowise  affected  by  the  attempted 
redemption.  A  brief  reference  to  the  statute  in  respect  to 
judicial  sales  from  which  a  redemption  is  allowed  by  the 
debtor,  or  by  a  decree  or  judgment  creditor,  may  be  of  service 
in  the  further  consideration  of  the  case.  Section'  16,  chapter 
77,  of  the  Kevised  Statutes  of  1874,  provides  that  "where 
any  real  estate  is  sold  by  virtue  of  an  execution,  judgment, 
or  decree  of  foreclosure  of  mortgage,  or  enforcement  of  me- 
chanic's lien  or  vendor's  lien,  or  for  the  payment  of  money," 
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it  shall  be  the  duty  of  the  officer  making  the  sale,  instead  of 
executing  a  deed  for  the  premises  sold,  to  give  the  purchaser 
a  certificate  describing  the  premises,  showing  the  amount  bid 
therefor,  and  when  the  purchaser  will  be  entitled  to  a  deed, 
unless  the  premises  shall  be  redeemed.  Another  section  of 
the  same  act  requires  the  certificate  shall  be  recorded  in 
the  office  of  the  recorder  in  the  county  where  the  land  sold 
is  situated.  Section  18  provides  the  defendant,  his  heirs, 
administrators  or  assigns,  or  any  person  interested  in  the 
premises  through  or  under  the  defendant,  may,  within  twelve 
months  from  the  date  of  the  sale,  redeem  the  real  estate  sold, 
and  prescribes  the  terms  on  which  such  redemption  may  be 
made ;  and  by  section  20  it  is  declared,  if  such  redemption  is 
not  made,  then  "any  decree  or  judgment  creditor,  his  execu- 
tors, administrators  or  assigns,  may,  after  the  expiration  of 
twelve  months,  and  within  fifteen  months,  after  the  sale, 
redeem  the  premises, "  in  the  manner  in  that  section  provided. 
The  right  of  redemption  given  by  the  statute  to  a  decree  or 
judgment  creditor  is  not  affected  by  a  failure  of  the  court  to 
provide  in  its  decree  for  the  sale  of  real  estate,  with  the  privi- 
lege of  redemption.  It  is  the  statute  that  gives  the  right  of 
redemption,  and  not  the  decree  of  the  court.  In  a  case  where 
the  statute  authorizes  a  redemption  from  a  sale,  a  clause  in 
the  decree  ordering  the  sale  that  declares  the  sale  shall  be 
absolute,  will  not  bar  that  right.  That  portion  of  the  decree 
will  be  regarded  as  inoperative,  and  a  redemption  will  be 
allowed  as  in  other  cases.  Nor  does  it  make  any  difference 
whether  the  sale  was  conducted  by  an  officer  of  the  law  or  by 
one  appointed  by  the  court  to  perform  that  special  duty. 

Another  inquiry  that  will  aid  in  the  further  investigation 
is,  whether  the  deeds  of  March,  1875,  and  May,  1876,  and 
mentioned  in  the  bills  in  the  consolidated  cause,  are  mort- 
gages, or  deeds  of  trust  in  the  nature  of  mortgages,  as  those 
terms  are  used  in  the  law.  Without  seeking  for  any  general 
definition  of  a  mortgage,  it  is  sufficient  for  the  present  dis- 
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cussion  to  say  that  a  mortgage  is  any  conveyance  of  an  estate 
to  secure  a  debt,  or  the  performance  of  some  act,  such  as,  the 
payment  of  money,  or  the  furnishing  of  indemnity,  subject  to 
be  defeated  by  the  performance  of  the  act  agreed  to  be  done. 
The  deeds  of  March,  1875,  and  May,  1876,  are  in  the  nature 
of  mortgages,  and  come  within  this  definition.  It  certainly 
appears  they  were  given  to  secure  the  performance  of  the 
undertaking  of  the  land  company  to  pay  the  dividends  or 
interest  semi-annually  on  the  guaranteed  and  preferred  stock, 
and  ultimately  to  pay  for  the  stock  itself.  In  the  strictest 
sense  that  was  to  secure  the  payment  of  money,  and  makes 
both  deeds  mortgages. 

It  will  be  observed  both  deeds  contain  what  is  called  a 
"power  of  sale"  in  the  trustees  therein  named,  and  the  con- 
tention on  this  branch  of  the  case  is,  the  sale  was  made  by 
the  trustee  appointed  by  the  court,  under  a  power  contained 
in  the  deeds,  and  not  under  the  decree  of  the  court  for  a 
foreclosure  of  the  trust  deeds,  or,  what  would  be  the  same 
thing,  a  decree  for  the  payment  of  money.  Undoubtedly, 
where  the  sale  is  made  under  a  power  it  would  be  absolute, 
but  if  made  under  a  decree  of  foreclosure,  or  for  the  payment 
of  money,  by  an  officer  of  the  law,  or  by  a  person  appointed 
by  the  court  to  perform  that  special  duty,  then  the  right  of 
redemption  would  exist  under  the  statute  in  favor  of  any  one 
to  whom  the  privilege  is  secured.  The  rale  on  this  subject 
may  be  readily  ascertained,  but  the  difficulty  lies  in  determ- 
ining when  it  is  applicable  to  a  particular  case.  Admitting, 
as  is  freely  done,  the  case  being  considered  is  not  without 
difficulty  in  this  respect,  it  may  be  said  the  sale  made  by 
Gregory  has  more  features  like  a  sale  under  a  decree  of  court 
than  under  a  power.  If  the  decree  is  not  a  foreclosure  or 
for  the  payment  of  money,  it  would  be  quite  difficult  to  define 
it,  or  to  ascertain  for  what  purpose  complainants  come  into 
court.  No  complaint  was  made  the  trustees  excused  or 
relieved  from  acting  were  incapacitated,  or  had  refused  to 
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perform  the  trusts  created  by  the  deeds,  or  were  unwilling 
to  act  with  the  trustee  appointed  by  the  decree.  The  prayer 
of  the  bills  indicates  the  relief  sought  was  for  a  decree  in 
the  nature  of  a  foreclosure,  for  the  payment  of  money.  It 
will  be  seen  complainants,  by  their  bills,  asked  for  a  decree 
that  the  deeds  of  trust  be  declared  security  for  the  payment 
of  their  claims  as  against  the  land  company,  the  common 
stockholders,  and  all  judgment  creditors  of  the  land  com- 
pany whose  liens  had  been  acquired  at  a  date  subsequent 
to  the  day  of  the  recording  of  the  trust  deeds ;  that  the  land 
company  and  such  judgment  creditors,  if  any,  be  decreed  to 
pay  complainants  the  amount  of  their  claims  on  a  day  to 
be  appointed  by  the  court,  and  in  default  thereof  that  the 
lands  and  premises  embraced  in  the  trust  deeds  may  be 
sold  under  the  direction  and  according  to  the  practice  of 
the  court,  and  the  proceeds  applied  to  the  payment  of  the 
claims  of  complainants  against  the  land  company.  This,  it 
will  be  noticed,  is  the  usual  formula  of  a  bill  in  chancery  to 
foreclose  a  mortgage,  or  trust  deed  in  the  nature  of  a  mort- 
gage. It  is  true  complainants  asked  to  have  the  trustees 
removed,  and  some  suitable  person  appointed  in  their  place, 
but  that  was  not  done  with  a  view  to  have  such  new  trustee 
execute  the  power  in  the  trust  deeds,  or  either  of  them.  The 
same  thing  was  done  in  Swift  v.  Smith,  102  U.  S.  442,  and 
yet  it  was  held  the  sale  was  under  the  decree  of  the  court,  and 
not  under  a  power,  and  hence  a  redemption  was  allowable. 
The  fact  complainants  asked,  by  their  bills,  to  have  a  re- 
ceiver appointed,  is  well  nigh  conclusive  evidence  it  was  not 
intended  the  trustees,  as  such,  should  have  any  further  con- 
trol over  the  trust  property,  or  the  proceeds  arising  from  the 
sale  thereof.  It  is  obvious  it  was  the  purpose  of  the  pro- 
ceeding the  property  should  be  sold  under  the  "direction  and 
according  to  the  practice  of  the  court,"  by  an  officer  of  the 
court,  or  by  a  person  appointed  by  the  court  to  perform  that 
special  duty,  and  who  should  be  under  its  control,  and  to 
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which  he  should  report  his  acts  and  doings  in  the  premises. 
The  decree  rendered  in  the  consolidated  cause  is  nearly  or 
quite  as  broad  as  the  prayer  of  the  respective  bills.  It  will 
be  observed  the  court  ascertained  the  number  of  preferred 
shares  outstanding,  the  jDar  value  of  the  same,  and  the  per- 
sons holding  or  owning  the  same  and  who  were  entitled  to 
share  in  the  fund  to  retire  them,  and  also  found  other  facts 
material  to  the  principal  relief  sought.  The  court  then  de- 
creed that  the  declination  of  Wright,  who  was  named  as  one 
of  the  trustees  in  the  first  trust  deed,  be  accepted ;  that 
Pearce  and  Tibbetts  be  relieved  and  excused  from  further 
acting  as  trustees  under  the  trust  deeds,  and  their  rights, 
duties  and  powers  be  devolved  upon  and  vested  in  Charles  A. 
Gregory,  as  active  trustee,  so-called,  and  that  "said  trusts 
be  forthwith  closed  and  determined."  It  was  then  further 
decreed,  that  Gregory,  within  ten  days  from  the  entry  of  the 
decree,  proceed  to  sell  or  dispose  of  all  the  property  mentioned 
in  the  trust  deeds,  (the  real  estate  described  in  the  first  trust 
deed  being  also  embraced  in  the  second  deed,)  for  cash  in 
hand,  prescribing  with  minuteness  what  notice  should  be 
given,  and  finally  directs  what  disposition  shall  be  made  of 
the  proceeds  of  such  sales.  Nothing  is  left  to  the  discretion 
of  the  party  making  the  sale.  He  was  imperatively  com- 
manded to  make  distribution  of  the  proceeds  of  the  sales  in 
accordance  with  the  decree,  and  when  that  was  done  it  should 
be  deemed  a  full  and  complete  execution  of  the  trusts  declared 
in  each  trust  deed.  The  duties  devolved  upon  Gregory  were 
precisely  the  same  as  the  master  in  chancery  would  perform 
had  he  been  directed  by  the  court  to  make  the  sale.  He  was 
under  the  control  of  the  court,  as  the  master  would  be.  It 
is  a  matter  of  no  consequence  what  Gregory  was  called  in  the 
decree, — whether  "trustee,"  or  "active  trustee,"  or  "special 
master."  It  is  plain  he  was  a  person  appointed  by  the  court, 
under  its  general  chancery  powers,  to  execute  its  decree  in- 
stead of  its  master,  and  by  what  name  he  was  called  did  not 
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and  could  not  change  the  capacity  in  which  he  acted.  It 
would  be  singular,  indeed,  if  the  court,  in  a  case  to  foreclose 
a  trust  deed  in  the  nature  of  a  mortgage,  and  made  prior  to 
the  recent  statute  on  that  subject,  could,  by  appointing  one 
of  the  trustees  named  therein  to  execute  its  decree,  in  that 
way  cut  off  the  statutory  right  the  defendant,  or  any  decree 
or  judgment  creditor,  would  have  to  redeem  from  the  sale. 
Such  is  not  the  law. 

There  is  another  consideration  entitled  to  great  weight  in 
reaching  a  conclusion  on  this  question.  It  will  be  recollected 
the  court  directed  that  no  sale  be  made  under  the  first  trust 
deed.  The  reason  assigned  for  that  is,  the  real  estate  de- 
scribed in  the  first  trust  deed  is  also  embraced  in  the  second 
deed,  and  therefore  the  rights  of  complainants  in  the  consol- 
idated cause  could  be  fully  protected  by  a  sale  of  the  property 
mentioned  in  the  second  deed.  It  is  not  perceived  how  that 
could  be  true,  unless  there  was  a  foreclosure  of  the  second 
trust  deed,  under  the  general  chancery  powers  of  the  court. 
It  seems  obvious  that  was  done,  as  the  party  making  the  sale 
was  directed,  out  of  the  proceeds  of  the  sales,  to  pay,  first, 
the  cestuis  que  trust  under  the  first  trust  deed,  and  the  sequel 
shows  he  did  so  apply  the  proceeds  of  the  sales  made  by  him. 
Whence  did  Gregory  derive  that  power  ?  It  must  have  been 
from  the  decree  of  the  court,  for  certainly  the  trustees  under 
the  second  deed  of  trust  possessed  no  such  powers.  There 
are  many  other  features  of  the  case  that  show  the  sale  must 
have  been  under  the  decree,  and  not  under  the  power  con- 
tained in  either  deed.  But  enough  has  been  suggested  to 
support  the  conclusion  reached,  that  the  sale  was  under  a 
decree  of  the  Superior  Court,  in  the  nature  of  a  foreclosure, 
for  the  payment  of  money,  and  hence  the  statutory  right  of 
redemption  existed  in  favor  of  defendant,  Fitch,  of  which  he 
might  avail.  So  far  as  the  cases  are  analogous,  the  reason- 
ing in  Swift  V.  Smith,  supra,  is  in  harmony  with  the  views 
here  expressed. 
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The  facts  in  Rice  v.  Brown,  77  111.  549,  are  entirely  differ- 
ent from  the  facts  in  the  case  being  considered,  and  it  is 
therefore  no  authority  against  the  conclusion  reached  in  this 
case.  In  that  case  the  mortgagee  or  grantee  in  the  trust 
deeds  in  whom  was  the  power  of  sale,  having  died,  his  ad- 
ministrator filed  a  bill  in  the  circuit  court  to  have  another 
trustee  substituted  to  execute  the  trusts  of  the  several  trust 
deeds,  and  the  court  made  a  decree  finding  the  amount  of  the 
indebtedness,  and  appointed  a  trustee  to  execute  the  power 
contained  in  the  deeds  of  trust.  In  accordance  with  the 
appointment  the  new  trustee  sold  the  premises,  and  the  same 
were  bought  in  by  the  administrator,  for  the  heirs  of  the 
deceased  cestui  que  trust.  That  was  held,  and  rightfully  so, 
to  have  been  a  sale  under  the  power,  and  not  under  the  decree 
of  the  court.  So  far  as  it  appears  from  the  report  of  the 
case,  the  court  was  not  asked  to  find  the  amount  of  the  in- 
debtedness due  at  that  time,  and  there  was  no  necessity  for 
so  doing.  All  it  was  asked  to  do  was  to  substitute  a  new 
trustee  to  execute  the  power  contained  in  the  trust  deeds, 
and  that  it  did  do.  Thereafter  the  court  retained  no  control 
whatever  over  the  trustee  or  the  trust  fund.  Here,  the  party 
appointed  to  make  the  sale  was  directed  to  make  distribution 
of  the  proceeds  of  the  sales  in  accordance  with  the  decree, 
and  was  required  to  report  his  acts  and  doings  to  the  court 
appointing  him,  and,  as  has  been  seen,  he  was  invested  by 
the  decree  with  new  and  additional  powers,  which  he  did  not 
have  under  the  trust  deeds.     The  cases  are  wholly  unlike. 

The  decree  of  the  Superior  Court  will  be  reversed,  and  the 

cause  remanded  for  further  proceedings  conforming  to  this 

opinion. 

Decree  reversed. 


32—110  III. 
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Illinois  Central  Eailroad  Company 

V. 

Michael  Frelka. 

Filed  at  Qttawa  May  19,  1884. 

1.  Negligence — depot  grounds  used  in  common  by  servants  of  two 
railroad  companies  —  reciprocal  duties  of  the  companies  towards  each 
other's  servants.  Where  two  railroad  companies  have,  by  agreement,  a  joint 
occupancy  of  depot  grounds,  in  which  their  respective  tracks  are  so  situated 
and  used  that  the  servants  of  the  two  companies  must  necessarily,  in  the 
proper  discharge  of  their  duties,  pass  over  each  other's  tracks,  each  company 
will  owe  the  same  duty  to  the  servants  of  the  other  company,  in  the  matter  of 
observing  proper  care  for  their  safety  when  crossing  its  tracks  in  the  regular 
discharge  of  their  duties,  that  it  does  to  its  own  servants  when  crossing  the 
same  tracks. 

2.  Same — contributory  negligence — non-observance  of  warning  to  keep 
off  the  tracks.  Where  the  servants  of  two  railroad  companies  occupying  the 
same  depot  grounds  with  their  respective  tracks,  are  required,  in  the  perform- 
ance of  their  duties,  to  pass  over  the  tracks  of  both  companies,  a  sign  erected 
upon  the  grounds  warning  all  persons  to  keep  off  the  tracks,  and  informing 
them  if  they  went  upon  them  it  would  be  at  their  peril,  would  not  be  regarded 
as  applying  to  the  servants  of  either  company. 

3.  Appeal — the  question  of  excessive  damages.  On  an  appeal  from  a 
judgment  of  the  Appellate  Court  affirming  the  judgment  of  the  trial  court  in 
favor  of  the  plaintiff  in  an  action  to  recover  damages  for  a  personal  injury 
occasioned  by  the  alleged  negligence  of  the  defendant,  it  was  assigned  for 
error  that  the  damages  were  excessive;  but  it  was  held,  that  was  a  question 
for  the  Appellate  Court, — not  this. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

The  two  instructions,  numbered  one  and  nine,  asked  in  be- 
half of  the  defendant  below,  and  refused  by  the  trial  court, 
are  as  follows : 

"1.  The  court  instructs  the  jury,  that  upon  all  the  evi- 
dence in  this  case,  and  under  the  law  that  fixes  the  rights 
and  prescribes  the  duties  of  the  parties  thereto,  the  plaintiff 


ISSJ-.]  Illinois  Central  E.  K.  Co.  v.  Frelka.  499 

Opinion  of  the  Court. 

has  no  right  to  recover,  and  it  is  the  duty  of  the  jury  to  find 
the  defendant  not  guilty." 

"9.  If  the  jury  believe,  from  the  evidence,  that  there  were 
notices,  in-the  English  language,  on  the  grounds  or  yards  of 
the  defendant,  at  its  depot  in  Chicago,  at  the  time  and  before 
the  accident  complained  of,  warning  or  notifying  persons  not 
to  go  upon  its  tracks  or  grounds  in  said  yards,  or  in  words  to 
that  effect,  then  the  court  instructs  the  jury  that  the  plain- 
tiff was  bound  to  observe  said  notices,  and  that  this  is  the 
law,  even  if  the  plaintiff  could  not  read  the  language  in  which 
said  notices  were  written  or  painted. " 

Mr.  William  Barge,  for  the  appellant. 
Messrs.  Brandt  &  Hoffmann,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  present  appeal  brings  before  us  for  review  a  judgment 
of  the  Appellate  Court  for  the  First  District,  affirming  a 
judgment  of  the  circuit  court  of  Cook  county,  for  $5000,  lately 
recovered  in  that  court  in  an  action  on  the  case,  brought  by 
Michael  Frelka,  the  appellee,  against  the  Illinois  Central 
Kailroad  Company,  the  appellant,  on  account  of  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
company  in  operating  a  switch  engine. 

The  evidence  in  the  case  tends  to  prove  that  appellee,  on 
the  morning  of  the  ISth  of  January,  1879,  at  the  hour  of  six 
o'clock,  or  perhaps  a  little  before,  entered,  by  way  of  Kan- 
dolph  street,  the  depot  grounds  of  the  appellant  and  the 
Michigan  Central  Kailroad  Company,  lying  immediately  south 
of  the  passenger  depot  of  the  two  companies,  situated  on  the 
west  side  of  lake  Michigan,  in  the  city  of  Chicago,  and  that 
while  attempting  to  cross  the  tracks  of  the  defendant,  to 
reach  a  caboose  standing  on  the  tracks  of  the  Michigan  Cen- 
tral company,  he  was  struck,  knocked  down  and  dragged  for 
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a  considerable  distance  by  a  switch  engine  of  the  appellant, 
breaking  and  crushing  the  ankle  and  thigh  bones  of  his  right 
leg,  and  otherwise  seriously  injuring  him,  whereby  he  was 
permanently  disabled,  so  that  he  is  now  unable  to  get  about, 
except  on  crutches.  The  depot  grounds  where  the  accident 
happened,  were,  at  the  time  it  occurred,  and  for  many  years 
before  that  time  had  been,  in  the  joint  occupancy,  use  and 
control  of  the  appellant  and  the  Michigan  Central  company, 
though  each  company  had  and  operated  its  own  tracks ;  but 
in  doing  so,  the  grounds  in  question,  for  the  purpose  of  pass- 
ing and  repassing  in  the  discharge  of  their  duties,  were  open 
alike  to  the  servants  and  employes  of  both  companies.  The 
greater  portion  of  these  grounds  lie  between  Eandolph  street, 
on  the  north,  and  Monroe  street,  on  the  south,  if  extended 
eastwardly,  the  two  streets  being  about  1250  feet  apart.  The 
employes  of  the  two  companies  living  in  the  city,  generally 
went  by  way  of  one  or  the  other  of  these  streets  to  the  depot 
grounds,  and  consequently  entered  them,  in  either  case,  from 
the  west  side,  as  the  city  lies  altogether  west  of  them.  The 
track  upon  which  the  accident  happened,  as  well  as  several 
others  belonging  to  appellant,  lies  west  of  most  of  the  tracks 
of  the  Michigan  Central,  including  the  one  on  which  the 
caboose  was  standing,  and  which  appellee  was  trying  to  reach 
when  struck  by  the  engine, — consequently,  the  employes  of 
the  Michigan  Central  company,  coming  from  the  city,  in  order 
to  reach  the  tracks  of  the  latter  necessarily  had  to  cross  the 
appellant's  tracks.  The  evidence  also  tends  to  show  that 
the  Michigan  Central  company,  at  the  time  of  the  accident, 
and  for  many  years  previous  thereto,  had  in  its  employ  a 
considerable  force  of  men  who  worked  at  the  stock  yards, 
south  of  the  depot  grounds,  but  who  lived  in  the  city,  and 
that  it  was  the  custom  for  them,  every  morning,  a  little  be- 
fore six  o'clock,  to  assemble  at  the  depot  grounds  in  question, 
where  they  uniformly  found  a  caboose,  with  an  engine  at- 
tached, standing  on  some  of  the  Michigan  Central  tracks,  in 
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readiness  to  convey  them  to  their  work  at  the  stock  yards. 
At  the  time  of  the  injury  complained  of,  appellee  was,  and 
for  some  two  months  before  that  time  had  been,  in  the  em- 
ploy of  the  Michigan  Central  company,  and  was  one  of  the 
daily  force  living  in  the  city  that  worked  at  the  stock  yards, 
and  at  the  time  in  question  was  making  his  way  across  the 
appellant's  tracks  to  the  caboose  on  the  Michigan  Central 
tracks,  as  heretofore  stated,  for  the  purpose  of  being  conveyed 
to  his  work  at  the  stock  yards.  By  a  regulation  of  the  ap- 
pellant, of  many  years'  standing,  its  employes  were  required, 
when  moving  an  engine  after  night,  over  these  grounds,  to 
keep  the  bell  ringing  and  the  head-light  burning,  and  this 
regulation,  as  a  general  rule,  had  theretofore  been  strictly 
observed  by  the  employes  of  the  company,  though  in  the 
present  instance  it  was  wholly  disregarded,  and  we  are  of 
opinion,  under  the  evidence,  the  jury  were  warranted  in  con- 
cluding, as  they  probably  did,  the  accident  was  occasioned  by 
its  non-observance.  The  evidence  also  tends  to  show  appel- 
lee, in  crossing  appellant's  tracks  between  five  and  six  o'clock 
in  the  morning,  as  he  did,  had  no  reason,  from  the  usual 
course  of  business  of  the  company,  to  expect  any  of  its  trains 
or  engines  would  be  moving  at  that  time,  as  it  appears  to 
have  been  a  matter  of  rare  occurrence  for  them  to  be  in 
motion  at  that  hour.  Nevertheless,  appellee  does  not  appear 
to  have  been  any  the  less  careful  on  this  ground,  for  he  tes- 
tifies that  just  before  receiving  the  injury  he  cast  his  eyes  up 
and  down  the  tracks  as  far  as  he  could,  but  was  unable  to 
see  or  hear  anything  to  warn  him  of  the  approach  of  the 
engine,  which  immediately  thereafter  struck  him  down. 

The  foregoing  is  a  general  outline  of  the  facts  as  claimed 
by  appellee  to  be  established  by  the  evidence.  Whether  this 
claim  is  well  founded,  is  not  for  us  to  say.  That  was  a  ques- 
tion for  the  lower  courts,  which  has  been  decided  adversely 
to  the  appellant,  and  we  are  not  permitted  to  review  ii.  Not- 
withstanding, much  of  the  argument  of  counsel  in  this  case 
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is  devoted  to  a  discussion  of  the  weight  of  evidence  upon 
questions  of  controverted  facts,  with  which  we  have  not  the 
slightest  concern,  and  we  must  therefore  decline  to  follow 
them  in  that  discussion.  As  an  illustration  of  this,  counsel 
for  appellant,  at  the  very  threshold  of  his  argument,  premises 
that  appellee,  at  the  time  of  the  injury,  "was  not  in  the  ser- 
vice of  the  defendant,  and  never  had  been ;  that  he  was  not 
intending  to  enter  any  car  or  caboose  of  the  defendant ;  that 
he  was  on  no  business  of  appellant,  and  that  it  held  out  no 
inducement  for  him  to  go  across  its  tracks ;  that  he  was  not 
upon  the  depot  grounds  by  any  license,  express  or  implied, 
from  appellant."  Most  of  these  statements  may  be  ad- 
mitted to  be  true,  and  really  are  true.  But  counsel,  in  an 
argument  addressed  to  this  court,  is  certamly  not  warranted 
in  making  the  last  statement.  Whether  the  appellee  was 
upon  the  depot  grounds,  at  the  time  of  the  accident,  by  the 
license  or  consent  of  the  appellant,  was  a  mixed  question  of 
law  and  fact,  which  the  jury,  under  the  circumstances,  were 
bound  to  pass  upon,  and  must  necessarily  have  found  in 
appellee's  favor,  and  so  we  must  assume  in  our  disposition 
of  the  case.  When  these  two  companies  agreed,  as  the  cir- 
cumstances clearly  show  they  did,  to  a  joint  occupancy  of 
the  depot  and  depot  grounds,  and  located  their  tracks  as  we 
now  find  them,  they  were  bound  to  know  their  business  could 
not  be  successfully  carried  on  without  their  respective  ser- 
vants, in  the  discharge  of  their  duties,  having  to  pass  over 
each  other's  tracks,  and  hence  it  is  but  reasonable  to  conclude 
they  impliedly  consented  this  might  be  done,  and  the  fact 
that  this  was  done  for  so  many  years,  without  objection, 
affords  the  strongest  evidence  this  was  the  understanding  of 
the  parties.  But  as  before  stated,  these  were  matters  of  fact, 
for  the  circuit  and  Appellate  courts,  and  not  for  us. 

This  vital  question  having  been  settled  in  appellee's  favor, 
there  is  really  nothing  left  of  appellant's  case,  and  we  fail, 
therefore,  to  perceive  the  pertinency  of  the  long  list  of  author- 
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ities  cited  and  commented  upon  in  appellant's  brief,  to  the 
effect  that  a  mere  trespasser  or  wrong-doer  can  not  maintain 
an  action  for  negligence  against  one  who,  at  the  time  of  the 
injury  complained  of,  owed  the  plaintiff  no  legal  duty.  We 
do  not  at  all  question  the  law  of  the  cases  cited  on  that 
point,  but  it  clearly  has  no  application  to  the  case  before  us. 
Under  the  facts,  as  the  jury  must  have  found,  the  appellant 
owed  the  same  duty  to  the  servants  of  the  Michigan  Central 
company,  when  crossing  the  former's  tracks  in  the  regular 
discharge  of  their  duties,  that  it  did  to  its  own  servants  when 
crossing  the  same  tracks. 

It  follows,  from  what  we  have  already  said,  the  court 
properly  refused  to  give  appellant's  first  instruction,  which 
directed  the  jury  to  "find  for  the  defendant. 

It  appears,  from  the  evidence,  on  the  extreme  west  side  of 
the  depot  grounds  two  signs  were  erected,  warning  all  per- 
sons to  keep  off  the  tracks,  and  informing  them  if  they  went 
upon  them  it  was  at  their  peril.  It  does  not  distinctly  ap- 
pear who  put  up  these  signs,  but  we  do  not  regard  this  as 
material,  as  they  could  not  have  been  intended  to  apply  to 
the  servants  of  either  of  these  companies  whose  duties  re- 
quired them  to  pass  over  the  tracks.  Such  being  the  case, 
it  follows  the  court  properly  refused  to  give  the  appellant's 
ninth  instruction,  which,  in  effect,  told  the  jury  appellee  was 
bound  by  such  warning,  and  had  no  right  to  go  upon  the 
tracks  in  question. 

Other  objections  are  taken  to  the  rulings  of  the  court  on 
the  instructions,  but  we  find  no  merit  in  them.  Taking  the 
instructions  as  a  whole,  we  think  they  fairly  laid  down  the  law 
applicable  to  the  case.  If  there  be  any  ground  for  complaint 
on  that  score  it  lies  with  the  appellee,  and  not  the  appellant. 

Finally,  it  is  objected  the  damages  are  excessive.  That 
was  a  question  for  the  Appellate  Court, — not  this. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Charles  D.  Colson 

V, 

John  B.  Leitch. 

Filed  at  Ottawa  May  19,  1884— Rehearing  denied  September  Term,  1884. 

1.  Injunction — to  restrain  the  collection  of  a  judgment  at  law  for  want 
of  service  on  the  defendant.  A  court  of  equity  will  not  enjoin  a  judgment 
at  law  merely  on  the  ground  that  the  process  in  the  suit  in  which  the  judg- 
ment was  rendered  was  not  served  on  the  defendant.  To  justify  the  inter- 
position of  a  court  of  equity  in  such  a  case,  it  must  be  further  shown  that  if 
the  relief  sought  be  granted,  a  different  result  will  be  obtained  from  that 
already  adjudged  by  the  void  judgment.  This  is  the  rule  under  the  common 
law  authorities. 

2.  Same — as  to  the  limit  of  such  an  injunction-,  under  the  statute.  But 
under  the  statute,  "only  so  much  of  any  judgment  at  law  shall  be  enjoined 
as  the  complainant  shall  show  himself  equitably  not  bound  to  pay, "  so  that 
if  he  be  unable  to  allege  and  prove  that  he  has  a  defence  against  the  claim 
upon  which  the  judgment  was  founded,  in  whole  or  in  part,  then  the  statute 
would  forbid  an  injunction. 

3.  Estoppel — to  claim  under  a  judgment  which  the  plaintiff  assumed 
to  vacate.  A  judgment  at  law  was  obtained,  as  the  defendant  claimed,  with- 
out anj"  service  of  process  upon  him.  The  plaintiff  in  the  judgment  then 
sought  to  make  the  defendant  a  party  by  scire  facias,  and  in  that  proceeding 
the  plaintiff  filed  a  paper,  signed  by  himself,  purporting  to  vacate  the  judg- 
ment. The  proceeding  by  scire  facias  was  dismissed.  Afterwards  the  plain- 
tiff sought  to  collect  his  judgment  by  creditor's  bill,  when  the  defendant 
claimed  that  by  reason  of  the  paper  purporting  to  vacate  the  judgment  the 
plaintiff  was  precluded  from  further  claiming  under  it.  But  there  was  no 
consideration  for  that  paper,  it  was  adjudged  of  no  effect  for  the  purpose 
intended,  and  induced  no  change  in  the  conduct  of  the  defendant, — so  there 
was  no  estoppel. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Charles  D.  Colson  obtained  a  judgment,  before  one  of  the 
justices  of  the  peace  of  Cook  county,  against  John  B.  Leitch 
and  Bernard  Kelly.  The  summons  issued  by  the  justice  of 
the  peace  was  returned  by  the  constable  indorsed  as  having 
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been  properly  served,  thus  professedly  giving  the  justice  of  the 
peace  jurisdiction  of  the  persons  of  the  defendants.  Execu- 
tion was  issued  on  this  judgment,  and  placed  in  the  hands 
of  a  constable  to  execute,  and  the  defendant  Leitch  then 
claimed  that  he  had  never  been  served  with  process  in  the 
case.  Colson  then  brought  suit  on  that  judgment  against 
the  defendants,  Leitch  and  Kelly,  before  another  justice  of 
the  peace,  but  that  justice  permitted  Leitch  to  go  behind  the 
return  of  the  constable,  and  prove  that  he  had  not,  in  fact, 
been  served  with  process,  and  thereupon  gave  judgment 
against  the  plaintiff.  Colson  then  caused  a  scire  facias  to 
be  issued  on  the  judgment  against  Leitch,  to  make  him  a 
party  to  the  judgment  first,  as  aforesaid,  obtained ;  but  the 
justice  refused  to  make  him  a  party,  and  rendered  a  judg- 
ment dismissing  the  scire  facias.  Colson  appealed  from  that 
judgment  to  the  Superior  Court  of  Cook  county,  and  that 
court,  on  hearing,  rendered  judgment  making  Leitch  a  party 
to  the  original  judgment  before  the  justice  of  the  peace,  but 
this  judgment,  on  appeal  by  Leitch  to  the  Appellate  Court 
for  the  First  District,  was  reversed,  that  court  holding  that 
parol  evidence  was  not  admissible  to  contradict  the  return  of 
the  constable.  Colson  afterwards  filed  a  transcript  of  the 
judgment  obtained  before  the  justice  of  the  peace,  in  the 
office  of  the  clerk  of  the  circuit  court,  for  the  purpose  of 
obtaining  a  lien,  pursuant  to  the  statute,  upon  the  real  estate 
of  Leitch.  Execution  was  thereupon  issued  by  the  clerk  of 
the  circuit  court,  which  was  subsequently  returned  by  the 
sheriff,  "no  property  found  on  which  to  levy."  Colson  then 
filed  his  creditor's  bill  in  the  Superior  Court  of  Cook  county, 
against  Leitch,  to  enforce  payment  of  the  judgment.  Leitch 
having  answered  the  creditor's  bill,  filed  a  cross-bill,  praying 
that  Colson  be  enjoined  from  proceeding  on  his  creditor's 
bill,  because  he  was  not,  in  fact,  a  party  to  the  judgment. 
The  Superior  Court,  on  hearing,  dismissed  Colson's  bill,  and 
rendered  a  decree  in  conformity  with  the  prayer  of  the  cross- 
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bill,  and  that  decree  was  affirmed  on  appeal  to  the  Appellate 
Court  for  the  First  District.  The  present  appeal  brings  that 
decree  before  this  court  for  review. 

Mr.  D.  S.  Gooding,  and  Mr.  Chas.  W.  Cooper,  for  the  ap- 
pellant : 

A  court  of  equity  has  no  jurisdiction  to  enjoin  a  judgment 
at  law  merely  because  the  process  in  that  court  has  not  been 
served  on  the  defendant.  It  is  necessary,  further,  to  show 
that  the  party,  by  the  irregularity,  has  been  precluded  from 
urging  a  valid  defence.  (Secor  v.  Woodward,  8  Ala.  500 ; 
Crofts  V.  Dexter,  id.  767.)  It  is  not  enough  that  the  judg- 
ment was  irregular, — it  must  be  unjust.  (Blackburn  v.  Ball, 
71  111.  434;  Hunt  v.  Coachman,  6  Eich.  286;  Rising  v.  Brain- 
ard,  36  111.  79.)  Besides,  the  statute  is  conclusive  on  the 
subject.  Only  so  much  of  any  judgment  at  law  shall  be 
enjoined  as  the  complainant  shall  show  himself  equitably 
not  bound  to  pay,  etc.     Kev.  Stat.  chap.  69,  sec.  7. 

Mr.  Perry  A.  Hull,  for  the  appellee : 

A  court  of  equity  has  full  power  and  jurisdiction  to  inter- 
pose and  give  the  appropriate  relief  in  a  case  where  a  judg- 
ment has  been  obtained  against  a  defendant  without  service 
and  without  notice,  and  in  such  case  it  is  not  necessary  to 
show  that  a  valid  defence  could  have  been  made  in  the  action 
at  law,  or  to  allege  in  the  bill  that  such  defence  existed. 
OwenSi-iV.  Ranstead,  22  111.  161;  Bell  y.  Williams,  1  Head, 
(Tenn.)  229;  Ridgeway  v.  Bank  of  Tennessee,  11  Humph. 
523 ;  Ryan  d  Co.  v.  Boyd,  33  Ark.  778 ;  High  on  Injunc- 
tions, sec.  126. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Leitch's  defence  to  the  scire  facias  was  of  a  technical  char- 
acter, namely,  that  he  could  not  be  made  a  party  to  the  judg- 
ment, because  the  record  already  showed  that  he  was  a  party. 
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He  did  not  then  seek  to  interpose  any  substantial  defence  to 
the  cause  of  action,  nor  claim  that  he  had  been  denied  the 
opportunity  to  interpose  such  defence.  He  now  seeks  to 
enjoin  the  collection  of  a  judgment  which  he  insisted,  then, 
was  conclusive  against  him  at  law,  and  therefore  insuscepti- 
ble of  correction.  He  does  not  deny  that  he  owes  the  amount 
of  this  judgment,  nor  claim  that  he  had  or  has  any  valid 
defence  against  it,  of  which  he  has  been  deprived  by  reason 
of  not  having  been  served  with  process.  His  case  admits  a 
valid  and  conclusive  judgment  at  law  upon  a  debt,  to  which 
he  has  no  defence,  either  legal  or  equitable,  and  he  claims 
the  judgment  is  invalid  in  equity  only  because,  in  point  of 
fact,  the  record  is  false  in  reciting  that  he  was  served  with 
process.  No  offer  is  made  by  .the  bill  to  pay  any  amount 
that  may  be  found  due  on  the  indebtedness. 

In  our  opinion  our  statute  is  conclusive  against  the  right 
to  have  collection  of  this  judgment  enjoined.  It  provides : 
"Only  so  much  of  any  judgment  at  law  shall  be  enjoined 
as  the  complainant  shall  show  himself  equitably  not  bound 
to  pay,  and  so  much  as  shall  be  sufficient  to  cover  costs." 
(Eev.  Stat.  1874,  p.  579,  sec.  7.)  The  mere  judgment  for 
costs,  of  course,  the  complainant  is  not  equitably  bound  to 
pay,  because,  in  equity,  he  did  not  incur  any  costs ;  but  the 
amount  of  indebtedness  included  in  the  judgment  he  honestly 
owed,  and  against  it  he  had  no  defence,  either  legal  or  equita- 
ble, and  so  it  is  impossible  to  say  he  was  equitably  not  bound 
to  pay  any  part  of  the  judgment  except  that  for  costs.  Equi- 
tably he  is  bound  to  pay  the  whole  of  the  judgment  for  the 
debt.  The  right  of  injunction,  it  will  be  borne  in  mind,  is 
not  against  the  whole  judgment  because  of  any  error  in  its 
rendition,  but  only  as  against  "so  much  of  it"  as  (i.  e.,  that 
part  of  the  amount  of  which)  he  shall  show  himself  equitably 
not  bound  to  pay.  In  short,  the  right  to  enjoin  is  because 
that  which  is  claimed  to  be  owed  is,  in  equity,  not  owed,  and 
not  because  of  the  form  it  has  been  made  to  assume.     In 
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Tennessee  it  has  been  held  a  judgment  rendered  without 
proper  service  will  be  enjoined,  without  regard  to  whether 
there  was  any  defence  to  the  indebtedness  for  which  it  was 
rendered.  {Bell  v.  Williams,  1  Head,  229  ;  Ridgeway  v.  Bank 
of  Tennessee,  11  Humph.  523.)  But  in  our  opinion  the 
weight  of  reason  and  of  common  law  authority  is,  that  a 
court  of  equity  will  not  enjoin  a  judgment  at  law  where  there 
has  been  no  service,  unless  it  is  alleged  and  proved  that  if 
the  relief  be  granted  a  different  result  will  be  obtained  than 
that  already  adjudged  by  the  void  judgment. 

Freeman,  in  his  work  on  Judgments,  (sec.  498,)  thus  states 
the  result  of  the  authorities :  "It  has  been  held  that  a  judg- 
ment rendered  without  service  of  process,  and  without  the 
knowledge  of  the  defendant,  may  be  relieved  against  without 
any  showing  on  the  question  of  merits,  for  the  reason  that 
in  such  a  case  the  injury  consists  in  the  rendition  of  a  judg- 
ment against  a  party  without  notice  and  opportunity  of  de- 
fence, and  that  it  is  unjust  and  unconscientious  to  attempt 
to  enforce  a  judgment  so  obtained," — and  for  this  he  refers, 
in  a  note,  to  the  Tennessee  cases.  "But,"  he  adds,  "the 
better  established  rule  undoubtedly  is,  that  notwithstanding 
an  alleged  want  of  service  of  process,  a  court  of  equity  will  not 
interfere  to  set  aside  a  judgment  until  it  appears  that  the 
result  will  be  other  or  different  from  that  already  reached, " 
and  to  sustain  this  he  cites,  in  a  note,  Taggart  v.  Wood,  20 
Iowa,  236,  Gregory  v.  Ford,  14  Cal.  138,  Foivler  v.  Lee,  10 
Gill  &  Johns.  363,  Piggott  v.  Adkins,  3  G.  Greene,  (Iowa,) 
427,  and  Craivford  v.  White,  17  Iowa,  560.  An  examination 
of  these  cases  will  show  they  sustain  the  author's  position. 

In  Secor  v.  Wood,  8  Ala.  500,  the  court  said :  "A  court  of 
equity  has  no  jurisdiction  to  enjoin  a  judgment  at  law  merely 
because  the  process  in  that  court  has  not  been  served  on  the 
defendant.  It  is  necessary,  further,  to  show  that  the  party, 
by  the  irregularity,  has  been  precluded  from  urging  a  valid 
defence. "     And  to  the  same  effect  was  the  ruling  in  Crofts  v. 
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Dexter,  8  Ala.  767.  In  Gregory  v.  Ford,  supra,  the  Supreme 
Court  of  California,  speaking  through  Mr.  Justice  Baldwin, 
said:  "Can  a  defendant,  having  no  defence  to  an  action, 
enjoin  a  judgment  by  default,  obtained  on  a  return  by  the 
sheriff  of  service  of  process,  upon  the  ground  that  the  return 
is  false, — that  in  fact  he  had  no  notice  of  the  proceeding? 
It  is  difficult  to  see  upon  what  principle  chancery  would 
interfere  in  any  such  case  in  favor  of  such  a  defendant.  In 
analogy  to  its  usual  course  of  procedure  it  would  seem  that 
the  plaintiff  having  acquired,  without  any  fraud  on  his  part, 
a  legal  advantage,  would  be  permitted  to  retain  it  as  a  means 
of  securing  a  just  debt,  and  that  a  court  of  equity  would  not 
take  it  away  in  favor  of  a  party  who  comes  into  equity 
acknowledging  that  he  owes  the- money,  and  claims  only  the 
barren  right  of  being  permitted  to  defend  against  a  claim  to 
which  he  had  no  defence.  It  would  certainly  seem  that  it 
would  be  quite  as  equitable  to  turn  the  defendant  in  execu- 
tion over  to  his  remedy  against  the  sheriff  for  a  false  return, 
under  such  circumstances,  as  to  relieve  him  from  the  judg- 
ment and  turn  the  plaintiff  for  redress  to  the  sheriff. "  See, 
also,  on  like  principle,  Gardner  v,  Jenkins,  14  Md.  58,  and 
Harris  v.  Gwin,  10  Sm.  &  Mar.  56*3. 

This  question  did  not  arise  in  Owens  v.  Ranstead,  22  111.  161, 
cited  by  counsel  for  appellee.  In  that  case  it  was  alleged  and 
proved,  and  the  opinion  proceeds  on  the  hypothesis,  that  the 
defendant,  by  not  being  served  with  process,  was  cut  off  and 
deprived  from  making  a  substantial  defence.  Had  an  offer 
been  here  made  by  the  bill  to  pay  whatever  amount  might  be 
found  to  be  due  on  the  debt,  a  different  case  would  have  been 
presented ;  but  since  no  such  offer  was  made,  it  is  unneces- 
sary to  express  any  opinion  in  that  regard. 

During  the  progress  of  the  proceedings  to  make  Leitch  a 
party  to  the  judgment  by  scire  facias,  Colson  filed  a  paper, 
signed  by  himself,  purporting  to  vacate  the  judgment,  and  it 
is  seemingly  contended  by  counsel  that  this  must  preclude 
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him  here.     It  could  amount  to  nothing,  since  it  was  not  an 

order  of  any  court,  unless  as  an  equitable  estoppel ;   but  it 

was  made  wholly  without  consideration,  was  adjudged  of  no 

effect  for  the  purpose  intended,  and  induced  no  change  of 

conduct  or  action  of  any  kind  by  Leitch,  and  it  could  not, 

therefore,  amount  to  an  estoppel. 

For  the  reasons  given,  the  decree  below  is  reversed,  and 

the  cause  remanded  for  further  proceedings  consistent  with 

this  opinion. 

Decree  reversed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Per  Curiam  :  A  petition  for  rehearing  has  been  addressed 
to  us,  praying  that  the  language  of  the  foregoing  opinion  be 
so  modified  as  not  to  preclude,  by  implication,  the  right  of 
appellee  to  amend  his  answer  and  cross-bill  so  as,  upon  the 
further  hearing  of  the  case,  to  enable  him  to  contest  the  fact 
of  his  indebtedness  to  appellant.  Nothing  in  the  foregoing 
opinion  was  intended  to  imply,  nor  in  our  opinion  does  imply, 
that  appellee  would  not,  upon  the  further  hearing  of  the  case, 
have  the  right  to  amend  his  cross-bill  and  answer  in  this 
respect,  nor  that  he  would  have  such  right.  The  language 
used  has  reference  simply  to  the  case  as  presented  by  the 
record  now  before  us,  and  has  no  reference  whatever  to  some 
other  or  different  case  that  might  be  presented  by  another 
and  different  record.  No  question  of  the  right  to  amend,  or 
the  effect  of  any  particular  amendment,  could  have  been  con- 
sidered or  passed  upon  by  us,  because  no  such  question  is 
presented  by  this  record. 


1 
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Board  of  Supervisors  of  Will  County 

V. 

The  People  ex  rel.  Commissioners  of  Highways. 

Filed  at  Ottawa  May  19,  1884. 

1.  Mandamus — whether  it  ivill  lie — as  to  matters  which  are  discretion- 
ary. Where  a  statute  does  not  impose  an  absolute  obligation  upon  a  county 
board  to  perform  a  certain  act,  but  clothes  it  with  an  ultimate  discretion  in 
the  matter,  or  where  the  statute  is  merel}^  directory  as  to  the  act,  and  not 
mandatory,  creating  an  absolute  duty,  mandamus  will  not  lie  to  compel  the 
board  to  perform  the  act, 

2.  Bkidges — duty  of  county  to  aid  towns  in  their  construction.  By 
section  110  of  the  act  of  1879,  entitled  "Roads  and  Bridges,"  an  absolute 
duty  is  imposed  upon  counties  to  aid  in  the  building  of  bridges  by  the  town 
authorities,  whenever  a  case  is  clearly  brought  within  its  provisions.  This 
section  differs  from  the  law  in  the  act  of  1872,  in  giving  the  county  boards  no 
discretion  in  the  matter  of  aid,  and  making  the  duty  imperative. 

3.  Same — constitutionality  of  act  of  1879.  The  provisions  of  section  110 
of  the  Boad  and  Bridge  act  of  1879,  making  counties  liable  to  contribute 
one-half  of  the  expense  of  town  bridges  upon  certain  contingencies,  is  not  in 
contravention  of  sections  9  and  10,  of  article  9,  of  the  constitution,  as  to  what 
corporate  authorities  may  be  invested  with  the  power  of  taxation. 

4.  Municipal  taxation — whether  for  a  local  corporate  purpose.  The 
raising  of  money  by  taxation  in  towns  or  counties,  in  pursuance  of  a  general 
law  of  the  State,  for  the  purpose  of  building  bridges,  maintaining  public  high- 
ways, and  for  other  objects  of  a  similar  character,  in  which  the  people  of  the 
State  at  large  are  directly  interested,  is  not  the  levying  of  a  tax  for  a  strictly 
local  corporate  purpose,  within  the  meaning  of  the  constitution.  (Art.  9, 
sees.  9  and  10.) 

5.  Municipal  authorities,  in  levying  taxes  for  such  purposes,  are  in  a  large 
sense  mere  agencies  of  the  State  in  carrying  into  effect  general  laws  which 
have  been  enacted  for  the  common  good.  When  thus  acting  thej''  are  but 
parts  of  the  general  machinery  of  the  State  and  county  governments.  The 
rule  is  different  as  to  the  mere  private  concerns  of  a  municipality  in  which 
the  people  at  large  have  no  interest. 

6.  Same — as  to  the  agency  of  highway  commissioners.  While  it  is  true 
commissioners  of  highways  are  corporate  bodies,  whose  powers  and  jurisdic- 
tion are  limited,  territorially,  to  their  respective  towns,  yet  they  are  a  part  of 
the  machinery  of  the  county  and  State  governments,  and,  as  such,  under  cer- 
tain contingencies  are  required  to  act  in  concert  with  the  county  authorities 
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proper,  in  the  building  and  maintaining  of  bridges  within  their  respective 
jurisdictions. 

7.  The  commissioners  of  highways,  in  a  case  where  the  county  is  required 
to  contribute  one-half  of  the  expense  of  building  a  bridge,  do  not  levy  a  tax 
upon  the  property  of  the  tax-payers  of  the  county,  but  they  simply  deter- 
mine, in  pursuance  of  the  statute,  when  the  contingencies  have  arisen  requir- 
ing the  county  to  contribute  to  the  building  of  a  bridge,  and  ascertain  and 
report  to  the  county  board  the  cost  of  the  structure,  one -half  of  which  the 
law  requires  them  to  pay;  and  in  such  case  it  is  their  duty  to  levy  a  tax  to 
raise  the  required  amount. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 

Mr.  C.  W.  Brown,  State's  Attorney,  for  the  appellants  : 

In  mandamus,  the  relator  must  show  a  clear  legal  right 
before  the  court  will  grant  the  writ.  If  the  right  be  doubtful 
or  uncertain,  the  court  will  not  interfere.  County  of  St.  Clair 
V.  People,  85  111.  398;  People  v.  Village  of  Crotty,  93  id.  180; 
Peoples.  Klokke,  92  id.  134;  People  y.  Davis,  93  id.  133; 
People  Y.  Johnson,  100  id.  537;  Commissioners  of  Highways 
V.  People,  66  id.  339 ;  People  v.  Cline,  63  id.  394 ;  Lavalle  v. 
Soucy,  96  id.  467. 

When  the  performance  of  a  duty  by  a  public  officer  is  dis- 
cretionary, and  depends  upon  the  exercise  of  his  judgment 
as  to  its  necessity  or  propriety,  mandamus  will  not  be  awarded. 
County  of  St.  Clair  v.  People,  85  111.  398 ;  People  ex  rel.  v. 
La  Salle  County,  84  id.  307;  City  of  Ottaiva  v.  People,  48  id. 
254;  People  v.  Williams,  55  id.  178. 

If  the  act  of  1879  gives  a  discretionary  power  to  the  board 
of  supervisors  to  aid  a  township  in  constructing  a  bridge, 
then  mandamus  will  not  lie  for  the  refusal  to  furnish  such 
aid.  If,  however,  it  be  mandatory,  and  the  board  left  with- 
out discretion  as  to  the  levying  of  a  tax  to  aid  in  building  a 
bridge  upon  petition  of  the  highway  commissioners  of  a  town, 
then  it  is  repugnant  to  sections  9  and  10,  of  article  9,  of  the 
constitution.     These  sections  are  a  limitation  to  the  power 
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of  the  legislature  to  impose  taxes  on  corporations,  for  cor- 
porate purposes,  without  the  assent  of  the  corporate  author- 
ities, and  corporate  authorities  are  those  municipal  officers 
who  are  either  directly  elected  by  the  people  to  be  taxed,  or 
appointed  in  some  manner  to  which  they  have  given  their 
assent.  Harwood  v.  St.  Clair  Drainage  Co.  51  111.  130 ; 
People  V.  Salomon,  id.  37 ;  South  Park  Commissioners  v.  Com- 
mon Council,  id.  58 ;  People  v.  Mayor,  id.  17 ;  Lovington  v. 
Wider,  53  id.  302 ;  Hessler  v.  Drainage  Commissioners,  id. 
105 ;  People  v.  Canty,  55  id.  42 ;  Dunnovan  v.  Green,  57  id. 
69;  Madison  County  v.  People,  58  id.  463;  City  of  St.  Louis 
V.  Witts,  59  id.  156;  Marshall  v.  Silliman,  61  id.  224;  Lee 
V.  Ruggles,  62  id.  427 ;  Trustees  v.  People,  63  id.  297 ;  Liv- 
ingston County  V.  Weider,  64  id.  427  ;  Decker  v.  Hughes,  68  id. 
44;  Board  Y.  Houston,  71  id.  318;  Sleight  y.  Peop)le,  74  id. 
48;  Updike  v.  Wright,  81  id.  49;  People  v.  Mc Adams,  82 
id.  356;  Allhands  v.  People,  id.  234;  Hinze  v.  People,  92  id. 
406 ;   Cornell  v.  People  ex  rel.  107  id.  380 ;  People  v.  Morgan, 

90  id.  566 ;  Dunham  v.  People,  96  id.  331 ;  People  v.  Harper, 

91  id.  368. 

Defendants  are  the  corporate  authorities  of  the  county  of 
Will, — a  municipal  corporation.  Eev.  Stat.  chap.  34,  sec. 
32;  Constitution,  sec.  12,  art.  9;  People  v.  McAdams,  82  111. 
359;  Board  v.  Houston,  71  id.  318. 

A  corporate  purpose,  or  a  tax  imposed  for  a  corporate  pur- 
pose, is  one  to  be  expended  in  a  manner  which  shall  promote 
the  general  prosperity  and  welfare  of  the  municipality  which 
levies  it.  Johnson  v.  Stark  County,  24  111.  88 ;  Taylor  v. 
Thompson,  42  id.  9;  Railroad  Co.  v.  Smith,  62  id.  277;  Burr 
V.  City  of  Carhondale,  76  id.  456 ;  Railroad  Co.  v.  Morris,  84 
id.  418. 

The  commissioners  of  highways  of  a  township  are  a  muni- 
cipal corporation,  and  can  only  act  in  a  corporate  capacity. 
Commissioners   v.   Baumgartner,    41    111.    254;    McManus  v. 
McDonough,  107  id.  97. 
33—110  III. 
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Mr.  G.  D.  A.  Parks,  for  the  appellees : 

The  act  is  clearly  mandatory,  and  the  duty  enjoined  therein 
may  be  enforced  by  inandamus.  People  ex  rel.  v.  Supervisors^ 
100  111.  640. 

The  matter  of  providing  suitable  highways  and  bridges  is 
not  of  merely  local  interest,  but  is  of  public  and  general  con- 
cern. Cooley  on  Taxation,  94,  104,  106,  478;  Norwich  y. 
Hampshire  County  Comrs.  13  Pick.  61 ;  Hingham  Corporation 
V.  Norfolk  County,  6  Allen,  357 ;  Salem  Turnpike  v.  Essex 
County,  100  Mass.  283 ;  Commonwealth  v.  City  of  Newbury- 
port,  103  id.  129;  People  v.  Supervisors,  20  Mich.  95;  Har- 
rison Justices  V.  Holland,  3  Grant,  247;  Jensens.  Supervisors, 
47  Wis.  312;  People  v.  Flagg,  46  N.  Y.  401. 

In  the  carrying  out  of  the  system  of  highways  in  this  State, 
the  counties  may  be  regarded  but  as  convenient  local  agents 
for  executing  the  functions  of  the  State  government.  (Cooley 
on  Taxation,  482.)  And  as  such  agencies  counties  are  under 
the  absolute  control  of  the  legislature.  They  may  be  required 
to  construct  roads  and  bridges  by  mandatory  laws.  Harris 
V.  Whiteside  County,, 105  111.  405;  Symonds  y.  Clay  County, 
71  id.  357 ;  Board  of  Supervisors  v.  Sangamon  County,  63  id. 
6Q ;  Springfield  v.  County  Judge,  25  id.  191;  Dennis  v.  May- 
nard,  15  id.  479;  Dillon  on  Mun.  Corp.  sec.  10,  note  1; 
Hamilton  County  v.  Mighels,  7  Ohio  St.  109;  Toivn  of  Fox  v. 
Town  of  Kendall,  97  111.  73  ;  Freeport  v.  Board  of  Supervisors, 
41  id.  495. 

The  fact  that  the  conditions  for  the  operation  of  the  stat- 
ute may  not  exist  in  every  county  of  the  State  at  the  same 
time,  does  not  make  it  local  or  special.  It  is  still  a  law  of 
universal  application.  Town  of  Fox  v.  Town  of  Kendall,  97 
111.  77;   Home  Ins.  Co.  v.  Swigert,  104  id.  666. 

The  fact  that  the  town  shall  determine  when  the  county 
shall  lend  its  aid  to  the  building  of  the  bridge,  is  at  least  but 
a  question  of  means  in  reaching  a  legitimate  end,  and  may 
well  be  lodged  where  it  is.     Harris  v.  Whiteside  County,  105 
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111.  405 ;  People  v.  Marshall,  1  Gilm.  685  ;  Knickerbocker  v. 
People,  102  111.  226;  Railroad  Co.  v.  Warrington,  92  id.  159; 
People  V.  Harper,  91  id.  369.     ^ 

Messrs.  Garnsey  &  Knox,  for  the  appellants,  in  reply : 
Under  our  constitution  the  matter  of  local  highways  or  of 
State  highways,  so  far  as  their  opening,  altering,  laying  out 
or  maintaining  is  concerned,  is  committed  to  the  several 
localities  where  they  are  situated.  The  legislature  can  not 
interfere  with  them,  or  impose  a  burden  for  their  mainten- 
ance or  building  on  any  community  within  the  State,  or 
authorize  other  than  the  corporate  authorities  of  the  proper 
taxing  district  to  do  so.  (Const.  1870,  sec.  22,  art.  4.)  The 
constitution  is  a  limitation  on  the  power  of  the  legislature  in 
that  regard.  (Jensen  v.  Supervisors,  47  Wis.  312.)  The 
power  to  tax  the  county  could  not  be  properly  conferred  upon 
the  highway  commissioners.  The  entire  question  presented 
by  appellees  is  summed  up  by  this  court  adversely  to  them,  as 
follows  :  "Where  it  is  sought  to  impose  burdens  upon  muni- 
cipal or  quasi  municipal  corporations,  to  be  discharged  by 
revenue  raised  by  taxation  on  the  local  constituency,  under 
the  constitution  the  burden  can  only  be  imposed  by  the  local 
corporate  authorities."     People  v.  Harper,  91  111.  368. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  a  judgment  of 
the  circuit  court  of  Will  county,  awarding  a  peremptory  writ 
of  mandamus,  commanding  the  board  of  supervisors  of  said 
county  to  cause  to  be  levied  and  collected,  upon  the  taxable 
property  of  the  county,  a  tax  sufficient  to  realize  therefrom 
the  sum  of  $9088.50,  to  aid  the  commissioners  of  higliAvays 
of  the  town  of  Wilmington,  in  said  county,  to  build  an  iron 
bridge  across  Kankakee  river,  in  the  city  of  Wilmington,  in 
said  town,  said  sum  being  one-half  of  the  estimated  cost  of 
said  bridge.     The  petition  is  in  due  form,  and  clearly  brings 
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the  case  within  the  provisions  of  section  110  of  the  act  of 
1879,  entitled  "Eoads  and  Bridges,"  which  is  as  follows: 
"When  it  shall  be  necessary  to  construct  or  repair  any  bridge 
in  any  town,  or  to  build  a  bridge  over  any  stream  between 
towns,  or  over  streams  or  roads  between  towns  in  the  same 
county,  which  would  be  an  unreasonable  burden  to  the  same, 
the  cost  of  which  will  be  more  than  can  be  raised  in  one  year 
by  ordinary  taxes  for  bridge  purposes  in  such  town  or  one  of 
such  towns,  the  commissioners  of  highways  of  either  town 
desiring  to  build  such  bridge  shall  present  a  petition  to  the 
county  board  of  the  county  in  which  such  town  or  towns  is 
situated,  praying  for  an  appropriation  from  the  county  treas- 
ury, to  aid  in  the  building,  constructing  and  repairing  of  such 
bridge  ;  and  such  county  board  shall,  when  one-half  the  neces- 
sary funds  have  been  provided  for  by  the  town  authorities  of 
either  or  both  such  town  or  towns,  appropriate  the  other  half : 
Provided,  that  all  unexpended  surplus  of  any  appropriation 
that  may  be  granted  by  the  county  under  the  provisions  of 
this  section,  shall  be  paid  back  into  the  treasury.  And  all 
funds  provided  to  be  raised  under  this  section  shall  be  ex- 
pended by  and  under  the  joint  control  of  the  commissioners 
of  highways  of  the  town  asking  such  aid,  and  two  persons 
appointed  by  the  county  board  of  the  county  granting  the 
same." 

The  result  of  this  appeal  depends  upon  the  validity  and 
construction  which  must  be  given  to  the  above  section  of  the 
statute.  No  question  is  made  as  to  the  necessity  of  the  bridge, 
or  as  to  the  fact  its  cost  would  be  more  than  could  be  raised 
in  one  year,  by  ordinary  taxes  for  bridge  purposes,  in  said 
town  of  Wilmington, — nor,  indeed,  is  any  defence  of  that 
character  interposed.  But  the  contention  of  the  board  of 
supervisors  is,  that  notwithstanding  the  peremptory  terms  in 
which  the  above  section  is  drawn,  it  imposes  no  absolute 
obligation  upon  the  county  authorities  to  assist  highway  com- 
missioners in  building  a  bridge;  that  in  all  cases  of  such 
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application  they  are  clothed  with  an  ultimate  discretion,  in 
the  exercise  of  which  they  are  answerable  to  no  one, — or, 
more  shortly  put,  the  contention  is,  the  statute  is  merely 
directory,  and  not  mandatory. 

Assuming  this  position  to  be  correct,  we  agree  with  coun- 
sel for  appellants  mandamus  would  not  lie  to  compel  county 
authorities  to  assist  in  the  building  of  a  bridge,  in  any  case. 
(Jlie  People  ex  rel.  v.  La  Salle  County,  84  111.  307.)  We  are 
unable,  however,  to  concur  in  this  view  of  the  subject.  We 
have  no  doubt  the  legislature  intended,  by  the  section  in 
question,  to  impose  an  absolute  duty  on  counties  to  aid  in 
the  building  of  bridges  whenever  a  case  was  clearly  brought 
within  its  provisions,  as  was  done  here.  If  there  was  any 
well  founded  doubt  as  to  the  correctness  of  this  construction, 
it  would  certainly  be  removed  by  comparing  the  111th  sec- 
tion of  the  act  of  1872,  on  the  same  subject,  with  the  section 
now  under  consideration,  the  latter  being  nothing  more  than 
the  former  section  amended.  The  only  substantial  difference 
between  the  acts  of  1872  and  1879,  with  respect  to  the  pres- 
ent question,  is,  that  by  the  former  the  county  authorities 
were  simply  authorized  to  aid  commissioners  of  highways  in 
building  bridges,  under  circumstances  like  the  present.  The 
whole  su43Ject  is,  by  that  act,  left  to  the  discretion  of  the 
board  of  supervisors.  Under  the  act  of  1879  they  have  no 
discretion  in  the  premises.  The  language  of  the  former  act 
is,  ''may  make  an  appropriation,"  etc.,  while  that  of  the  \^i- 
\^Y  is, ''shall  *  *  *  appropriate,"  etc.  It  is  thus  clear  the 
very  object  of  the  amendment  was  to  make  the  act  imperative 
on  the  county  authorities. 

Assuming  the  section  in  question  to  be  imperative,  as  we 
hold  it  is,  appellants  then  insist  it  is  in  violation  of  sections 
9  and  10,  of  article  9,  of  the  present  constitution,  which  are 
as  follows : 

"Sec.  9.  The  General  Assembly  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages  with  power  to  make 
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local  improvements,  by  special  assessment,  or  by  special  tax- 
ation of  contiguous  property,  or  otherwise.  For  all  other 
corporate  purposes  all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes ;  but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing  the  same. 

"Sec.  10.  The  General  Assembly  shall  not  impose  taxes 
upon  municipal  corporations,  or  the  inhabitants  or  property 
thereof,  for  corporate  purposes,  but  shall  require  that  all  the 
taxable  property  within  the  limits  of  municipal  corporations 
shall  be  taxed  for  the  payment  of  debts  contracted  under 
authority  of  law,  such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  impos- 
ing the  same.  Private  property  shall  not  be  liable  to  be 
taken  or  sold  for  the  payment  of  the  corporate  debts  of  a 
municipal  corporation." 

Judging  from  the  space  given  to  this  question  in  the  argu- 
ment, we  presume  it  is  mainly  relied  on  for  a  reversal. 

The  reasons  assigned  why  this  section  of  the  statute  con- 
flicts with  the  above  provisions  of  the  constitution  are,  that 
it  attempts  to  confer  discretionary  power  of  local  taxation 
upon  persons  other  than  the  corporate  authorities  of  the  dis- 
trict to  be  taxed ;  that  it  authorizes  the  levy  of  a  tax  for 
township  purposes  on  property  not  subject  to  the  jurisdiction 
of  the  authority  levying  the  tax ;  that  the  legislature  is  pow- 
erless to  grant  the  right  of  corporate  or  local  taxation  to  any 
other  persons  than  the  local  authorities  elected  by  the  people 
of  the  municipality,  or  appointed  in  some  manner  to  which 
they  have  given  their  assent,  or  to  impose  a  debt  upon  a 
municipal  corporation  without  its  consent.  When  properly 
limited,  the  propositions  embodied  in  the  foregoing  reasons, 
in  so  far  as  they  purport  to  be  propositions  of  law,  may  be 
admitted  to  be  correct.  But  we  do  not  concur  in  the  applica- 
tion which  is  sought  to  be  made  of  them  in  this  case.  It  is 
not  true,  as  is  assumed  by  counsel,  that  the  raising  of  money 
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by  taxation  in  towns  or  counties,  in  pursuance  of  a  general 
law  of  the  State,  for  the  purpose  of  building  bridges,  main- 
taining public  highways,  and  for  other  objects  of  a  similar 
character  in  which  the  people  of  the  State  at  large  are  directly 
interested,  is  the  levying  of  a  tax  for  a  strictly  local  corporate 
purpose,  within  the  meaning  of  the  constitution,  as  construed 
in  Marshall  v.  Silliman,  61  111.  218,  and  other  cases  of  like 
character  cited  in  appellants'  brief,  and  hence  the  authorities 
in  question  have  no  controlling  influence  in  the  decision  of 
this  case.  Municipal  authorities,  in  levying  taxes  for  such 
purposes,  are,  in  a  large  sense,  mere  agencies  of  the  State  in 
carrying  into  effect  general  laws  which  have  been  enacted  for 
the  common  good.  They  are,  in  fact,  when  thus  acting,  but 
parts  of  the  general  machinery  of  the  State  and  county  gov- 
ernments. As  to  the  mere  private  concerns  of  a  municipality, 
in  which  the  people  at  large  have  no  interest,  and  which  are 
strictly  local  in  their  character,  of  course  the  rule  is  different. 
The  distinction  here  recognized  is  fully  sustained  by  both 
reason  and  authority.  (Cooley  on  Taxation,  478.)  The  author 
here  says :  "Elsewhere  in  this  work  the  public  highways 
have  been  spoken  of  as  matters  of  general  concern  to  the 
people  of  the  whole  State.  In  a  certain  sense  they  are  of 
local  concern,  because  the  local  organizations  construct  and 
support  them  ;  but  they  are  constructed  for  the  general  benefit 
and  use  of  all  the  people,  and  only  turned  over  to  the  locali- 
ties as  a  matter  of  apportionment.  This  being  the  case,  any 
town,  city  or  county  that  neglects  its  duty  in  this  regard  may 
be  compelled,  by  the  interference  of  the  State,  and  on  State 
account,  to  perform  it.  This  doctrine  applies  to  common 
highways.  Whether  it  can  be  extended  to  exceptional  means 
of  passage  and  transportation,  will  be  considered  further  on." 
While  it  is  true  commissioners  of  highways,  in  counties 
under  township  organization,  are  corporate  bodies,  whose 
powers  and  jurisdiction  are  limited  territorially  to  the  respect- 
ive townships  to  which  they  belong,  yet  they  are  a  part  of  the 
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machinery  of  the  county  and  State  governments,  and  as  such, 
under  certain  contingencies,  are  required  to  act  in  concert 
with  the  county  authorities  proper,  in  the  building  and  main- ' 
taining  of  bridges  within  their  respective  jurisdictions.  In 
certain  contingencies,  which  the  law  specifies,  the  supervisors 
are  required  to  bear  one-half  of  the  expense  of  building  bridges. 
The  duty  thus  imposed  on  them  is  just  as  obligatory  as 
that  which  requires  them  to  build  jails,  court  houses  and 
the  like,  and  the  levying  of  a  tax  for  one  of  these  objects  is 
just  as  much  for  a  corporate  purpose  as  it  is  for  the  other. 
In  these  cases  the  commissioners  of  highways  do  not,  as  is 
assumed  throughout  appellants'  arguments,  levy  a  tax  upon 
the  property  of  the  tax-payers  of  the  county.  They  simply 
determine,  in  pursuance  of  the  statute,  when  the  contingen- 
cies have  arisen  requiring  the  county  to  contribute  to  the 
building  of  a  bridge,  and  ascertain  and  report  to  the  county 
authorities  the  cost  of  the  construction,  one-half  of  which 
the  law  itself  requires  them  to  pay ;  and  in  such  case  it  is 
their  duty  to  levy  a  tax  to  raise  the  required  amount.  The 
commissioners  of  highways,  in  discharging  the  duties  which 
the  law  has  imposed  upon  them  in  a  case  like  this,  are  acting 
just  as  much  on  behalf  of  the  county  as  of  the  town,  and  the 
county  is  therefore  equally  bound  to  respond  for  its  share  of 
the  expense.  Such  being  the  law,  it  follows  the  whole  theory 
of  the  defence  must  fail. 

Other  objections  of  minor  importance  are  made  in  the 
argument,  but  we  do  not  think  there  is  any  merit  in  them, 
or  regard  them  of  sufficient  importance  to  require  a  discus- 
sion at  our  hands. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Chicago,  Burlington  and  Quincy  Eailroad  Company 

V, 

Bridget  Dougherty. 

Filed  at  Ottawa  May  19,  1884. 

1.  NEGiiiGENCE — of  railway  company  in  giving  signals  at  public  road 
crossings.  The  statute  (chapter  114,  section  43,)  requires  every  railroad  cor- 
poi-ation  to  cause  a  bell  of  at  least  thirty  pounds  weight  to  be  rung  or  a  steam 
whistle  to  be  sounded  at  the  distance  of  at  least  eighty  rods  before  a  public 
highwaj'-  is  reached  by  a  train  or  locomotive,  and  kept  so  ringing  or  being 
sounded  until  the  highway  is  reached;  and  when  this  is  done,  the  i-ailroad 
company  has  discharged  its  duty  imposed  by  the  statute,  whether  such  signal 
given  is  heard  or  not.  The  statute  does  not  require  the  giving  of  such  signals 
of  the  approach  of  a  train  as  to  enable  others  absolutely  to  ascertain  its 
approach  and  avoid  being  injured. 

2.  If  a  railway  company  has  such  a  bell  on  an  engine  attached  to  a  train 
as  the  statute  requires,  and  it  is  rung  in  the  manner  required,  then,  so  far  as 
giving  signals  before  the  train  reaches  a  public  highwaj'  crossing  is  concerned, 
the  company  is  without  blame,  whether  the  signal  so  given  is  observed  or 
heeded,  or  not,  by  one  attempting  to  cross  the  railroad  track  on  the  public 
highway. 

3.  Where  the  evidence  is  conflicting  as  to  the  fact  whether  a  railway  com- 
pany, on  the  approach  of  one  of  its  trains  to  a  public  road  crossing,  gave  the 
statutory  signals,  it  is  error  to  state  in  an  instruction,  in  a  suit  to  recover 
damages  for  a  personal  injuiy  to  one  while  crossing  the  railroad  track  on  a 
public  highway,  that  if  the  defendant  failed  to  give  such  signals  of  the  ap- 
proach of  the  train  as  to  enable  the  person  injured  or  killed  to  ascertain  its 
approach  and  avoid  injury,  the  company  is  liable. 

4.  Appeal — damages  on  affirmance.  Section  23,  chapter  33,  relating  to 
costs,  which  authorizes  ten  per  cent  damages  when  the  Supreme  Court  shall 
be  of  opinion  that  an  appeal  is  prosecuted  for  delay,  has  no  application  to  a 
case  which  is  contested  in  good  faith  in  that  court.  It  applies  only  to  cases 
appealed  and  not  prosecuted,  or  such  as  are  not  prosecuted  in  good  faith. 
This  rule  also  applies  to  the  Appellate  Court. 

5.  Instruction — accuracy  required  on  issues  when  the  evidence  is  con- 
flicting. On  an  issue  whether  a  bell  on  an  engine  of  a  passenger  train  was 
rung  eighty  rods  before  the  train  reached  a  public  road  crossing,  and  kept 
ringing  until  the  crossing  was  reached,  witnesses  for  the  plaintiff  testified,  in 
substance,  that  they  did  not  hear  the  bell  or  whistle,  although  near  enough  to 
have  heard  it  had  one  been  rung  or  the  other  blown,  while  on  the  other 
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hand  it  was  proved  by  the  fireman  and  engineer  the  size  of  the  bell,  its 
chamcter  and  condition,  and  that  the  bell  was  rung  and  the  whistle  sounded 
as  required  by  the  statute:  Held,  that  it  was  a  matter  of  gi-ave  importance 
that  the  law  should  be  accurately  given  to  the  jury. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county ;  the  Hon.  Josiah  McEoberts,  Judge,  pre- 
siding. 

Mr.  Samuel  Eicholson,  for  the  appellant : 

Where  the  evidence  is  conflicting  upon  a  vital  issue  of  fact, 
and  there  may  be  doubt,  each  party  has  the  right  to  have 
the  jury  clearly  and  accurately  instructed  as  to  the  law  of 
the  case.  Railroad  Co.  v.  Maffit,  67  111.  431 ;  Railway  Co. 
V.  Clark,  70  id.  276 ;  Railway  Co.  v.  Henks,  91  id.  411 ;  Volk 
V.  Rochie,  20  id.  299. 

The  statute  does  not  require  a  bell  to  be  so  rung  or  a 
whistle  to  be  so  sounded  as  to  apprise  a  person  passing  of 
the  approach  of  the  train.    Railroad  Co.  v.  Siltman,  67  111.  74. 

The  plaintiff's  first  instruction  in  effect  tells  the  jury  that 
if  the  defendant  failed  to  give  such  signals  of  the  approach 
of  the  train  as  to  enable  Dougherty  to  ascertain  the  approach 
of  the  train  and  avoid  being  injured  by  it,  etc.,  to  find  for  the 
plaintiff.  This  requires  more  than  the  statute  requires,  and 
is  calculated  to  mislead  the  jury.  The  instruction  is  faulty 
in  stating  certain  facts  on  one  side,  as  affecting  the  defend- 
ant's liability,  and  giving  them  undue  prominence,  and  omit- 
ting to  state  the  law  as  to  comparative  negligence,  which  was 
directly  involved. 

Messrs.  Leland  &  Gilbert,  and  Messrs.  Mayo  &  Widmer, 
for  the  appellee,  contended  that  the  former  rule  requiring 
each  instruction  to  be  accurate  in  cases  of  a  sharp  conflict 
in  the  evidence,  should  not  be  applied  in  a  case  affirmed  by 
the  Appellate  Court,  as  that  court,  by  affirmance,  must  have 
found  that  substantial  justice  has  been  done. 
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The  plaintiff's  first  instruction  informs  the  jury  as  to  the 
measure  of  care  required  on  the  part  of  Dougherty,  by  saying 
that  it  must  appear  that  he,  "during  all  the  time  he  was 
driving  towards  said  railroad  crossing  and  attempting  to 
pass  over  the  same,  and  until  his  death,  exercised  ordinary 
care  to  ascertain  whether  said  train  was  approaching,"  etc. 
It  is  not  implied  from  this  instruction  that  it  was  the  de- 
fendant's duty  to  give  such  signals  as  would  have  enabled 
Dougherty  to  hear  them  and  avoid  injury,  for  the  jury  are 
immediately  told  that  to  authorize  a  recovery  such  failure 
to  give  such  signals  must  amount  to  a  want  of  ordinary 
care,  and  be  the  direct  cause  of  Dougherty's  death.  This 
instruction  is  sanctioned  by  the  case  of  Railway  Co.  v.  Henks, 
91111.407. 

The  doctrine  of  comparative  negligence  was  not  applicable 
to  this  case. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Bridget  Dougherty,  admin- 
istratrix of  the  estate  of  Bernard  Dougherty,  deceased,  against 
the  Chicago,  Burlington  and  Quincy  Eailroad  Company,  to 
recover  damages  for  the  death  of  Bernard  Dougherty,  who 
was  killed  while  attempting  to  cross  the  railroad  with  a  team 
and  wagon  at  the  crossing  where  Columbus  street  crosses  the 
railroad  track,  in  the  north  part  of  Ottawa,  on  the  7th  day 
of  September,  1881.  The  declaration  charges  the  defendant 
with  a  want  of  ordinary  care, — first,  in  not  ringing  a  bell  or 
sounding  a  whistle ;  second,  in  running  at  too  great  a  rate  of 
speed ;  and  third,  in  failing  to  station  a  flagman  at  the  cross- 
ing where  the  deceased  was  killed.  A  trial  of  the  cause  be- 
fore a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $5000,  which  was  affirmed  in  the  Appellate  Court, 
and  the  railroad  company  appealed  from  the  judgment  of  the 
Appellate  Court. 
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It  was  urged  in  the  Appellate  Court  with  much  earnestness 
that  the  verdict  of  the  jury  was  against  the  weight  of  evi- 
dence ;  but  that  question  does  not  arise  here,  as  the  decision 
of  the  Appellate  Court  is  final  on  controverted  questions  of 
fact. 

It  was  also  insisted  that  the  court  erred  in  the  instructions 
to  the  jury.  The  first  instruction  given  for  the  plaintiff  to 
which  exception  was  taken,  is  as  follows ; 

"If  the  jury  believe,  from  the  evidence  in  this  case,  that  on 
or  about  the  7th  day  of  September,  A.  D.  1881,  Bernard 
Dougherty  was  killed  by  a  passenger  train  of  the  defendant, 
at  the  point  where  the  defendant's  railroad  crosses  Columbus 
street,  in  the  city  of  Ottawa ;  that  he  left  him  surviving 
Bridget  Dougherty,  as  his  widow,  and  Thomas  Dougherty  and 
Elizabeth  Dougherty,  as  his  only  heirs  at  law;  that  said 
Dougherty,  during  all  the  time  that  he  was  driving  towards 
said  railroad  crossing  and  attempting  to  pass  over  the  same, 
and  until  his  death,  exercised  ordinary  care  to  ascertain 
whetheir  said  train  was  approaching  said  crossing,  and  to 
avoid  being  injured  by  said  train ;  that  said  defendant  drove 
said  train  over  said  crossing  at  a  reckless,  dangerous  and 
improper  rate  of  speed,  or  failed  to  give  such  signals  of  the 
approach  of  said  train  as  to  enable  Dougherty  to  ascertain 
the  approach  of  said  train,  and  avoid  being  injured  by  it,  by 
the  exercise  of  ordinary  care ;  that  in  so  driving  said  train, 
or  in  so  failing  to  give  such  signals,  said  defendant  was  guilty 
of  a  want  of  ordinary  care,  and  that  such  want  of  ordinary 
care  was  the  direct  cause  of  Dougherty's  death,  and  that  his 
death  was  not  the  result  of  any  want  of  ordinary  care  on  his 
own  part, — then  and  in  such  case  the  jury  should  find  a  ver- 
dict in  favor  of  the  plaintiff. " 

Section  43,  chapter  114,  of  the  Revised  Statutes  of  1874, 
provides :  "Every  railroad  corporation  shall  cause  a  bell  of 
at  least  thirty  pounds  weight,   and  a  steam  wdiistle,  to  be 
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placed  and  kept  on  each  locomotive  engine,  and  shall  cause 
the  same  to  be  rung  or  whistled,  by  the  engineer  or  fireman, 
at  the  distance  of  at  least  eighty  rods  from  the  place  where 
the  railroad  crosses  or  intersects  any  public  highway,  and 
shall  be  kept  ringing  or  whistling  until  such  highway  is 
reached." 

In  the  third  count  of  the  declaration  it  was  averred  that 
defendant  failed  to  keep  a  bell  of  thirty  pounds  weight  to  be 
rung  and  kept  ringing,  or  a  steam  whistle  to  be  in  like  man- 
ner sounded,  for  the  distance  of  eighty  rods,  until  the  said 
crossing  was  reached  by  the  locomotive.  This  averment  was 
denied  by  defendant's  plea,  and  hence  an  issue  was  presented 
by  the  pleadings  for  the  jury  to  pass  upon  and  determine, 
from  the  evidence  which  might  be.  introduced  bearing  upon 
this  branch  of  the  case.  In  support  of  the  averment  of  the 
declaration,  the  plaintiff  called  witnesses  who,  in  substance, 
testified  that  they  did  not  hear  the  bell  or  whistle,  although 
near  enough  to  the  train  to  hear,  had  the  one  been  rung  or 
the  other  blown.  On  the  other  hand,  the  defendant  proved, 
by  the  fireman  and  engineer,  the  size  of  the  bell,  its  character 
and  condition ;  that  the  bell  was  rung  and  whistle  sounded, 
as  required  by  the  statute.  Both  by  the  pleadings  and  the 
evidence,  an  issue  was  presented  whether  proper  signals  of 
the  approach  of  the  train  had  been  given  by  the  railroad 
company  before  the  crossing  was  reached.  Under  the  issue 
thus  presented  it  was  a  matter  of  grave  importance  that  the 
law  should  be  accurately  given  to  the  jury,  in  order  that  they 
might  reach  a  correct  conclusion,  and  thus  mete  out  justice 
and  right  between  the  two  contending  parties.  It  will  be 
observed  that  the  statute  heretofore  cited  requires  a  bell  of 
at  least  thirty  pounds  weight  on  the  engine  to  be  rung  at 
the  distance  of  at  least  eighty  rods  before  a  public  highway 
is  reached,  and  shall  be  kept  ringing  until  the  highway  is 
reached,  or  a  steam  whistle  shall  be  sounded  in  like  manner 
as  a  bell  is  required  to  be  rung;   but  the  statute  does  not 
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require  a  bell  to  be  rung  or  a  whistle  sounded  in  such  a  man- 
ner as  will  absolutely  give  notice  to  travelers  of  the  approach 
of  the  train.  The  act  is  to  be  done  in  a  certain  specified 
manner,  and  when  that  is  done  the  railroad  company  has 
discharged  the  duty  imposed  by  law,  whether  the  signal  given 
is  heard  or  not.  But  the  instruction  declares  that  the  rail- 
road shall  be  liable  if  it  "failed  to  give  such  signals  of  the 
approach  of  said  train  as  to  enable  Dougherty  to  ascertain  the 
approach  of  said  train,  and  avoid  being  injured,  by  the  exercise 
of  ordinary  care."  This  requirement  is  not  imposed  by  the 
statute,  and  it  was  error  to  direct  the  jury  that  defendant 
was  bound  to  do  more  than  the  statute  had  imposed  upon  it. 
Under  this  instruction  the  jury  may  have  found,  from  the 
evidence,  that  the  defendant  rung  the  bell  as  required  by  the 
statute,  and  yet,  unless  the  sound  of  the  bell  was  such  as  to 
attract  the  attention  of  Dougherty  and  enable  him  to  ascer- 
tain that  the  train  was  approaching,  the  company  would  be 
liable.  The  statute  has  never,  so  far  as  we  are  advised, 
received  such  a  construction.  Indeed,  in  Peoria,  Pekin  and 
Jacksonville  R.  R.  Co.  v.  Siltman,  67  111.  72,  an  instruction 
in  almost  the  identical  language  was  condemned.  (See,  also, 
Chicago  and  Alton  R.  R.  Co.  v.  Robinson,  106  111.  142.)  If 
the  railroad  company  had  such  a  bell  on  the  engine  as  the 
statute  requires,  and  it  was  rung  in  the  manner  required, 
then,  so  far  as  giving  signals  is  concerned,  no  blame  can  be 
attached  to  the  company,  whether  the  signals  were  observed 
or  heeded  by  Dougherty  or  not.  We  think  the  instruction 
was  erroneous, — and  that,  too,  on  a  vital  point  in  the  case, — 
and  for  this  error  the  judgment  will  be  reversed.  Nothing 
herein  said,  however,  has  any  reference  whatever  to  the  sup- 
posed liability  of  the  railroad  company  for  a  failure  to  station 
a  flagman  at  the  crossing  where  the  accident  occurred. 

Other  questions  have  been  raised  and  argued  by  appellant's 
counsel,  but  we  do  not  think  it  necessary  to  remark  upon 
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them  here.  The  point  indicated  is  decisive  of  the  judgment, 
and  the  other  questions  argued  will  not  be  likely  to  arise  on 
another  trial,  and  hence  it  is  not  necessary  to  consume  time 
in  the  discussion  of  them  here. 

The  appellee  has  assigned  as  a  cross-error  that  the  Appel- 
late Court  erred  in  not  giving  appellee  judgment  for  a  sum 
not  exceeding  ten  per  cent  on  the  amount  of  the  judgment  of 
the  circuit  court,  as  damages.  Section  23,  chapter  33,  of 
the  statute  entitled  "Costs,"  which  authorizes  ten  per  cent 
damages  where  the  Supreme  Court  shall  be  of  opinion  that 
the  appeal  was  prosecuted  for  delay,  has  never  been  under- 
stood to  apply  to  a  case  which  has  been  contested  in  good 
faith  in  the  Supreme  Court,  but  the  statute  has  only  been 
applied  to  such  cases  as  were  appealed  and  not  prosecuted, 
or  such  as  were  not  prosecuted  in  good  faith.  Upon  this 
question  we  are  of  opinion  the  decision  of  the  Appellate  Court 
was  correct,  but  for  the  error  indicated  the  judgment  will  be 

reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Mulkey  :  I  do  not  concur  in  the  decision  of 
this  case.  The  instruction  complained  of,  in  my  judgment 
is  not  obnoxious  to  the  objection  urged  against  it.  But 
conceding  it  is,  it  is  manifest  it  could  not  have  materially 
affected  the  result,  so  far  as  the  finding  of  the  jury  is  con- 
cerned. The  principle  is  well  settled  by  a  long  line  of  deci- 
sions, that  this  court  will  not  reverse  for  a  mere  formal  error 
that  could  not  have  misled  the  jury. 


Mr.  Justice  Walker:     I  dissent,   and  concur  with  my 
brother  Mulkey. 
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John  K.  Rock  et  al, 

V. 

John  J.  Haas. 

Filed  at  Ottawa  May  19,  1884. 

1.  B-OM-ESTBAD—requisites  to  create  the  estate.  Under  the  statute,  to 
create  an  estate  of  homestead  three  things  must  concur:  First,  the  person 
must  be  a  householder;  second,  he  or  she  must  have  a  family;  and  third,  the 
property  must  be  occupied  as  a  residence.  If  either  of  these  requisites  is 
wanting,  the  law  will  not  create  the  estate. 

2.  Same — who  is  a  householder.  Under  the  statute  relating  to  home- 
steads, a  person  owning  a  dwelling  house  that  is  capable  of  being  occupied 
as  such,  is  a  householder. 

3.  Same — what  constitutes  a  family.  Under  the  Homestead  act  a  family 
is  a  collection  of  persons  living  together, — hence  one  person  can  not  consti- 
tute a  family.  Nor  can  a  person  and  his  or  her  children,  permanently  sepa- 
rated, constitute  a  family.  A  person  never  having  been  married,  and  having 
no  family,  or  a  man  or  woman  having  once  been  married  but  having  no 
family,  can  not  claim  an  estate  of  homestead. 

4.  Where  a  widow  having  children  in  another  State,  comes  to  this  State 
leaving  them  in  other  homes,  with  no  purpose  of  bringing  them  with  her, 
they  can  not  be  said  to  constitute  a  family,  with  her  at  its  head. 

5.  To  create  the  estate  of  homestead  by  reason  of  being  husband  and 
wife,  the  relation  must  be  legal,  and  not  pretended.  The  fact  that  a  man 
and  woman  may  have  lived  together  upon  her  premises  before  their  marriage, 
and  they  marry  after  a  judgment  against  her  becomes  a  lien  upon«  the  same, 
will  not  render  the  property  exempt  from  sale  under  the*  judgment. 

6.  Judicial  sale — failure  to  make  demand  of  payment  before  levy  and 
sale  under  execution — effect  thereof.  While  it  is  the  duty  of  a  sheriff  hold- 
ing an  execution  against  a  party,  to  make  a  demand  of  payment  before  he 
levies  the  same, — and  he  may  be  liable  for  damages  for  neglecting  this  duty, 
— such  omission  will  not  affect  the  title  acquired  under  such  levy  and  sale. 
At  most,  it  is  onlj^'  such  an  irregularity  as  to  afford  ground  for  a  motion  to  set 
the  sale  aside,  and  it  is  waived  by  acquiescing  in  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding. 
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Messrs.  Smith  &  Burgett,  for  the  appellants : 

.  A  party  failing  to  avail  himself  of  the  remedy  to  set  aside 
a  wrongful  sale  of  his  property,  should  not  be  permitted,  after 
the  time  of  redemption  expires,  to  set  it  aside,  unless  he  can 
show  a  strong  case  of  fraud,  wrong  or  oppression.  Dobbins 
V.  Wilson,  107  111.  IT. 

As  to  what  is  an  unreasonable  delay  in  moving  to  set  aside 
a  sale,  see  Winchell  v.  Edwards,  57  111.  41 ;  Noyes  v.  True, 
23  id.  503. 

Facts  to  excuse  the  delay  should  have  been  alleged  in  the 
bill.  Piatt  V.  Vattier,  9  Pet.  405 ;  Johnson  v.  Johnson,  5  Ala. 
90 ;  Badger  v.  Badger,  2  Wall.  95. 

Annie  Pierce  was  not  a  "householder  having  a  family," 
within  the  meaning  of  the  statute.  A  "householder"  is  not 
simply  a  house-keeper,  but  also  a  master  or  chief  of  a  family, 
— one  who  keeps  house  with  his  family.  Aaron  v.  The  State, 
37  Ala.  106 ;  Griffin  v.  Sutherland,  14  Barb.  456 ;  Gunn  v. 
Gudehus,  15  B.  Mon.  447. 

A  woman  who  keeps  a  house  of  ill-fame  is  not  a  house- 
holder, within  the  meaning  of  the  statute.  Boivman  v.  Quack- 
enboss,  3  Code  Kep.  (N.  Y.)  17. 

The  family  must  reside  in  this  State,  to  give  rise  to  the 
exemption.  Allen  v.  Menasse,  4  Ala.  554 ;  Boykin  v.  Edwards, 
21  id.  261 ;  Kieffen  v.  Berney,  31  id.  192 ;  Meyers  v.  Claus, 
15  Texas,  516;  Alston  v.  TJlman,  39  id.  157;  Jordan  v.  God- 
man,  19  id.  275 ;  Casey  v.  Tice,  6  Cal.  625 ;  Benedict  v. 
Bunnell,  7  id.  245 ;  Dye  v.  Mann,  10  Mich.  291 ;  McKee  v. 
Wilcox,  11  id.  358. 

A  mere  intention  to  occupy,  carried  into  effect  after  a  lien 
attaches,  creates  no  exemption.  Solary  v.  Hoivlett,  18  Fla. 
756 ;  Oliver  v.  Snowden,  17  id.  823 ;  Grosholz  v.  Newman,  21 
Wall.  481 ;  Faut  v.  Talbot,  15  Ky.  712;  Charless  v.  Lamber- 
son,  1  Iowa,  435 ;  Cole  v.  Gill,  14  id.  527 ;  Christy  v.  Dyer, 
id.  438 ;  Elston  v.  Robinson,  23  id.  208 ;  Cooledge  v.  Wells, 
34—110  iLii. 
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20  Mich.  79  ;  Wisner  v.  Farnam,  2  id.  472  ;  Holden  v.  P'lnney, 
6  Cal.  235;  Browne.  Martin,  4  Bush,  (Ky.)  47;  Hansford 
V.  Holdam,  14  id.  210  ;  True  v.  Morrill,  28  Yt.  672 ;  Lee  v. 
Miller,  11  Allen,  37;   Williams  v.  Dan-is,  31  Ark.  466.     . 

Mr.  Eli  B.  Felsenthal,  for  the  appellee : 

The  law  exempts  the  homestead,  and  the  debtor  is  required 
to  do  no  act  to  avail  of  its  protection.  Hence  the  rules  as  to 
laches  in  other  cases  do  not  apply.  Hubbell  v.  Canady,  58 
111.  425 ;  Pardee  v.  Lindley,  31  id.  186. 

In  the  following  cases  judicial  sales  of  the  homestead  were 
set  aside  because  the  provisions  of  the  Homestead  act  were 
not  complied  with:  Green  v.  Marks,  25  111.  221;  Hume  v. 
Gossett,  43  id.  297;  ConJdin  y.  Foster,  57  id.  154;  Hubbell 
V.  Canady,  58  id.  425 ;  Stephenson  v.  Marony,  29  id.  532 ; 
Haworth  v.  Travis,  67  id.  301 ;  Hoskins  v.  Litchfield,  31  id. 
137;  Mooers  Y.  Dixon,  35  id.  208;  Cummings  v.  Burleson, 
78  id.  282;  Midler  v.  Liderreiden,  79  id.  382;  Moore  v.  Tit- 
man,  33  id.  560. 

The  statutes  of  Alabama  and  Texas  give  the  exemption 
only  to  families  in  the  State,  and  hence  the  authorities  cited 
have  no  application. 

The  statute  should  receive  a  liberal  construction.  (Deere 
V.  Chapman,  25  111.  498.)  The  statute  only  requires  occu- 
pancy by  the  householder, — not  by  the  family.  A  widow 
without  children  is  entitled  to  the  homestead  rights  of  her 
husband.     White  v.  Plummer,  96  111.  394. 

Actual  residence  by  the  head  of  the  family  prior  to  the  , 
creation  of  the  lien  or  alienation,  with  the  intention  of  taking 
the  premises  for  use  as  a  house  for  the  party's  family,  is  suf- 
ficient to  create  the  exemption.     Thompson  on  Homesteads, 
sec.  260. 

Minors  being,  in  general,  incapable  of  changing  their  dom- 
icile, retain  that  of  their  parents.  Story  on  Conflict  of  Laws, 
sec.  46,  p.  56. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Haas,  against  Kock 
and  others,  to  set  aside  a  sheriff's  deed  and  two  taK  deeds  for 
a  lot  in  the  city  of  Chicago.  The  lot  belonged  to  Annie 
Pierce,  in  1878,  but  was  incumbered  to  the  amount  of  $600, 
by  two  trust  deeds  to  Knaus.  In  January,  1878,  Eock  re- 
covered judgment  against  her  in  the  Superior  Court.  A  writ 
of  execution  was  issued  upon  the  judgment,  to  the  sheriff  of 
Cook  county,  who  levied  on  the  premises,  and  in  pursuance 
of  the  levy,  sold  them  at  public  sale  on  the  25th  of  February, 
1878,  to  Eock,  and  gave  him  a  certificate  of  purchase;  and 
no  redemption  having  been  made,  the  sheriff  executed  a  deed 
to  Eock  for  the  premises,  and  it  was  recorded.  It  appears 
that  after  the  sale  Annie  Pierce  intermarried  with  one  Jung- 
bluth ;  that  Eock  sued  them,  before  a  justice  of  the  peace,  in 
an  action  of  forcible  detainer,  after  he  received  his  sheriff's 
deed,  and  recovered  judgment.  A  writ  of  possession  was 
issued,  and  Eock  was  put  in  possession  of  the  premises  in 
March,  1880.  In  the  month  of  June,  1880,  Eock  borrowed 
of  appellant  Burgett  $435,  for  which  he  gave  his  promissory 
note,  payable  in  three  years,  and  to  secure  its  payment  he 
executed  a  trust  deed  to  J.  M.  H.  Burgett,  as  trustee,  which 
deed  was  duly  recorded.  A  tax  deed  was  made  to  John  N. 
Young,  for  the  premises,  in  May,  1880,  and  he  released  to 
Eock.  A  second  tax  deed  was  made  to  Young  on  the  26th 
of  October,  1881,  and  in  April,  1883,  Young  also  conveyed 
this  title  to  Eock.  Annie  Pierce,  in  March,  1880,  executed  a 
deed  for  the  premises  to  appellee,  Haas,  and  he  seeks  to 
recover  the  premises,  because,  as  he  claims,  the  sheriff's  sale 
and  the  tax  deeds  are  void,  and  that  Eock  having  no  title, 
Burgett  acquired  no  lien  on  the  property  by  the  trust  deed 
to  secure  the  loan  by  him  to  Eock.  A  hearing  was  had  in 
the  circuit  court  of  Cook  county,  and  the  relief  prayed  was 
granted,  and  the  deeds  vacated  and  set  aside.     Defendants 
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sought  a  reversal  in  the  Appellate  Court  for  the  First  District, 
but  the  decree  was  affirmed,  and  they  appeal  to  this  court. 

The  ground  relied  on  and  urged  in  the  bill  is,  that  at  the 
time  of  the  recovery  of  the  judgment  by  Kock  against  Annie 
Pierce,  and  of  the  levy  and  sale,  she  was  a  householder  hav- 
ing a  family,  and  she  was  the  head  of  the  same,  and  residing 
on  the  premises  as  a  homestead,  and  that  there  was  no  de- 
mand by  the  sheriff  for  payment  of  the  execution,  and  that 
the  sale  was  made  by  him  without  division  or  appraisement 
by  commissioners,  in  conformity  to  the  requirements  of  the 
Homestead  statute.  As  to  the  tax  deed  of  1881,  the  ground 
relied  on  in  the  bill  is,  that  the  notice  of  sale,  and  date  of 
expiration  of  the  time  of  redemption,  was  not  served  on  Annie 
Pierce,  in  whose  name  the  premises  were  listed  and  taxed, 
nor  on  Knaus,  the  trustee  for  Haas,  and  that  the  taxes  for 
the  year  1876  were  paid.  These  are  the  grounds  for  the 
relief  sought,  but  they  are  denied  by  appellants.  These  are 
the  contested  questions  in  the  case. 

The  statute  in  relation  to  exemptions  will  not  bear  the 
construction  that  a  person  can  acquire  and  hold  a  home- 
stead title  without  having  a  family.  The  first  section  pro- 
vides :  "Every  householder  having  a  family  shall  be  entitled 
to  an  estate  of  homestead,  to  the  extent  in  value  of  $1000, 
in  the  farm  or  lot  of  land,  and  buildings  thereon,  owned 
or  rightly  possessed,  by  lease  or  otherwise,  and  occupied  by 
him  or  her  as  a  residence."  And  the  same  is  exempted 
from  attachment,  judgment,  levy,  or  execution  sale,  for  the 
payment  of  his  debts,  or  other  purposes.  The  second  sec- 
tion provides:  "Such  exemption  shall  continue,  after  the 
death  of  such  householder,  for  the  benefit  of  the  husband 
or  wife  surviving,  so  long  as  he  or  she  continues  to  occupy 
such  homestead,  and  of  the  children  until  the  youngest  child 
becomes  twenty-one  years  of  age."  These  are  the  material 
provisions  of  the  statute  which  confer  and  regulate  the  right 
of  homestead. 
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Under  the  statute,  to  create  the  estate  of  homestead  the 
householder  must  have  a  family,  and  must  hold  the  desig- 
nated title  to  the  land,  and  it  must  be  occupied  by  him  or  her 
as  a  residence.  By  the  language  of  the  statute  three  things 
must  concur  in  the  creation  of  a  homestead  estate :  First, 
the  person  must  be  a  householder ;  second,  he  must  have  a 
family ;  and  third,  the  premises  must  be  occupied  as  a  resi- 
dence. If  either  of  these  requisites  is  wanting,  the  law  will 
not  create  the  estate  of  homestead.  A  person  owning  a  dwell- 
ing house  that  is  capable  of  being  occupied  for  that  purpose, 
is,  in  the  sense  of  the  statute,  a  householder.  But  he  or  she, 
under  the  statute,  must  have  a  family.  Then,  what  is  a 
family  ?  It  is,  in  its  popular  sense,  defined  by  lexicographers 
to  be  a  collection  of  persons  living  together, — hence,  one  per- 
son can  not  constitute  a  family.  Nor  can  a  person  and  his 
or  her  children,  permanently  separated,  constitute  a  family. 
A  residence  together  is  essential  to  constitute  a  family.  And 
a  family  of  the  owner  or  householder  is  indispensable  to  the 
creation  of  the  estate  of  homestead.  A  person  never  having 
been  married,  and  having  no  family,  can  not  claim  such  an 
estate.  Nor  can  a  man  or  a  woman,  having  once  been  mar- 
ried, and  surviving  the  husband  or  wife,  and  having  no  chil- 
dren, and  acquiring  title  to  such  property  after  the  death  of 
the  husband  or  wife,  claim  an  estate  of  homestead  therein, 
any  more  than  can  a  person  who  was  never  married.  Here, 
Annie  Pierce  had  been  married,  and  lived  in  Pennsylvania 
until  after  the  death  of  her  husband.  After  that  she  came 
to  this  State,  leaving  her  three  children  in  Pennsylvania, 
with  relatives,  to  be  supported.  They  have  never  been  in 
this  State,  nor  does  it  appear  that  she  has  ever,  at  any  time 
since  coming  to  this  State,  contributed  anything  to  the  sup- 
port of  her  children,  nor  does  it  appear  she  has  any  fixed 
purpose  of  bringing  them  here  to  organize  a  family.  It  has 
been  many  years  since  she  left  them  in  Pennsylvania, — we 
infer,  sixteen  or  eighteen  years  before  the  trial.     She  says,  at 
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that  time  the  youngest  was  nineteen  years  old.  It  is  not  a 
reasonable  inference  to  conclude  that  she  ever  had  any  fixed 
purpose  to  bring  them  to  this  State,  nor  does  she  say  she 
ever  had,  but  she  hoped  to  do  so  v^hen  she  got  fixed  to  keep 
them.  It  is  therefore  incorrect  to  say  they  ever  constituted 
a  family,  with  her  at  its  head.  Had  they  constituted  a  fam- 
ily, living  on  the  property,  before  the  recovery,  and  they  had 
only  been  temporarily  absent,  it  would  have  been  otherwise. 
Nor  did  she,  so  far  as  the  evidence  shows,  ever  contribute 
anything  to  their  care  or  suJDport  after  coming  to  this  State. 
Nor  did  she  marry  Jungbluth  until  after  the  judgment  was 
recovered  and  became  a  lien  on  the  property.  Although  they 
may  have  lived  on  it,  they  were  not  married  until  afterward. 
To  create  the  title  of  homestead  by  reason  of  being  husband 
and  wife,  the  relation  must  be  legal,  and  not  pretended.  The 
marriage  can  not  relate  back  so  as  to  create  the  estate  of 
homestead  as  against  a  prior  judgment.  The  statute  will 
bear  no  such  construction.  The  estate  never  having  been 
created  and  never  attached  to  this  land,  it  is  unnecessary  to 
construe  the  second  section.  There  never  having  been  a 
homestead  estate,  the  question  can  not  arise  whether  such  an 
estate  wdll  continue  in  favor  of  the  surviving  husband  or 
wife  having  no  family,  or  whether  a  family  living  with  the 
householder  is  indispensable  to  support  such  an  estate. 

There  is  no  force  in  the  objection  that  the  sheriff  failed  to 
demand  payment  of  the  judgment  before  he  levied  the  exe- 
cution, and  did  not  notify  Annie  Pierce  of  the  levy.  It  is  no 
doubt  true  it  was  the  duty  of  the  sheriif  to  have  done  so,  and 
failing  in  that  regard,  he  may  be  liable  for  any  damage  shown 
to  have  grown  out  of  such  neglect  of  duty ;  but  such  omis- 
sion does  not  affect  the  title  acquired  under  the  sale.  But  it 
is  not  such  an  irregularity  as  would  render  the  sale  void  after 
it  had  passed  redemption,  and  the  sheriff's  deed  had  been 
made.  The  evidence,  we  think,  shows  that  she  was  notified 
of  the  sale  long  before  the  time  for  redemption  expired,  and 
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she  made  no  motion  to  have  the  sale  set  aside  for  that  rea- 
son, even  if  it  would  have  justified  it.  So  if  it  was  an  irreg- 
ularity authorizing  that  to  be  done,  she  waived  the  right  by 
acquiescing  in  the  sale  as  it  was  made. 

From  these  considerations  it  is  obvious  that  the  other 
questions  raised  require  no  discussion.  As  all  of  Annie 
Pierce's  title  passed  to  the  purchaser  at  the  sheriff's  sale  by 
his  deed,  she  had  nothing  to  sell, — hence  her  grantee  took 
nothing  by  her  deed  to  him. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Decree  reversed. 

Mr.  Justice  Dickey,  dissenting. 


John  Brennan 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  May  19,  1884. 

CeiminaIj  law — burglary  of  car — sufficiency  of  indictment  after  verdict 
and  sentence.  A  count  in  an  indictment  for  burglary,  after  the  appropriate 
introductory  matter,  charged  that  the  defendants  "willfully,  maliciously, 
feloniously  and  burglariously,  without  force,  did  then  and  there  enter  into  a 
freight  railroad  car,  *  *  *  then  and  there  being  open,  with  intent,  then 
and  there,  therein  feloniously  and  burglariously  to  steal,  take  and  carry  away, " 
etc.  No  objection  was  taken  to  the  same  before  trial,  or  by  motion  in  arrest 
of  judgment.  On  error  it  was  objected  that  the  count  was  bad  for  not  stating 
that  the  windows  and  doors  of  the  car  were  open:  Held,  that  as  the  objec- 
tion was  to  the  form  rather  than  the  substance  of  the  indictment,  even  if  well 
taken  at  an  earlier  stage  of  the  proceeding  it  could  not  avail  on  error,  and 
that  it  would  be  presumed  the  evidence  showed  that  the  doors  and  windows 
of  the  car  were  open  at  the  time  of  the  unlawful  entry. 

Writ  of  Error  to  the  Circuit  Court  of  Christian  county; 
the  Hon.  William  E.  Welch,  Judge,  presiding. 
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This  was  an  indictment  found  by  the  grand  jury  of  Chris- 
tian county,  at  the  November  term,  1881,  of  the  circuit  court, 
against  Charles  Green,  John  Brennan  and  Charles  Doyle. 
The  second  count  of  the  indictment  charged  that  the  defend- 
ants, on  the  ninth  day  of  September,  A.  D.  1881,  "at  the 
county  aforesaid,  willfully,  maliciously,  feloniously  and  burg- 
lariously, without  force,  did  then  and  there  enter  into  a  freight 
railroad  car  of  one  John  King,  Jr.,  there  situate,  the  said 
freight  railroad  car  then  and  there  being  open,  with  intent, 
then  and  there,  therein  feloniously  and  burglariously  to  steal, 
take  and  carry  away  divers  goods  and  chattels  of  said  John 
King,  Jr.,  and  with  intent  to  feloniously  steal,  take  and  carry 
away  the  goods  and  chattels  of  Lewis  Selby  and  Thomas 
Menta,  then  and  there  being  in  said  freight  railroad  car, 
contrary,"  etc.  The  jury,  on  a  trial,  found  the  defendants 
guilty  as  charged  in  the  second  count  of  the  indictment,  and 
fixed  their  punishment  at  three  years  in  the  penitentiary. 
To  reverse  the  judgment  on  this  verdict,  John  Brennan  pro- 
secutes this  writ  of  error. 

Messrs.  Craig  &  Craig,  for  the  plaintiff  in  error : 

The  second  count  of  the  indictment,  under  which  the  con- 
viction was  had,  is  bad,  in  not  charging  that  the  doors  and 
windows  of  the  car  were  open.  For  all  that  appears,  the 
doors  and  windows  may  have  been  closed,  and  the  whole  side 
knocked  out,  or  it  might  have  been  an  open  fiat  car.  There 
could  be  no  burglary  in  that  case. 

The  same  objection  that  can  be  made  to  an  indictment,  or 
might  be  made  on  motion  in  arrest  of  judgment,  can  be  urged 
on  error.     Sweeney  v.  People,  28  111.  209. 

Mr.  James  McCartney,  Attorney  General,  for  the  People, 
urged  that  the  objection  being  to  the  form  of  the  indictment, 
should  have  been  made  before  trial  and  conviction,  or  by 
motion  in  arrest,  if  the  defect  was  not  such  as  to  be  cured 
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by  the  verdict, — citing  Bishop  on  Crim.  Pr.  sees.  1284,  1285  ; 

Eev.  Stat.  chap.  110,  sec.  63 ;    Keedy  v.  People,  84  111.  569. 

The  offence  is  so  well  described  in  the  count,  as  to  present 

a  bar  to  a  second  indictment.     Morton  v.  People,  47  111.  468. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  jointly  indicted  and  tried  with  two 
others,  in  the  circuit  court  of  Christian  county,  upon  a  charge 
of  burglary.  The  indictment  contains  two  counts.  The  de- 
fendants were  each  convicted  upon  the  second  count,  and 
sentenced  to  the  penitentiary.  It  is  sought  to  reverse  this 
conviction  upon  the  sole  ground  that  the  second  count  of  the 
indictment  is  bad. 

The  statute  is :  "Whoever  *  *  *  willfully  and  mali- 
ciously, without  force,  (the  doors  and  windows  being  open,) 
enters  into  any     *     *     *     freight  or  passenger  railroad  car 

*  *  *  with  intent  to  commit  *  *  *  larceny,  *  *  * 
shall  be  deemed  guilty  of  burglary."  The  count  in  question, 
with  appropriate  introductory  matter,  charges  that  plaintiff 
in  error  and  his  co-defendants,  "willfully,  maliciously,  *  *  * 
without  force,  did    *    *    *    enter  into  a  freight  railroad  car, 

*  *  *  then  and  there  being  open,  with  intent, "  etc.  The 
only  objection  made  to  the  sufficiency  of  the  count  is,  that  it 
fails  to  say  that  the  doors  and  windows  were  open, — it  simply 
says  the  car  was  open.  This  is  rather  form  than  substance. 
We  will  not  say,  that  had  this  objection  been  taken  before 
trial,  the  circuit  court  might  not  have  properly  sustained  it, — 
of  this  we  express  no  opinion.  But  it  is  not  made  until  after 
trial,  conviction  and  sentence.  The  attention  of  the  circuit 
court  does  not  appear  to  have  been  called  to  this  alleged 
defect,  in  any  part  of  the  proceedings.  There  was  no  demur- 
rer to  the  (?ount,  no  motion  to  quash  before  trial,  and  no 
motion  in  arrest  after  conviction.  It  must  be  presumed,  in 
this  condition  of  the  record,  that  the  proof  on  the  trial  did 
show  that  the  doors  and  windows  of  the  car  were  open  at  the 
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time  of  the  unlawful  entry,  otherwise  the  court  would  not  have 
entered  judgment  of  sentence  upon  the  verdict.  It  appears 
from  the  whole  record  that  this  defendant  had  satisfactory 
notice  of  the  matter  for  which  he  was  to  be  tried.  He  could 
not  have  been  taken  by  surprise  by  proof  that  the  doors  of 
the  car  were  open.  The  offence  was  sufficiently  identified,  so 
that  he  can  never  hereafter  be  called  to  answer  for  that  felo- 
nious entry  into  that  car,  upon  an  indictment  saying  the 
doors  and  windows  were  open. 

We  feel  it  our  duty  to  affirm  the  judgment  in  this  case. 

Judgment  affirmed. 


Phcenix  Insurance  Company  of  Hartford,  Connecticut, 

William  Eink. 

Filed  at  Ottawa  September  34,  1884. 

1.  Specific  performance — sufficiency  of  proof  to  compel  execution 
of  a  parol  agreement  to  convey  land.  On  bill  for  the  specific  performance 
of  an  alleged  verbal  contract  for  the  conveyance  of  land,  the  uncorroborated 
testimony  of  the  complainant  himself  as  to  the  existence  of  such  an  agree- 
ment, contradicted  as  it  was  by  the  testimony  of  a  disinterested  witness,  it 
was  held  did  not  amount  to  that  clear  and  convincing  proof  of  a  verbal  con- 
tract to  convey  real  estate  which  is  required  for  its  establishment,  before  a 
specific  execution  of  it  will  be  decreed  in  a  court  of  equity. 

2.  Consideration — whether  it  exists.  Land  conveyed  to  a  trustee  as 
security  for  a  debt,  was  conveyed  by  the  trustee  to  the  creditor  in  payment 
of  a  portion  of  that  debt,  for  the  residue  of  which  the  creditor  obtained  a 
judgment.  The  debtor  claimed  that  upon  making  payment  of  a  part  of  that 
judgment,  the  creditor  agreed  to  reconvey  to  him  the  land  embraced  in  the 
trust  deed.  It  was  held,  even  if  such  a  promise  was  made,  there  was  no 
consideration  to  support  it.  The  payment  by  the  debtor  of  a  part  of  the 
judgment  for  the  whole  of  which  he  was  legally  liable,  couW  form  no  legal 
consideration  for  a  promise  to  make  to  him  a  deed  for  the  land,  in  addition 
to  discharging  the  judgment. 

3.  Chancery — setting  aside  sale  under  trust  deed  for  want  of  notice — 
condition  upon  which  it  may  be  done.     Where  land  held  under  a  trust  deed 
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given  to  secure  indebtedness  of  the  grantor,  has  been  sold  and  conveyed  by 
the  trustee  to  the  creditor  in  part  payment  of  the  indebtedness,  if  it  be  sought 
to  set  the  sale  aside  for  the  want  of  proper  notice,  the  relief  will  be  granted 
only  upon  the  condition  of  the  one  asking  it  doing  the  equity  of  paying  that 
portion  of  the  debt  secured  by  the  trust  deed  which  was  discharged  by  the 
sale  of  the  land. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  Brown,  Judge,  presiding. 

Mr.  A.  K.  Trusdell,  for  the  appellant. 

Messrs.  Barge,  Eathbun  &  Barge,  for  the  appellee, 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

The  bill  in  chancery  filed  in  this  case  on  the  4:th  day  of 
February,  1881,  sets  out  that  on  May  10,  1859,  one  Henry 
S.  Palmer  gave  to  the  Phoenix  Insurance  Company  of  Hart- 
ford, Connecticut,  his  promissory  note  for  the  sum  of  $231, 
payable  November  1,  1859,  and  gave  to  James  L.  Camp, 
trustee,  a  deed  of  trust  on  five  lots  of  section  16,  town  22, 
north  of  range  9,  east  of  the  fourth  principal  meridian,  in 
Lee  county,  in  this  State,  to  secure  the  payment  of  the  note, 
the  trust  deed  requiring  sixty  days'  notice  of  a  sale  under  it ; 
that  on  the  3d  day  of  September,  1860,  Camp,  the  trustee, 
claiming  that  Palmer  had  made  default  in  the  payment  of 
the  note,  without  giving  any  notice  required  by  the  trust 
deed,  sold  to  said  insurance  company  the  premises  described 
in  the  trust  deed,  for  the  sum  of  $25,  and  Camp  made  to  the 
company  a  deed  for  the  land ;  that  the  company,  on  Decem- 
ber 15,  1860,  obtained  judgment  against  Palmer  for  the  sum 
remaining  due  on  the  note,  ($194.41,)  and  costs  of  suit ;  that 
on  February  2,  1866,  Palmer  paid  the  judgment,  and  the 
insurance  company  discharged  the  same,  and  .that  at  that 
time  the  company  agreed  to  make  to  Palmer  a  deed  for  said 
premises,  and  had  failed  to  do  so;    that  on  November  16, 
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1868,  Palmer  and  his  wife  conveyed  the  premises  to  the  com- 
plainant, Kink.  The  bill  prays  for  a  conveyance  from  the 
company.  The  answer  denies  the  allegation  as  to  Camp 
making  the  sale  without  notice,  and  as  to  the  agreement  to 
make  a  deed  to  Palmer,  and  sets  up  the  Statute  of  Frauds. 
On  hearing,  the  circuit  court  decreed  that  the  sale  under  the 
trust  deed  was  void,  and  that  the  deed  made  by  Camp  there- 
under was  void,  and  that  it  be  delivered  up  to  be  cancelled. 
The  two  grounds  of  relief  are,  an  alleged  agreement  to 
convey,  and  an  insufficient  notice  of  the  trustee's  sale  The 
evidence  as  to  any  agreement  to  make  a  deed  rests  upon  the 
testimony,  alone,  of  Palmer,  who  had  given  a  warranty  deed 
for  the  premises  to  the  complainant.  There  is  no  pretence 
that  there  was  any  such  agreement  in  writing.  Palmer's 
testimony  in  respect  to  an  agreement  to  convey  is  as  follows : 
"I  had  a  conversation  with  defendant's  agent.  Can't  say 
when.  A  special  agent,  unknown  to  me,  and  James  B.  Chart- 
ers, their  attorney.  Can't  say  when,  only  that  it  was  at  Dixon. 
It  was  on  compromising  the  claim.  We  compromised  by  my 
paying  the  special  agent  $150,  he  or  they  agreeing  to  quit- 
claim the  land  back  to  me."  He  states  that  he  had  several 
conversations  with  Camp,  as  agent,  and  Charters,  as  attorney, 
with  regard  to  the  quitclaim  deed.  "Mr.  Charters  agreed  to 
get  a  quitclaim  deed."  Mr.  Charters  entirely  contradicts 
this  testimony,  so  far  as  respects  himself.  He  says  that  he 
never  was  present  and  never  heard  any  conversation  between 
Palmer  and  any  person  representing  the  Phoenix  Insurance 
Company,  in  which  the  company  promised  Palmer  to  give  him 
a  deed  for  the  land ;  that  he  never  heard  any  such  promise 
made,  and  never  told  Palmer  the  company  would  make  him 
a  quitclaim  deed  for  the  property ;  that  Palmer  never  spoke 
to  him  on  the  subject  until  after  sale  made  by  Kink,  the  com- 
plainant, to  Blackburn  ;  that  Kink  asked  witness  at  that  time 
to  try  and  get  a  quitclaim  deed  from  the  company  to  him. 
Surely,  the  testimony  of  this  interested  witness,  Palmer,  con- 


1884.]  Phcenix  Ins.  Co.  v.  Eink.  541 

Opinion  of  the  Court. 

tradicted  as  it  is,  does  not  amount  to  that  clear  and  convinc- 
ing proof  of  a  verbal  contract  to  convey  real  estate  which  is 
required  for  its  establishment,  before  a  specific  execution  of 
it  will  be  decreed  in  a  court  of  equity.  And  the  contract,  as 
attempted  to  be  proved,  is  without  the  support  of  a  valuable 
consideration,  which  it  should  have  in  order  to  its  enforce- 
ment. The  payment  of  $150,  February  2,  1866,  in  discharge 
of  a  judgment  for  $194.41,  and  costs,  rendered  on  December 
15,  1860,  is  all  of  consideration  that  is  pretended  for  the 
alleged  promise  to  make  a  quitclaim  deed  of  the  land.  The 
obligation  was  upon  the  judgment  debtor  to  pay  the  whole  of 
the  judgment,  and  the  payment  by  him  of  a  part  of  it  could 
form  no  legal  consideration  for  a*promise  to  make  to  him  a 
deed  for  land,  in  addition  to  discharging  the  judgment. 

As  respects  the  other  ground  of  relief,- — the  not  giving  of 
the  full  notice  of  the  trustee's  sale  required  by  the  trust 
deed, — it  is  a  conclusive  objection  thereto  that  the  complain- 
ant was  not  entitled,  in  a  court  of  equity,  to  the  relief  sought, 
without  doing  equity  himself.  The  complainant's  equity  in 
the  case  would  have  been  to  redeem  from  the  trust  deed,  and 
a  bill  for  that  purpose.  But  there  was  here  no  offer  to  re- 
deem, and  redemption  was  not  sought  at  all,  but  the  purpose 
was  for  the  insurance  company  to  lose  both  the  land  and  the 
portion  of  the  debt  it  was  given  to  secure, — that  is,  the  pur- 
chase price  for  the  land  which  was  credited  on  the  note  of 
Palmer, — and  that  was  the  result  which  the  decree  effected. 
There  is  no  plainer  principle  of  equity  jurisprudence  than 
that  he  who  would  have  equity  must  do  equity.  We  are  of 
opinion  that  there  was  here  no  title  to  the  equitable  relief  of 
having  the  sale  set  aside,  except  upon  the  condition  of  doing 
the  equity  of  paying  that  portion  of  the  note  secured  by  the 
trust  deed  which  was  discharged  by  the  sale  of  the  land. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill  without  prejudice. 

Decree  reversed. 
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Syllabus, 

Ithiel  C.  Towner  et  al, 

V. 

John  M.  McClelland. 

Filed  at  Ottawa  May  19,  1884. 

1.  Assignment — assignee  of  negotiable  paper  before  and  after  ma- 
turity— sale  by  agent  without  authority — whether  assignee  protected — and 
of  defences  in  equity.  "Where  the  holder  and  owner  of  two  notes  indorsed 
in  blank,  the  one  over- due  and  the  other  not,  placed  them  in  the  hands  of 
an  agent  to  receive  payment  of  them  only,  and  the  latter  sold  and  delivered 
them  to  an  innocent  purchaser  having  no  notice,  in  fact,  of  the  agent's  want 
of  authority  to  negotiate  the  same,  it  was  held,  that  the  purchaser,  as  to  the 
note  past  due,  was  put  on  inquiry  to  ascertain  whether  the  agent  had  authority 
to  negotiate  the  same,  and  took  no  title  as  to  such  note,  but  as  to  the  note 
not  due  the  purchaser  acquired  the  legal  title. 

2.  While  a  purchaser  in  good  faith  of  a  note  before  its  maturity,  which  is 
indorsed  in  blank,  acquires  the  legal  title,  and  may  enforce  his  rights  in  a 
court  of  law,  yet  if  the  note  is  secured  by  mortgage  on  real  estate,  and  he 
resorts  to  a  court  of  equity  to  foreclose  the  mortgage,  that  court  will  let  in 
any  defence  which  would  have  been  good  against  the  mortgage  in  the  hands 
of  the  mortgagee. 

3.  A  mortgage,  not  being  assignable  at  law,  the  assignee  takes  it  subject 
to  equities  between  the  parties;  and  the  fact  that  he  takes  the  note  secured 
by  the  mortgage  by  assignment  before  maturity,  free  from  all  defences  at  law, 
does  not  protect  the  mortgage  against  equitable  defences. 

4.  The  equitable  assignee  of  a  mortgage,  to  protect  his  rights  against  a 
payment  by  the  mortgagor  to  the  mortgagee,  must  give  the  former  notice, 
actual  or  constructive,  of  its  assignment.  He  may  place  the  assignment  on 
record,  or  give  notice  to  the  mortgagor,  and  thus  protect  his  equitable  rights. 
If  he  does  neither,  a  payment  of  the  debt  to  the  mortgagee, — and  there  are 
no  circumstances  to  put  the  mortgagor  on  inquiry  as  to  the  fact  of  the  assign- 
ment,— will  satisfy  the  mortgage  and  defeat  a  foreclosure.  But  such  payment 
to  the  mortgagee  after  the  legal  transfer  of  the  note  before  maturity,  will  not 
discharge  the  note,  and  it  may  be  enforced  at  law. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kane  county ;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 
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On  October  21,  1870,  Edward  S.  Wilcox  and  wife  sold  and 
conveyed  to  Ichabod  S.  Bartlett  ten  acres  of  land  in  the  city 
of  Elgin,  for  $3600.  Bartlett  paid  in  cash  $1000,  and  exe- 
cuted his  four  notes  for  the  balance, — two  notes  of  $500  each 
due  in  one  year,  $800  due  in  two  years,  and  one  for  $800 
due  in  three  years  after  date,  all  with  ten  per  cent  interest, 
and  secured  by  a  mortgage  on  the  land,  of  the  same  date, 
which  was  recarded.  On  November  15  following,  Bartlett 
paid  the  two  $500  notes,  and  the  interest  on  all  the  notes,  to 
Edward  S.  Wilcox,  the  payee,  to  October  21,  1871,  and  sub- 
sequently divided  the  land  into  forty  lots,  and  recorded  a  plat 
thereof.  On  or  about  October  21,  1871,  Edward  S.  Wilcox 
sold  and  assigned  the  two  unpaid  notes  of  $800  each,  to  his 
brother,  John  S.  Wilcox,  and  at  the  same  time  executed  a 
release  of  the  mortgage,  and  delivered  the  notes,  mortgage, 
release  and  assignment  to  John  S.  Wilcox.  Neither  the  re- 
lease nor  the  assignment  was  recorded. 

On  December  1,  1871,  Bartlett  sold  to  Hiram  Ainsworth, 
for  $500,  lots  5,  6  and  7,  and  the  south-east  half  of  lots  3  and 
4,  and  on  the  same  day  sold  to  James  S.  Schoonhoven,  for 
$840,  lots  1  and  2,  and  the  north-west  half  of  lots  3  and  4. 
The  Ainsworth  deed  was  filed  for  record  on  December  6,  1871, 
and  the  Schoonhoven  deed  on  May  7,  1872.  In  the  spring 
of  1873,  Ichabod  S.  Bartlett,  by  contract  in  writing,  sold  the 
remaining  lots  to  James  Coleman,  subject  to  the  mortgage 
on  the  land  securing  the  $1600  and  the  interest  due  on  the 
notes,  the  payment  of  which  Coleman  assumed.  This  con- 
tract having  been  lost  without  being  recorded,  was  proved 
by  parol  evidence. 

In  September,  1873,  Coleman  advertised  the  lots  sold  to 
him,  for  public  sale  on  the  27th  of  that,  month,  for  one-third 
cash,  one-third  in  one  year,  and  one-third  in  two  years,  the 
unpaid  two-thirds  to  draw  interest  at  six  per  cent,  and  be 
secured  by  mortgage  on  the  lots  sold.  Prior  to  the  sale  it 
was  arranged  between  Coleman,  Bartlett  and  John  S.  Wilcox, 
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that  the  latter  should  place  the  two  $800  notes,  the  mortgage, 
release  and  assignment,  in  the  hands  of  John  G.  Kribs,  an 
attorney  at  law  in  Elgin ;  that  when  the  lots  were  sold  at 
auction,  Bartlett  should  execute  deeds  therefor  to  the  pur- 
chasers, and  place  them  in  Kribs'  hands ;  that  Kribs  should 
procure  an  abstract  of  title,  and  receive  the  money  and  notes 
and  mortgages  from  the  purchasers,  deliver  their  deeds  to 
them,  and  from  the  proceeds  of  the  sale  pay,  first,  to  John 
S.  Wilcox  the  amount  of  principal  and  interest  on  the  notes, 
being  $1760;  second,  retain  $50  for  his  services;  third,  pay 
in  money  or  notes  to  Bartlett  the  amount  remaining  due  to 
him  from  Coleman,  being  about  $700 ;  and  lastly,  turn  over 
to  Coleman  the  remaining  proceeds  of  the  sale.  Wilcox  left 
his  two  $800  notes  with  Kribs  for  payment,  as  a  matter  of 
accommodation  to  Bartlett.  Under  this  arrangement  John 
S.  Wilcox  placed  in  Kribs'  hands  the  two  $800  notes,  the 
mortgage  and  release.  When  these  notes  were  originally 
assigned  by  E.  S.  Wilcox,  he  indorsed  them  in  blank,  and 
some  time  thereafter,  and  before  they  passed  out  of  the  pos- 
session of  John  S.  Wilcox,  the  latter  wrote  the  words  "with- 
out recourse, "  over  the  indorsements ;  but  he  testified  that  he 
had  no  thought  that  the  notes  were  to  be  assigned  or  nego- 
tiated by  Kribs,  and  that  he  never  authorized  Kribs  to  assign 
the  same. 

On  September,  1873,  the  larger  portion  of  the  lots  were 
sold  at  auction.  Many  persons  were  present  at  the  sale,  and 
Coleman  stated  to  them  publicly  that  the  title  to  the  lots  was 
clear  of  the  $1600  and  interest  due  on  the  Wilcox  mortgage ; 
that  the  mortgage,  notes  and  release  had  been  placed  in 
Kribs'  hands,  to  be  paid  from  the  proceeds  of  the  sale.  The 
purchasers  either  examined  the  abstract  of  title  and  the 
release,  or  procured  attorneys  to  do  so  for  them,  and  were 
informed  by  Kribs  that  the  mortgage  was  to  be  paid  and 
cancelled  from  the  proceeds  of  the  sale.  Lots  15,  17,  18, 
19,  20,  21,  22,  23,  24,  30,  31,  32,  33,  34,  35,  36,  37,  38,  39 
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and  40  were  sold  at  the  auction,  and  the  aggregate  of  the 
consideration  of  the  deeds  was  $3765,  of  which  one-third  was 
paid  in  cash,  and  the  remaining  two-thirds  was  secured  by 
notes  and  mortgages  running  directly  to  Bartlett. 

On  October  10,  1873,  Bartlett,  Coleman  and  Kribs  met, 
and  Bartlett  executed  deeds  for  the  lots  to  the  purchasers, 
and  placed  them  in  Kribs'  possession,  for  delivery  upon  pay- 
ment, and  the  giving  of  notes  and  mortgages  for  the  deferred 
payments ;  and  it  was  then  agreed  that  from  the  cash  pro- 
ceeds of  the  sale  Kribs  should  pay  Wilcox  the  amount  of  his 
notes  and  interest,  and  that  he  should  retain  $50  for  his  ser- 
vices, and  from  the  remaining  proceeds  pay  to  Bartlett  the 
amount  due  him,  in  accordance  with  the  previous  arrange- 
ment between  them  and  Wilcox.  Kribs  on  this  occasion 
handed  Bartlett  the  full  release  of  the  mortgage,  who,  after 
examining  it,  passed  it  back  to  Kribs,  and  requested  him  to 
put  it  on  record,  which  Kribs  promised  to  do.  Bartlett  also 
asked  Kribs  where  his  notes  were,  and  was  told  that  they 
were  filed  away  with  his  papers,  and  that  the  release  was 
kept  out  to  show  purchasers,  and  Bartlett  told  Kribs  to  take 
care  of  the  notes  and  leave  them  with  his  papers. 

Shortly  after  October  10,  1873,  Kribs  delivered  the  deeds  to 
the  purchasers,  and  received  from  them  the  money  and  notes 
due  thereon.  Kribs  received  between  $1800  and  $1900,  and 
on  the  13th  of  that  month  he  paid  John  S.  Wilcox  $1000,  and 
before  the  21st  of  the  same  month  he  paid  to  Wilcox  $1760, 
as  the  full  amount  of  principal  and  interest  unpaid  on  the 
notes.  Bartlett  received  of  the  notes  and  mortgages  a  sum 
sufficient  to  pay  him  the  balance  due  him  from  Coleman,  and 
the  remainder  of  the  proceeds,  less  $50  retained  for  services, 
was  turned  over  to  Coleman,  who  left  the  same  with  Kribs, 
to  be  sold  for  him.  Bartlett  was  never  able  to  get  a  settle- 
ment with  Kribs  for  his  notes.  Kribs'  office  was  burnt,  and 
he  pretended  that  the  Wilcox  notes  were  burned,  and  in  1875 
he  was  arrested  for  obtaining  them  of  the  complainant  by  the 
35—110  III. 
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confidence  game,  and  for  other  crimes,  was  tried  and  con- 
victed of  the  crime  of  larceny,  and  sentenced  to  the  peniten- 
tiary. In  the  fall  of  1875,  after  Kribs'  arrest,  Bartlett  for 
the  first  time  learned  that  the  two  $800  notes  were  in. the 
possession  of  John  M.  McClelland,  the  defendant  in  error. 

It  appears  from  the  complainant's  testimony,  that  about 
October  9,  1873,  Kribs  applied  to  McClelland,  and  offered  to 
sell  him  these  notes,  informing  him  that  they  were  secured 
by  mortgage  on  real  estate.  At  this  time  one  of  the  notes 
was  nearly  a  year  over-due,  and  the  other  would  mature  in 
eleven  days.  McClelland  made  no  inquiry  of  the  maker  of 
the  notes  and  mortgage,  or  of  any  one,  and  never  saw  the 
mortgage  itself  or  had  it  in  his  possession,  and  took  no 
assignment  of  it,  but  relying  implicitly  upon  the  statements 
of  Kribs,  paid  him  $1000  on  that  day,  and  on  the  22d  of  the 
same  month  paid  him  $600,  and  took  the  notes  at  a  discount 
of  $30,  and  held  them  for  more  than  two  years,  and  until 
Kribs  was  arrested,  without  making  any  effort  to  collect 
them,  during  which  time  Kribs  had  been  paying  McClelland 
the  interest  and  an  annual  bonus  of  $15,  to  let  the  notes  run. 
During  this  transaction  E.  S.  Wilcox,  at  the  request  of  Kribs, 
on  the  representation  of  Kribs  that  the  original  release  had 
been  mislaid,  executed  two  partial  releases  of  the  mortgage 
as  to  lots  10,  12,  14,  15,  16,  17,  19,  21,  22,  23,  30,  31,  32, 
33,  36  and  37,  which  were  recorded.  Neither  Bartlett  nor 
J.  S.  Wilcox  had  any  knowledge  that  such  releases  were 
being  used. 

On  December  13,  1875,  McClelland,  the  defendant  in  error, 
filed  the  bill  in.  this  case  in  the  circuit  court  of  Kane  county, 
against  Bartlett  and  all  of  the  purchasers  and  owners  of  the 
lots  so  sold,  praying  that  these  releases  be  cancelled,  and  that 
a  decree  of  foreclosure  be  made  against  all  of  the  lots  for  the 
amount  due  on  the  Wilcox  notes.  On  a  hearing  the  court 
dismissed  the  bill,  declaring  the  mortgage  cancelled,  accord- 
ing to  the  prayer  of  a  cross-bill  filed.     From  this  McClelland 


i 


1884.]  Towner  et  at.  v.  McClelland.  547 

Brief  for  the  Plaintiffs  in  Error. 

appealed  to  the  Appellate  Court  for  the  Second  District, 
which  reversed  the  decree  of  the  circuit  court,  and  remanded 
the  cause.  {McClelland  y.  Bartlett  et  al.  3  Bradw.  481.)  On 
the  return  of  the  cause  to  the  circuit  court  the  hill  was  dis- 
missed as  to  some  of  the  defendants,  new  parties  were  made 
defendants,  amended  bills  and  answers  filed,  and  additional 
proofs  taken.  On  the  second  hearing,  at  the  October  term, 
1882,  a  decree  was  again  made  dismissing  the  bill,  and  grant- 
ing the  relief  asked  in  the  cross-bill,  to  the  extent  of  declaring 
the  mortgage  paid.  McClelland  appealed  from  this  decree 
to  the  Appellate  Court,  which,  on  July  27,  1883,  reversed  the 
decree  of  the  circuit  court,  and  remanded  the  cause  to  that 
court,  with  directions  to  enter  a  decree  of  foreclosure  of  the 
mortgage  for  the  full  amount  of  principal  and  interest  due 
on  both  $800  notes,  against  lots  not  specially  released,  being 
lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  11,  13,  18,  20,  24,  25,  26,  27, 
28,  29,  34,  35,  38,  39  and  40,  to  be  sold  upon  such  decree 
in  the  inverse  order  of  their  alienation,  and  that  this  bill  be 
dismissed  as  to  the  other  parties, — the  owners  of  the  lots  in 
the  two  releases.  The  plaintiffs  in  error  are  interested  in 
part  of  the  lots  held  liable  to  the  mortgage,  and  they  bring 
the  case  here  by  writ  of  error,  to  reverse  the  decree  of  the 
Appellate  Court. 

Mr.  E.  W.  Eanstead,  for  the  plaintiffs  in  error : 

The  proofs  show  that  the  mortgage  has  been  released  as 
to  all  the  property.  The  circumstances  under  which  the 
complainant  took  the  notes  were  sufficient  to  have  put  him 
on  inquiry,  which  would  have  led  directly  to  a  full  knowledge 
that  they  were  paid,  and  of  the  fraud  perpetrated  on  him. 
•  The  authority  given  to  Kribs  to  receive  payment  of  the 
notes,  conferred  on  him  no  power  to  negotiate  them.  Ryhiner 
V.  Feickert,  92  111.  311 ;  Thcnnpson  v.  Elliott,  73  id.  221  ;  Pad- 
field  V.  Green,  85  id.  529 ;  Ames  v.  Dreiv,  31  N.  H.  475 ;  Story 
on  Agency,  sees.  98,  99,  126. 
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Complainant  knowing  that  Kribs  held  the  notes  as  agent, 
and  not  as  owner,  was  required  to  ascertain  the  extent  of  his 
authority.  {Williams  v.  Merritt,  23  111.  626.)  The  fact  that 
one  of  the  notes  was  over-due  nearly  one  year  was  sufficient 
to  put  him  on  inquiry.  Besides,  the  possession  of  the  lots 
by  Coleman  and  the  other  purchasers  was  notice  of  all  their 
equitable  rights.  Doolittle  v.  Cook,  75  111.  354 ;  Small  v. 
Stagg,  95  id.  39;  Brainard  v.  Hudson,  103  id.  218. 

McClelland,  as  the  assignee  of  the  notes,  took  the  mort- 
gage subject  to  all  equities  between  John  S.  Wilcox  and 
Bartlett,  and  has  no  greater  right  than  Wilcox  would  have 
to  enforce  the  security.  The  mortgage  not  being  negotiable 
paper,  the  purchaser  takes  it  subject  to  all  equities  in  favor 
of  the  mortgagee  and  his  assigns.  Olds  v.  Cummings,  31 
111.  139  ;  Haskell  v.  Brown,  65  id.  29 ;  Bryant  v.  Vix,  83  id. 
12;  Ogle  v.  Turpin,  103  id.  148;  Silverman  v.  Bullock,  98  id. 
11;  Melendy  v.  Keen,  89  id.  404;  White  v.  Sutherland,  64 
id.  186;  Walker  v.  Dement,  42  id.  277;  Keohane  v.  Smith,  97 
id.  156. 

Mr.  E.  N.  BoTSFORD,  for  the  defendant  in  error : 

It  is  customary  in  the  transfer  of  a  mortgage,  for  the  mort- 
gagee to  pass  a  release  to  the  purchaser,  to  be  delivered  upon 
the  payment  of  the  debt ;  and  such  will  not  operate  to  extin- 
guish the  mortgage  lien  before  payment  and  delivery.  Flower 
V.  Elwood,  Q6  111.  438. 

The  purchasers  of  the  unreleased  lots  do  not  occupy  the 
position  of  innocent  purchasers.  They  knew  of  the  mort- 
gage, and  trusted  Kribs,  as  their  agent,  to  have  the  same 
released.  Assuming  that  Kribs  had  defrauded  or  deceived 
Bartlett  and  Coleman,  he  was  their  agent,  and  intrusted  with 
their  affairs,  and  he  who  without  intentional  fraud  has  enabled 
a  person  to  do  an  act  which  must  be  injurious  to  himself  or 
to  another  innocent  party,  must  suffer  the  injury.  Story  on 
Agency,  sec.  127. 
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The  notes  being  in  Kribs'  possession,  indorsed  in  blank, 
were  prima  facie  his  property,  and  his  transfer  conveyed  a 
good  title  to  complainant.  Palmer  v.  Gardner,  77  111.  143 ; 
Jewell  V.  Cook,  81  id.  260. 

No  case  has  been  cited,  nor  can  any  be  found,  where  the 
doctrine  of  equitable  defences  against  the  foreclosure  of  a 
mortgage  has  ever  been  interposed  to  relieve  a  party  who 
had  placed  money  in  the  hands  of  his  own  agent, — or,  in  a 
case  like  this,  to  pay  his  mortgage  indebtedness, — to  relieve 
such  party  from  the  folly  of  allowing  his  agent  to  hold  the 
notes  secured  by  mortgage,  as  an  accommodation  to  such 
mortgagee  in  paying  them,  and  then  paying  to  his  own  agent, 
without  requiring  the  production  of  the  notes.  Morris  v. 
Preston,  93  111.  215;  Keohane  v.-  Smith,  97  id.  156;  Miller  v. 
Lamed,  103  id.  562. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

What  are  the  rights  of  the  parties  on  the  facts  in  this  case  ? 
Did  defendant  in  error  acquire  title  to  these  notes,  or  either 
of  them,  when  he  purchased  of  Kribs  ?  As  to  the  note  over- 
due, we  think  not.  The  case  of  Foley  v.  Smith,  6  Wall.  492, 
was  where  the  payee  of  a  note  left  it  with  a  bank  for  collec- 
tion. It  was  indorsed  in  blank,  and  not  having  been  paid  at 
maturity,  an  officer  of  the  bank,  after  it  was  due,  fraudulently 
sold  the  note,  and  it  was  held  that  the  note,  being  over-due, 
and  the  bank  having  no  power  to  sell  it,  the  purchaser  took 
no  title  to  the  note, — that  the  note  being  dishonored  by  non- 
payment at  maturity,  the  purchaser  was  put  on  inquiry  to 
ascertain  whether  the  bank  had  authority  to  sell  it,  and  fail- 
ing to  make  inquiry  to  learn  the  fact,  he  was  chargeable  with 
bad  faith,  and  took  nothing  by  his  purchase.  That  case  is 
in  point  in  this.  Here,  Kribs  had  no  power  to  sell  that  note. 
It  was  over-due,  and  that  put  defendant  on  inquiry,  and  hav- 
ing failed  to  learn  whether  Kribs  had  necessary  authority  to 
sell  the  note,  he  must  suffer  the  loss.     The  other  note,  not 
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being  due  when  he  paid  the  $1000,  and  it  was  delivered  to 
him,  depends  on  a  different  principle.  He  found  the  note 
in  circulation  and  negotiable  by  delivery.  Being  indorsed  in" 
blank,  and  not  due,  he  acquired  title  by  the  purchase  and 
delivery,  as  there  was  no  notice  or  anything  to  put  him  on 
inquiry.  The  statute  expressly  provides  that  purchasers  of 
negotiable  paper  not  due,  and  without  notice,  shall  be  pro- 
tected against  defences  of  payment  by  the  maker.  Here,  this 
note  was  not  due,  and  defendant  in  error  purchased  without 
notice,  and  as  against  the  maker  he  took  it  free  from  the 
defence  of  the  after-payment  by  Bartlett  to  Wilcox  before  the 
note  matured.  There  is  no  question  that  Bartlett  paid  Wil- 
cox in  good  faith,  nor  is  there  any  that  defendant  in  error 
acted  in  equally  good  faith,  and  the  loss  must  fall  on  one  of 
two  innocent  parties.  The  equity  of  defendant  in  error  is 
manifestly  equal  to  that  of  Bartlett,  and  where  the  equity  is 
equal  the  law  must  prevail, — and  that  maxim  applies  in  its 
full  force  in  this  case  as  to  this  latter  note.  Defendant  had, 
for  a  full  consideration,  acquired,  as  we  have  seen,  the  legal 
title,  which  must  turn  the  scale  in  his  favor.  Then,  defend- 
ant in  error  having  purchased  the  note  in  good  faith,  before 
maturity,  and  holding  the  legal  title,  all  of  his  rights  incident 
to  commercial  paper  may  be  enforced  in  a  court  of  law ;  but 
where  resort  is  had  to  a  court  of  equity  by  such  holder,  to 
foreclose  the  mortgage,  that  court  will  let  in  any  defence 
which  would  be  good  against  the  mortgage  in  the  hands  of 
the  mortgagee.  (Olds  v.  Cummings,  31  111.  188.)  It  there- 
fore follows,  that  where  the  mortgage  is  transferred  in  equity 
by  the  assignment  of  the  note  to  which  it  is  incident,  the 
assignee  of  the  mortgage  is  not  protected,  as  he  is  with  the 
note  acquired  in  good  faith  before  maturity. 

A  mortgage  not  being  assignable  at  law,  the  assignee  takes 
it  subject  to  all  equities  between  the  parties.  The  fact  that 
he  takes  the  note  by  assignment,  before  maturity,  free  from 
all  defences  at  law,  does  not  thereby  protect  the  mortgage 
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against  equitable  defences, — that  applies  alone  to  negotiable 
paper,  and  not  to  equitable  assignments.  Not  only  so,  but 
where  a  mortgage  is  assigned,  and  the  mortgagor  without 
notice  pays  the  payee,  who  has  parted  with  the  note,  that 
will  discharge  the  mortgage,  and  in  a  suit  to  foreclose,  such 
payment  may  be  set  up  in  bar  of  a  decree  for  its  foreclosure. 
The  mortgagor,  to  release  himself  from  liability  on  his  note, 
must  see  that  he  pays  the  money  to  the  holder  of  the  note, 
who  has  received  it  by  assignment  before  maturity,  but  not 
so  to  discharge  the  mortgage,  because  it  is  not  assignable  at 
law.  The  equitable  assignee,  to  protect  his  rights  against  a 
payment  by  the  mortgagor  to  the  mortgagee,  must  give  the 
former  notice,  actual  or  constructive,  of  its  assignment.  He 
may  place  the  assignment  on  record,  or  give  notice  of  the 
assignment  to  the  mortgagor.  Here  defendant  in  error  did 
neither,  nor  did  the  mortgagor  have  any  notice,  nor  was  there 
anything  to  put  him  on  inquiry.  Jt  follows  that  the  mort- 
gage was  satisfied  by  the  payment  by  Bartlett,  through  Kribs, 
to  Wilcox. 

The  decree  of  the  Appellate  Court  is  reversed,  and  the  cause 

remanded.  -r.  7 

Decree  reversed. 


John  T.  Johnson  et  al, 

V. 

Elizabeth  L.  VanEpps. 

Filed  at  Ottawa  May  19,  1884 — Rehearing  denied  September  Term,  1884. 

1.  Life  insurance — to  whom  payment  shall  be  made.  An  insurance 
policy  taken  by  the  assured  provided  for  the  payment  of  a  certain  sum  within 
thirty  days  after  due  notice  and  satisfactory  evidence  of  his  death,  to  his  wife, 
or  the  legal  representatives  of  the  assured:  Held,  that  the  intention  of  the 
assured  was,  that  his  wife  should  have  the  proceeds  in  case  she  survived  him, 
but  in  case  she  did  not,  such  proceeds  were  to  go  to  his  executor  or  admin- 
istrator, to  be  distributed  in  the  due  course  of  administration. 
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2.  Same — meaning  of  the  words  "legal  representatives."  The  words 
"legal  representatives,"  in  a  policy  of  insurance,  as  designating  the  benefici- 
aries, when  there  is  nothing  in  the  context  or  surrounding  circumstances  to 
indicate  a  contrary  intention,  mean  "executors  or  administrators."  A  policy 
of  insurance  payable  to  the  legal  representatives  of  the  assured,  is  the  same 
as  if  made  payable  to  himself. 

3.  Same — of  the  right  of  assured  to  change  same.  Where  a  policy  of 
insurance  is  made  payable  to  the  wife  of  the  party  procuring  the  same,  or  his 
legal  representatives,  whatever  may  be  the  right  of  the  assured  during  the 
lifetime  of  his  wife,  after  her  death  he  will  have  the  same  power  over  it  as  if 
it  had  been  originally  payable  to  himself,  his  executors  and  administrators, 
and  with  the  consent  of  the  insurer  he  may  surrender  the  same,  and  take  out 
a  new  one  payable  to  another  person. 

4.  Same — payable  to  a  stranger.  The  insurance  of  one's  own  life  by  a 
party,  for  the  benefit  of  one  not  a  relative,  is  not  void  on  grounds  of  public 
policy,  as  tending  to  encourage  the  commission  of  crime.  But  if  it  were,  no 
one  but  the  insurer  can  raise  the  question.  That  can  not  be  urged  by  the 
heirs  of  the  person  insured. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  David  McCulloch,  Judge,  presiding. 

Mr.  Miles  A.  Fuller,  and  Messrs.  Fuller  &  Keithley, 
for  the  appellants : 

The  first  policy  vested  a  right  in  the  beneficiaries  therein 
named,  which  could  not  be  divested  except  by  their  consent. 
Bliss  on  Insurance,  sec.  317;  May  on  Insurance,  sec.  390; 
Continental  Life  Ins.  Co.  v.  Palmer,  42  Conn.  60 ;  Chapin  v. 
Fellows,  36  id.  132;  Continental  Mutual  Life  his.  Co.  v.  Bur- 
roughs, 34  id.  305 ;  Eadle  v.  Slimmons,  26  N.  Y.  9 ;  Swan  v. 
Snow,  11  Allen,  224;  Goslin  v.  Caldwell,  1  Lea,  (Tenn.)  454; 
Wilhurn  v.  Wilhurn,  83  Ind.  56;  Gould  v.  Emerson,  99  Mass. 
154;  Knickerbocker  Life  Lis.  Co.  v.  Weits,  99  Mass.  157; 
Ricker  v.  Charter  Oak  Ins.  Co.  27  Minn.  193;  Allis  v.  Ware, 
28  id.  166  ;  Williams  v.  Williams,  68  Ala.  406;  Succession  of 
P.  A.  Kugler,  23  La.  455  ;  Pilcher  v.  New  York  Life  Ins.  Co.  33 
La.  Ann.  322 ;  Barry  v.  Equitable  Life  Ins.  Co.  59  N.  Y.  587 ; 
Glanz  V.  Gloeckler,  104  111.  573 ;  Libby  v.  Libby,  37  Me.  359. 
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Ordinarily,  the  meaning  of  the  words  "legal  representa- 
tives, "  is  that  of  executors  or  administrators ;  but  the  lan- 
guage here  shows  it  meant  the  heirs.  Bliss  on  Life  Insurance, 
sec.  319;  IVarnecke  v.  Lemhca,  71  111.  91 ;  Bowman  v.  Long, 
89  id.  19. 

Mrs.  VanEpps  does  not  belong  to  the  class  entitled  to  aid 
under  the  association,  it  being  to  afford  financial  aid  to  the 
widows  and  orphans,  heirs  or  devisees  of  deceased  members. 

Messrs.  Starr  &  Starr,  and  Mr.  John  C.  Yates,  for  the 
appellee : 

The  cases  cited  on  the  first  point,  being  on  special  statutes, 
have  no  application  here. 

After  the  death  of  Johnson's  wife  there  was  no  special  use 
in  his  keeping  his  certificate.  It  then  belonged  exclusively  to 
him,  and  he  had  the  right  to  have  the  same  cancelled  and  a 
new  one  issued  payable  to  another  person.  Clark  v.  Darand, 
12  Wis.  248;  Kenman  v.  Howard,  23  id.  128;  Gamhs  v. 
Mutual  Life  Ins.  Co.  50  Mo.  44 ;  Mutual  Benefit  Life  Ins.  Co. 
V.  Atwood,  24  Gratt.  497;  Mutual  Life  Ins.  Co.  v.  Coghill,  30 
id.  72 ;  Doll  v.  Lincoln,  31  Maine,  428 ;  Swift  v.  Mutual  Aid 
Society,  96  111.  309. 

The  new  certificate  was  issued  upon  the  application  of 
Johnson, — not  Mrs.  VanEpps.  Assenting  to  an  assignment 
is  treated  in  equity  as  a  new  policy.  Cole  v.  Marple,  98  111. 
58 ;  City  Fire  Ins.  Co.  v.  Mark,  45  id.  482 ;  Tillon  v.  Kings- 
ton Mutual  Ins.  Co.  7  Barb.  573. 

The  certificate  is  to  be  treated  as  a  policy  of  insurance. 
Masons'  Benevolent  Society  v.  Winthrop,  85  111.  537;  Masons' 
Benevolent  Society  v.  Baldwin,  86  id.  479  ;  Commercial  League 
V.  The  People,  90  id.  166;  Commonwealth  y.  Wetherhee,  105 
Mass.  160;  State  v.  Merchants'  Mutual  Benefit  Society,  72 
Mo.  146. 

There  must  be  something  illegal  or  immoral  before  a  con- 
tract can  be  void  as  against  public  policy, — something  that 
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is  calculated  to  corrupt  the  public  morals,  or  is  in  contraven- 
tion of  public  interests.  Gillett  v.  Logan  County,  67  111.  256. 
The  certificate  could  be  enforced  against  the  society  as  a 
gift  to  Mrs.  VanEpps.  Bliss  on  Life  Insurance,  513,  514, 
515;  Grangias  v.  Arden,  10  Johns.  291;  Dale  v.  Lincoln,  62 
111.  22 ;  Majors  v.  Everton,  89  id.  56 ;  Craiiz  v.  Kroyer,  22 
id.  74. 

Mr.  W.  T.  Whiting,  guardian  ad  litem  for  minor  heirs : 

It  matters  not  who  paid  the  assessments  on  these  certifi.- 
cates.     Gamhs  v.  Mutual  Life  Lis.  Co.  50  Mo.  44. 

"Heirs"  and  "legal  representatives"  are,  as  to  this  case, 
synonymous  terms.  Loos  v.  Hancock  Lis.  Co.  41  Mo.  540 ; 
Masonic  Association  v.  McAidey,  Am.  Law  Eeg.  1883,  141 ; 
Gauch  V.  St.  Louis  Mutual  Life  Lis.  Co.  88  111.  252. 

A  certificate  is  controlled  by  the  constitution  and  by-laws 
of  the  society.     Richmond  v.  Johnson,  28  Minn.  448. 

One  of  the  questions  arising  early  in  this  case  is,  which 
certificate  is  in  force.  If  the  first,  then  the  reasons  therefor 
may  be  found  in — 

First — A  vested  interest  in  the  heirs.  Pilcher  v.  New  York 
Life  Ins.  Co.  33  La.  Ann.  323 ;  Hirschl  on  Fraternities,  25 ; 
Glanz  v.  Gloeckler,  104  111.  573 ;  10  Bradw.  486. 

Second — The  second  certificate  being  void  in  whole.  Penn 
V.  Bornman,  102  111.  534 ;  McGowan  v.  Insurance  Co.  54  Vt. 
215;  VanBuren  Y.  St.  Joseph,  28  Mich.  404;  Mutual  Life 
Ins.  Co.  V.  Miller,  13  Bush,  (Ky.)  491 ;  Folmers  appeal,  87 
Pa.  St.  138.  Or  in  part.  Koontz  v.  Hannibal,  42  Mo.  128 ; 
Arnott  V.  Pittston,  2  Hun,  591. 

Third- — The  validity  in  favor  of  the  heirs,  pro  rata,  as  to 
assessments  upon  the  old  and  new  certificates,- — that  to  this 
extent,  at  least,  it  was  a  paid-up  policy — an  executed  con- 
tract. Harley  v.  Heist,  86  Ind.  199 ;  Connecticut  Mutual 
Life  Ins.  Co.  v.  Burroughs,  34  Conn.  315  ;  Landrum  v.  Knowles, 
22  N.  J.  Eq.  595. 
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The  second  certificate  could  be  attacked  on  the  ground  of 
public  policy,  and  declared  void.  Mutual  Benefit  Association 
V.  Hoyt,  46  Mich.  478 ;  Missouri  Valley  v.  Sturges,  18  Kan.  93. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  1st  of  August,  1872,  the  Illinois  Masons'  Benevo- 
lent Society,  for  the  consideration  therein  mentioned,  issued, 
under  its  seal,  to  H.  B.  Johnson,  of  Toulon,  this  State,  a  cer- 
tificate of  membership,  in  the  nature  of  a  policy  of  insurance, 
whereby  said  society  promised  and  agreed  "to  and  with  the 
said  H.  B.  Johnson,  his  heirs,  executors,  administrators  and 
assigns,  well  and  truly  to  pay,  or  cause  to  be  paid,  to  Judith 
Johnson,  his  wife,  oi'  the  legal  representatives  of  the  said  H.  B. 
Johnson,  within  thirty  days  after  due  notice  and  satisfactory 
evidence  of  his  death, "  certain  sums  of  money  in  said  cer- 
tificate or  policy  specified.  Mrs.  Judith  Johnson  having  pre- 
viously died,  the  society,  on  the  17th  of  January,  1880,  at 
the  request  of  the  assured,  and  upon  his  representation  that 
Mrs.  Elizabeth  L.  VanEpps,  of  Peoria,  Illinois,  was  then  his 
affianced,  cancelled  the  above  certificate  of  insurance,  and 
issued  another  to  him  of  that  date,  substantially  the  same  as 
the  first,  except  that  it  was  made  payable  to  the  said  ''Mrs. 
Elizabeth  L.  VanEpps,  or  the  heirs  of  the  said  H.  B.  Johnson,'" 
At  the  time  of  issuing  the  new  certificate,  certain  indorse- 
ments were  made  upon  the  old  one.  Across  the  face  was 
written:  "Cancelled — Null  and  void — New  certificate,  Jan- 
uary 17,  1880."     On  the  back  is  the  following: 

"On  the  17th  day  of  January,  1880,  the  within  certificate 

was  surrendered  to  the  Illinois  Masons'  Benevolent  Society, 

at  my  request,  and  a  new  one  of  that  date  issued,  with  benefit 

payable  to  Mrs.  Elizabeth  L.  YanEpps,  my  affianced.     I  have 

no  children.  .  -o-  -d    t 

H.  B.  Johnson, 

Formerly  of  Toulon,  Stark  county,  111." 
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At  the  date  of  this  transaction  Mrs.  YanEpps  was  a  mar- 
ried woman,  though  living  apart  from  her  husband,  from 
whom  she  was  divorced  on  the  6th  of  October  following.  The 
evidence  tends  to  show  that  prior  to  the  above  transaction 
the  assured  was  an  occasional  guest  or  lodger  in  the  house 
of  Mrs.  VanEpps,  and  that  during  the  year  1880,  his  health 
having  become  precarious,  he  changed  his  residence  to  Peoria, 
and  became  a  permanent  lodger  in  her  house,  where  he  was 
taken  care  of  and  suppoi*ted  by  her  until  the  time  of  his 
death,  which  occurred  on  the  25th  of  October,  1881.  The 
deceased  left  no  children  or  descendants  of  children,  the 
appellants  being  his  collateral  heirs  only.  Upon  Johnson's 
death,  the  company  having  been  notified  by  appellants  not 
to  pay  to  Mrs.  VanEpps  the  amount  due  under  the  policy, 
payment  was  accordingly  withheld  until  their  respective 
rights  could  be  determined.  The  company  thereupon  filed 
the  present  bill  of  interpleader,  to  compel  them  to  litigate 
their  title  to  the  fund  in  question,  which  amounts  to  $4160.41. 
The  company  has  brought  this  sum  into  court,  that  it  may 
be  paid  to  the  successful  claimants,  whoever  they  may  be. 
Upon  the  hearing  of  the  cause  the  court  found  Mrs.  VanEpps 
entitled  to  the  fund,  and  entered  a  decree  accordingly,  which, 
on  appeal,  was  affirmed  by  the  Appellate  Court  for  the  Sec- 
ond District,  and  the  heirs  bring  the  record  here  for  review. 

After  a  careful  consideration  of  the  evidence  in  this  case, 
we  do  not  feel  inclined  to  disturb  the  decree,  unless  some 
imperative  rule  of  law  demands  it.  The  proofs  satisfactorily 
show  that  Johnson,  after  the  death  of  his  wife,  by  reason  of 
the  loss  of  health,  and  consequent  travel  in  attempting  to 
regain  it,  became  financially  in  very  straightened  circum- 
stances,— so  much  so  that  he  was  in  effect  forced  to  make 
some  disposition  of  his  certificate  or  policy  of  insurance,  or 
suffer  it  to  lapse  for  non-payment  of  assessments.  Under 
these  circumstances  he  "entered  into  arrangements  with  Mrs. 
VanEpps  whereby  she  was  to  pay  all  assessments,  furnish 
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him  a  home,  and  take  care  of  him  in  case  of  sickness,"  in 
consideration  of  which  she  was  to  receive  the  proceeds  of  the 
policy  upon  his  death.  In  pursuance  of  this  understanding, 
the  old  certificate  was  taken  up  and  cancelled,  and  a  new 
one  issued,  as  already  stated.  This  agreement  has  been 
faithfully  executed  on  her  part.  The  evidence  shows  that 
after  the  change  in  the  certificates,  all  assessments,  amount- 
ing in  the  aggregate  to  $165.20,  were  paid  by  her;  that  she 
furnished  the  deceased  with  a  comfortable  home,  supported 
and  nursed  him  through  a  long  period  of  suffering  and  pros- 
tration that  preceded  his  death.  Whatever  may  be  the  legal 
aspects  of  the  case,  it  must  be  conceded  Mrs.  VanEpps,  on 
the  principles  of  natural  justice,  has  a  strong  claim  upon  the 
fund  in  dispute.  But  of  course  these  principles,  of  them- 
selves, can  not  avail,  as  the  rights  of  the  parties  to  this,  as 
well  as  to  all  other  legal  controversies,  must  be  determined 
according  to  the  positive  law  of  the  State,  whether  that  law 
entirely  coincides  with  our  notions  of  natural  equity,  or  not. 
The  question  then  is,  when  thus  tested,  what  are  the  legal 
rights  of  the  parties  ? 

The  first  position  assumed  by  appellants,  as  stated  in  their 
own  language,  is  :  "That  immediately  upon  the  issuance  of 
the  first  policy,  payable  to  'Judith  Johnson,  or  to  the  legal 
representatives  of  H.  B.  Johnson,'  the  right  of  said  benefici- 
aries became  vested.,  and  could  not  be  divested  in  any  way 
without  their  consent.  The  property,  or  ownership  of  the 
policy,  was  in  the  beneficiaries,  and  beyond  the  control  of 
Johnson,  the  insured,  and  he  could  do  no  act  to  divest  or 
transfer  it  from  them  to  other  parties."  Numerous  author- 
ities are  cited  as  sustaining  the  view  thus  stated,  among 
which  are  the  following  :  Bliss  on  Insurance,  sec.  317  ;  May 
on  Insurance,  sees.  390,  391 ;  Continental  Life  Ins.  Co,  v. 
Palmer,  42  Conn.  60 ;  Chapin  v.  Fellows,  36  id.  132 ;  Gould 
v.  Emerson,  99  Mass.  154;  Glanz  y.  Gloeckler,  104  111.  573. 
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With  respect  to  the  cases  cited,  appellee  contends  they  are, 
in  the  main,  if  not  altogether,  based  upon  the  statutes  of  the 
several  States  in  which  they  arose,  and  not  upon  common 
law  principles.  It  is  also  claimed  the  text  of  May  a^nd  Bliss 
is  founded  solely  upon  these  cases,  and  hence  it  is  concluded 
the  authorities  cited  can  have  no  effect  in  this  case.  It  is 
further  claimed  by  appellee,  that  in  the  absence  of  any  stat- 
utory provisions  controlling  the  question,  the  rule  contended 
for  by  appellants  is  applicable  only  where  the  policy  is  taken 
out  by  the  beneficiary,  and  not  by  the  party  whose  life  is 
insured, — or,  in  other  words,  only  when  the  contract  of  in- 
surance is  between  the  beneficiary  and  the  insurer,  as,  where 
a  wife  or  child  takes  out  a  policy  on  the  life  of  the  husband 
or  father,  as  in  the  case  of  Glanz  v.  Gloeckler,  104  111.  573, 
above  cited  ;  that  the  rule  has  no  application  where  one  takes 
out  a  policy  in  his  own  name,  for  the  benefit  of  his  wife  or 
child,  as  was  the  case  here ;  that  in  such  case,  the  contract 
being  between  the  insurer  and  the  party  whose  life  is  insured, 
so  long  as  the  latter  retains  possession  of  the  policy  he  has 
the  right,  with  the  consent  of  the  insurer,  to  change  the  con- 
tract  of  insurance  so  as  to  give  the  proceeds  of  the  policy, 
upon  his  death,  to  a  different  beneficiary,  or  to  change  it  in 
any  other  manner  the  contracting  parties  may  agree  upon, 
not  contrary  to  law  or  good  morals.  That  this  position  is 
supported  by  many  analogies  of  the  law,  as  well  as  by  ex- 
press adjudications,  must  be  conceded ;  (Clarke  v.  Durand, 
12  Wis.  248,  Kerman  v.  Howard,  23  id.  108,  Foster  v.  Gile, 
50  id.  603,  and  Gambs  v.  Mutual  Life  Ins,  Co.  50  Mo.  44 ;) 
and  assuming  it  to  be  the  law,  the  decree  in  this  case  is  clearly 
right.  But  whether,  as  a  general  proposition,  this  be  the 
correct  view  or  not,  we  do  not  regard  as  material  to  the  deci- 
sion of  this  case,  and  we  shall  therefore  not  stop  to  consider 
it,  as  the  conclusion  to  be  reached  will  be  placed  on  a  differ- 
ent ground. 
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If,  as  claimed  by  appellants,  where  one  takes  out  a  policy 
on  his  own  life  for  the  benefit  of  another,  the  latter  at  once 
acquires  a  vested  interest  therein  which  can  not  be  defeated 
by  any  -act  of  the  assured  or  insurer,  or  by  the  combined 
action  of  both,  it  would  seem  to  follow  such  an  interest  would 
not  be  defeated  by  the  death  of  the  beneficiary  in  the  lifetime 
of  the  assured,  but  that  in  such  case  the  right  thus  vested  in 
the  policy  would  pass,  like  any  other  chattel  interest,  to  the 
executor  or  administrator  of  the  beneficiary,  so  that  if  it  be 
assumed  the  interest  in  the  first  certificate  of  insurance,  upon 
being  issued,  at  once  vested  in  Mrs.  Johnson,  and  the  rule 
suggested  be  applied  to  the  present  case,  it  is  clear  the  right 
to.the  proceeds  of  the  policy  is  in  her  personal  representatives, 
and  not  in  the  appellants,  v/hich  of  course  would  be  fatal  to 
their  claim.  They  are  therefore  forced  to  the  position  that 
upon  the  death  of  Mrs.  Johnson,  the  first  beneficiary  in  the 
order  of  limitation,  and  all  persons  claiming  through  her, 
ceased  to  have  any  interest  in  the  policy  or  its  proceeds,  and 
it  seems  to  be  now  conceded  by  both  parties  to  this  appeal 
that  the  instrument  in  question  must  be  now  construed  in  the 
same  way  it  would  be  if  Mrs.  Johnson's  name  had  never 
appeared  in  it  as  a  beneficiary.  It  is  manifest,  as  already 
remarked,  any  other  view  would  be  fatal  to  the  claim  of 
appellants.  Striking  out  the  name  of  Mrs.  Johnson  as  a 
beneficiary,  the  policy  or  certificate  would  then  be  payable  to 
"the  legal  representatives  of  the  said  H.  B.  Johnson,"  and 
the  question  for  determination  is,  what  construction  should  a 
policy  receive  thus  drawn.  If  by  the  expression,  "legal  repre- 
sentatives," is  meant  the  executor  or  administrator  of  John- 
son, which  is  the  ordinary  meaning  attached  to  it,  it  is  clear 
appellants  did  not,  as  contended  by  their  counsel,  take  an 
immediate  vested  interest  in  the  policy  at  the  time  it  was 
issued,  and  if  they  took  none  then,  it  will  hardly  be  contended 
they  have  any  now.  The  doctrine  seems  to  be  well  recog- 
nized that  the  words,  "legal  representatives, "  when  used  to 
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indicate  those  entitled  by  law  to  a  decedent's  personal  estate, 
as  was  the  case  here,  uniformly  mean,  where  there  is  nothing 
in  the  context  or  surrounding  circumstances  to  indicate  a 
contrary  intention,  "executors  and  administrators."  {Loos 
V.  John  Hancock  Life  Lis,  Co.  41  Mo.  538.)  In  2  Jarman 
on  Wills,  sec.  649,  the  author,  referring  to  the  expressions, 
"legal  representatives,"  and  "personal  representatives,"  says  : 
"Each  of  these  terms,  in  its  strict  literal  acceptation,  evi- 
dently means  executors  or  administrators,  who  are,  properly 
speaking,  the  'personal  representatives'  of  their  deceased 
testator  or  intestate." 

We  fail  to  discover  anything  in  the  certificate  to  indicate 
the  expression,  "legal  representatives,"  was  used  out  of  its 
ordinary  and  appropriate  sense  ;  nor  do  we  perceive  anything 
in  the  surroundings  or  circumstances  attending  the  trans- 
action to  warrant  the  conclusion  the  expression  in  question 
was  used  in  any  other  sense  than  that  of  "executors"  or 
"administrators."  On  the  contrary,  we  are  of  opinion  the 
circumstances  rather  strengthen  the  view  it  was  used  in  its 
ordinary  and  appropriate  sense,  as  above  stated.  Judging 
from  Johnson's  pecuniary  circumstances  at  the  time  of  his 
death,  it  is  probable  he  was  a  man  of  limited  means  when 
the  first  certificate  was  issued.  He  was  without  children, 
and  outside  of  his  wife  he  had  no  relations  that  he  was  under 
any  obligation  to  maintain  or  provide  for.  His  highest  duty, 
therefore,  in  disposing  of  the  proceeds  of  the  certificate  of 
insurance,  was  to  first  provide  for  his  wife,  and  then  for  such 
as  might  have  just  claims  against  his  estate  in  the  event  he 
survived  her,  and  this  we  think  he  accomplished  by  limiting 
the  proceeds  of  the  certificate  in  the  manner  he  did.  In 
short,  we  think,  so  far  as  the  first  certificate  is  concerned,  it 
was  the  intention  of  Johnson  that  his  wife  should  have  the 
proceeds  in  the  event  she  survived  him,  but  in  case  she  did 
not,  such  proceeds  were  to  then  go  to  his  executor  or  admin- 
istrator, to  be  distributed  in  due  course  of  administration. 
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This  view  is,  of  course,  fatal  to  appellants'  claim.  Whatever 
may  have  been  the  rights  of  Johnson  with  respect  to  the 
policy  before  the  death  of  his  wife, — about  which  we  express 
no  opinion, — we  have  no  hesitancy  in  holding  that  after  that 
event  he  had  the  same  power  over  it  as  if  it  had  originally 
been  made  payable  to  himself,  "his  executors  and  adminis- 
trators," in  which  case,  of  course,  he  would,  at  any  time 
during  his  life,  with  the  consent  of  the  company,  have  had 
the  right  to  surrender  it,  and  take  out  another,  making  a 
different  disposition  of  the  proceeds,  as  was  done  in  this  case. 
The  taking  out  of  the  new  certificate  was,  under  the  circum- 
stances of  this  case,  in  legal  effect  the  taking  out  of  a  new 
policy ;  and  that  it  was  competent  for  the  contracting  parties 
to  do  so,  under  the  circumstances  of  this  case,  is  fully  shown 
by  the  case  of  Swift  v.  Mutual  Aid  Society,  96  111.  309.  We 
cite,  also,  in  this  connection.  Cole  v.  Marple,  98  111.  58 ; 
Mutual  Benefit  Life  Ins.  Co.  v.  Atwood,  24  Gratt.  497  ;  Mutual 
Life  Ins.  Co.  v.  Coghill,  30  id.  72 ;  Doll  v.  Lincoln,  31  Maine, 
428. 

The  iudgment  will  be  affirmed.  r   i         ^    ^       ■, 

''     ^  Judgment  affirmed. 

Mr.  Justice  Sheldon,  dissenting: 

I  regard  the  provision  for  payment  to  Mrs.  VanEpps  as 
void,  as  being  repugnant  to  the  whole  purpose  and  design  of 
the  association,  as  set  forth  in  its  constitution  and  by-laws. 
Article  2  of  its  constitution  declares :  "The  business  and 
object  of  this  society  shall  be  to  give  financial  aid  and  benefit 
to  the  widows,  orphans,  and  heirs  or  devisees  of  deceased 
members."  A  section  of  its  by-laws  declares  :  "The  business 
and  object  of  this  society  shall  be  to  afford  financial  aid  and 
benefit  to  the  widows,  orphans,  heirs  and  devisees,  only,  of 
its  deceased  members."  The  latitude  allowable  in  the  case 
of  insurance  companies  in  making  policies  of  insurance  for 
the  benefit  of  others,  is  not,  consequently,  admissible  in  such 
36—110  luD. 
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a  case  as  this,  as  our  statute  in  respect  to  "corporations  not 
for  pecuniary  profit, "  declares  :  "Associations  and  societies 
which  are  intended  to  benefit  the  widows,  orphans,  heirs  and 
devisees  of  deceased  members  thereof,  *  *  *  shall  not  be 
deemed  insurance  companies." 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam:  The  point  is  made  in  the  petition  for  a 
rehearing,  that  the  law  will  not  sanction  any  contract  or 
other  engagement  which  has  a  tendency  to  the  commission  of 
crime,  and  it  is  claimed  the  insuring  of  one's  own  life  for  the 
benefit  of  a  stranger  has  such  a  tendency, — hence  it  is  con- 
cluded the  certificate  of  insurance  to  Johnson,  for  the  benefit 
of  Mrs.  VanEpps,  is  void.  Viewing  this  as  an  original  ques- 
tion, there  is  certainly  but  little,  if  any,  force  in  it,  so  far 
as  it  is  supposed  to  be  applicable  to  the  case  in  hand.  It  is 
an  every  day  occurrence  for  persons  to  make  wills  containing 
bequests  to  mere  strangers  having  no  notice  of  their  pro- 
visions, and  yet  the  validity  of  such  wills  has  never  been 
questioned  on  the  ground  suggested.  So,  it  is  not  infrequent 
that  contracts  are  made  to  pay  sums  of  money  upon  the 
death  of  a  specified  person.  So,  it  is  a  part  of  every  day's 
experience  to  convey  lands  to  one  for  life,  with  remainder  in 
fee  to  another,  and  the  validity  of  these  transactions  has  cer- 
tainly never  been  doubted  on  the  grounds  suggested, — and 
yet  the  temptation  of  the  beneficiary  to  accelerate  the  enjoy- 
ment of  property  thus  limited,  by  taking  life,  is  just  as  strong 
in  either  of  the  cases  mentioned  as  in  the  case  before  us. 

Upon  the  record  before  us,  however,  we  deem  it  wholly 
unnecessary  to  inquire  whether  the  claim  of  Mrs.  VanEpps 
stands  upon  the  same  footing  that  one  confessedly  founded 
upon  a  wager  policy  does,  as  is  claimed  to  be  the  case  by 
appellants,  for  the  result,  let  the  question  be  decided  as  it 
may,  is  all  the  same,  and  equally  fatal  to  their  right  to  main- 
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tain  this  appeal.  The  company  has  brought  the  fund  in  dis- 
pute into  court,  for  the  express  purpose  of  discharging  its 
liability  on  the  certificate  or  policy  payable  to  Mrs.  VanEpps, 
and  sets  forth  in  its  bill  that  the  former  certificate  was,  at 
the  request  of  Johnson,  in  his  lifetime,  taken  up  and  cancelled 
by  the  company,  and  consequently  now  has  no  existence. 
These  facts  are  not  denied  by  appellants,  but  are  admitted 
upon  the  record  to  be  true,  and  the  only  shadow  of  claim 
they  have,  or  claim  to  have,  to  the  fund  in  question,  must  be 
worked  out  through  the  present  certificate,  which  is  expressly 
payable  to  Mrs.  VanEpps,  and  the  by-laws  of  the  company 
or  society,  in  express  terms,  as  well  as  the  law  of  the  State, 
if  the  certificate  has  any  legal  effect  at  all,  require  the  fund 
to  be  paid  to  ''the  beneficiaries  named  in  the  certificate.'" 

If  the  requirement  of  the  by-laws  is  to  be  observed,  this 
money,  of  course,  must  be  paid  to  Mrs.  VanEpps.  But  for 
the  purpose  of  defeating  her  claim,  appellants,  as  we  have 
just  seen,  say  the  making  of  the  certificate  payable  to  her 
was  not  authorized  by  law, — that  such  a  contract  is  in  the 
nature  of  a  wagering  policy,  and  is  consequently  void  as 
against  public  policy.  Conceding,  for  the  purposes  of  the 
argument,  this  is  so,  and  that  the  decree  for  this  reason  is 
erroneous,  it  does  not  necessarily  follow  the  decree  should  be 
reversed,  at  the  instance  of  appellants,  for  that  reason.  The 
argument  is  like  a  two-edged  sword, — it  cuts  both  ways.  It 
proves  too  much.  As  it  has  been  fully  shown  the  alleged 
rights  which  appellants  are  seeking  to  enforce  in  this  pro- 
ceeding are  based  upon  this  very  certificate,  and  if  it  is  true, 
as  claimed  by  them,  the  certificate  is  void  as  against  public 
policy,  it  manifestly  follows  they  themselves  acquired  no 
rights  under  it,  for  no  one  can  acquire  rights  under  a  void 
instrument,  and  it  is  hardly  necessary  to  add,  one  will  not  be 
heard  to  complain  of  an  error  that  does  not  injuriously  affect 
some  right  of  his.  Assuming  appellants'  hypothesis  to  be 
true,  the  company  or  society  alone  would  have  the  right  to 
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complain.  But  it  is  entirely  content,  and  makes  no  objec- 
tion whatever  to  the  payment  of  the  money  on  the  ground 
suggested. 

In  any  view,  appellants  have  no  right  to  the  proceeds  of 
the  certificate  in  question. 


QuiNCY  W.  Wellington 

V. 

Harry  C.  Heermans  et  al. 

Filed  at  Ottawa  May  19,  1884. 

1.  Paety — to  bill  to  foreclose  mortgage.  The  holder  of  a  bond  and 
mortgage,  claiming  to  own  the  same  by  a  gift  of  the  mortgagee,  though  he 
may  have  pledged  the  same  to  secure  a  loan,  is  a  proper  party  in  a  bill  by 
another,  claiming  adversely,  to  foreclose  the  mortgage,  and  if  not  made  a 
party  to  the  bill,  will  not  be  concluded  by  the  decree  of  foreclosure,  and  his 
assignee  may  maintain  a  bill  to  impeach  the  decree  on  the  ground  that  the 
party  so  foreclosing  the  mortgage  did  not  own  the  bond  and  mortgage,  and 
had  no  equitable  title  to  the  same. 

2.  Same — unknown  persons  a.s  parties — designating  known  parties  as 
such,  fraudulently.  Section  7  of  the  Chancery  act,  which  provides  that  in 
suits  in  chancery  and  suits  to  obtain  title  to  lands,  if  there  be  persons  inter- 
ested in  the  same  whose  names  are  unknown,  they  may  be  made  parties 
by  the  name  and  description  of  "unknown  owners,"  must  be  fairly  and  rea- 
sonably complied  with,  and  not  evaded  by  making  a  known  person  a  party 
under  such  designation.  A  complainant  knowing  the  parties  in  interest,  and 
adopting  the  mode  authorized  by  this  provision,  is  guilty  of  a  fraud  on  the 
law  and  on  parties  in  interest  thus  described,  against  which  the  courts  will 
relieve. 

3.  Gift — of  bond  and  mortgage  by  a  party,  after  the  appointment  of 
a  receiver.  Where  the  owner  of  a  bond  and  mortgage,  after  the  appointment 
of  a  receiver  of  his  effects  in  New  York,  where  he  resided,  gave  the  same  to 
a  relative,  and  assigned  the  same,  it  not  appearing  that  the  receiver  ever  had 
possession  of  the  same,  and  the  receiver  afterwards  settled  with  the  court 
and  was  discharged,  and  the  donor  never  revoked  the  gift  after  the  receiver's 
discharge,  it  was  held,  that  the  gift  passed  a  title  to  the  donee,  and  that  it 
would  be  presumed  the  donor  ratified  the  gift  after  the  receiver  was  dis- 
charged. 
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4.  Deceee — who  may  have  same  opened  within  three  years.  The  stat- 
ute which  allows  a  defendant  not  served  with  process,  and  who  fails  to  appear 
before  decree,  to  come  in  within  three  years  and  have  the  decree  opened,  and 
be  allowed  to  defend  on  the  merits,  applies  only  to  persons  made  defendants 
to  the  bill.  One  not  made  a  party  is  not  required  to  adopt  such  a  course, 
but  may  file  a  bill  to  impeach  the  decree  and  establish  his  rights.  Besides, 
this  provision  was  intended  to  give  an  additional  remedy,  and  not  to  limit  or 
take  away  those  already  in  existence. 

5.  Assignment — to  an  agent  or  triistee — change  of  possession.  Where 
a  party  made  a  writing  purporting  to  convey  all  his  real  and  personal  estate 
to  a  trustee,  for  the  puipose  of  sales  and  collections  for  the  benefit  of  the 
maker,  the  trustee  to  be  paid  a  commission  on  all  moneys  by  him  received 
and  paid  over  as  directed,  and  afterwards  executed  and  delivered  to  another 
person  an  assignment  of  a  bond,  and  mortgage  securing  the  same,  and  deliv- 
ered the  bond  and  mortgage  to  the  assignee,  and  there  was  no  proof  that  the 
trustee  ever  had  possession  of  the  same,  it  was  held,  that  the  assignment  and 
delivery  passed  the  beneficial  title  to  the  assignee. 

6.  Same — of  chose  in  action — change  of  possession  to  pass  title.  The 
title  to  chattels  or  choses  in  action  does  not  pass  by  sale  or  gift,  as  to  credit- 
ors or  purchasers,  unless  accompanied  by  possession,  either  actual  or  con- 
structive. 

7.  Where  a  person  by  a  written  document  granted  and  conveyed  all  his 
estate,  real  and  personal,  to  a  nephew,  in  trust,  to  sell  his  lands  and  convert 
his  means  into  money,  and  to  manage  the  estate  for  the  grantor's  benefit,  the 
proceeds  to  be  paid  out  and  distributed  as  the  grantor  might  direct,  and  it 
appeared  that  both  persons  occupied  the  same  office  both  before  and  after 
the  making  of  such  writing,  and  it  did  not  appear  that  any  change  in  the 
possession  of  the  grantor's  choses  in  action  was  ever  made,  and  the  grantor 
afterwards  transferred  a  bond  and  mortgage  to  a  grand-nephew,  and  delivered 
the  same  to  him  as  a  gift,  it  was  held,  that  there  was  no  such  delivery  to  the 
trustee  shown  as  would  pass  the  title  to  the  bond  and  mortgage  as  against 
the  donee.  If  the  trustee  was  not  a  mere  volunteer,  but  a  purchaser,  it  seems 
the  same  strictness  of  proof  of  a  delivery  would  not  have  been  required. 

8.  Deed — construed,  as  to  whether  passing  any  beneficial  title.  A  deed 
recited  that  the  grantor,  from  infirmities  and  advanced  age,  deemed  it  expe- 
dient to  convey  his  estate,  real  and  personal,  to  his  nephew,  and  then  granted 
and  conveyed  such  estate  to  the  latter,  with  a  proviso  that  the  grantee  should 
sell  the  real  estate  for  the  best  prices,  and  lease  the  same  until  sold,  and 
collect  all  debts  due  the  gi-antor,  the  avails  of  said  estate  to  be  disposed  of, 
first,  to  defray  the  expenses  of  the  trust,  fixing  the  commissions;  second, 
the  residue  to  be  paid  over  to  the  grantor  during  his  life,  or  appropriated  to 
his  uses  under  his  direction;  and  thirdlj^  after  his  decease  the  balance  to  be 
distributed  as  the  grantor  might  direct  in  a  supplementary  writing:  Held, 
that  in  equity  the  grantor  was  the  only  beneficiary,  and  had  the  absolute  right 
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to  receive  the  money  arising  from  the  sale  of  any  of  his  property,  to  dispose 
of  as  he  chose,  and  unless  sold  by  the  trustee,  the  grantor  might  transfer  a 
bond  and  mortgage  of  his  to  any  one  he  saw  fit,  and  pass  the  equitable  title,, 
especially  when  the  trustee  had  not  reduced  the  same  to  his  actual  possession. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Lake  county ;  the  Hon.  Charles  Kellum,  Judge,  presiding. 

This  was  a  bill  in  the  nature  of  a  bill  of  review,  filed  in 
the  circuit  court  of  Lake  county,  on  March  22,  1878,  by  the 
appellant,  Quincy  W.  Wellington,  against  John  Heermans, 
since  deceased,  and  the  other  appellees,  seeking  to  review  a 
decree  of  said  circuit  court  rendered  at  the  March  term,  1876, 
in  a  case  of  a  bill  filed  by  said  Heermans  to  foreclose  a  cer- 
tain mortgage,  and  asking  that  appellant  be  decreed  to  be 
the  owner  of  said  mortgage,  and  that  he  be  subrogated  to  all 
the  rights  of  said  Heermans  acquired  at  a  sale  which  had 
been  made  under  said  decree,  and  asking,  also,  by  way  of 
alternate  relief,  that  said  decree  be  held  null  and  void,  and 
that  the  mortgaged  premises  be  again  sold,  etc. 

On  July  15,  1867,  Alonzo  I.  Wynkoop,  of  Chemung,  in  the 
State  of  New  York,  executed  and  delivered  his  bond  to  Joseph 
Fellows,  of  Corning,  in  the  same  State,  for  $14,045.58,  pay- 
able in  ten  equal  annual  installments,  with  interest  at  seven 
per  cent  per  annum,  from  January  1,  1867,  and  on  the  same 
day  Wynkoop  and  wife  executed  and  delivered  to  said  Fellows 
their  mortgage  upon  certain  lands  in  Lake  county,  in  this 
State,  in  the  bill  described,  to  secure  the  payment  of  said 
bond,  which  mortgage  was  recorded  in  the  proper  office.  On 
October  10,  1868,  Fellows  executed  and  delivered  to  John 
Heermans,  since  deceased,  an  instrument  in  the  words  and 
figures  following,  to- wit : 

"W^hereas,  I,  Joseph  Fellows,  of  Corning,  in  the  county  of 
Steuben,  and  State  of  New  York,  from  infirmities  and  ad- 
vanced age,  deem  it  expedient  to  convey  to  my  nephew,  John 
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Heermans,  of  Corning,  aforesaid,  my  real  and  personal  estates 
in  the  States  of  New  York,  Pennsylvania,  Michigan,  Wiscon- 
sin, Indiana,  Ohio,  Illinois  and  West  Virginia,  as  trustee,  for 
the  purposes  hereinafter  stated :  Now,  therefore,  I,  the  said 
Joseph  Fellows,  in  consideration  of  the  premises,  and  also  of 
one  dollar  to  me  paid  by  the  said  John  Heermans,  the  receipt 
whereof  is  acknowledged,  have  sold,  and  by  these  presents  do 
grant,  release  and  convey,  unto  the  said  John  Heermans,  his 
heirs  and  assigns  forever,  all  my  real  and  personal  estates  in 
the  several  States  aforesaid,  to  have  and  to  hold  the  same, 
unto  the  said  John  Heermans,  his  heirs  and  assigns  forever : 
Provided,  always,  that  the  said  John  Heermans  shall  sell  the 
said  granted  lands,  by  retail,  for  the  best  prices  that  can  be 
got  for  the  same,  and  convey  them  in  fee  simple  to  purchasers, 
with  covenants  of  warranty,  binding  my  heirs  to  warrant  and 
defend  the  titles  to  the  lands  so  to  be  sold  and  conveyed ; 
and  until  such  lands  shall  be  sold  as  aforesaid,  he  shall  rent 
such  of  them  as  can  be  rented,  for  the  best  prices  that  can 
be  got.  He  shall  collect  all  debts  owing  to  me,  and  execute 
deeds,  as  aforesaid,  for  all  lands  now  under  contract  of  sale, 
on  payment  of  the  debts  owing  on  them,  respectively.  The 
avails  of  the  said  real  and  personal  estates  shall  be  paid,  dis- 
tributed and  disposed  of,  as  follows :  First,  to  defray  the 
expenses  of  this  trust,  to-wit,  five  per  cent  commission  on 
all  moneys  received  and  paid  out,  and  all  necessary  and  rea- 
sonable expenditures  and  charges  in  and  about  the  execution 
of  the  trust,  including  local  agencies.  Secondly,  during  my 
life  the  residue  of  all  moneys  received  shall  be  paid  over  to 
me,  or  appropriated  to  my  uses,  under  my  direction.  Thirdly, 
after  my  decease,  and  after  the  payment  of  all  my  just  and 
legal  debts,  and  the  expenses  of  the  trust,  as  aforesaid,  the 
residue  shall  be  distributed  as  directed  in  a  writing  supple- 
mentary to  this  deed,  to  be  executed  by  me  hereafter,  or  in 
case  such  writing  shall  not  be  executed,  then  the  said  residue 
shall  be  distributed  to  my  heirs,  according  to  the  laws  of  the 
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State  of  New  York.  I  authorize  and  direct  tlie  said  John 
Heermans,  in  his  discretion,  to  compromise  any  disputed 
claims,  and  also  to  make  abatements  in  debts  where  the 
security  is  insufficient  or  doubtful. 

"In  witness  whereof,  I,  the  said  Joseph  Fellows,  have  here- 
unto set  my  hand  and  seal,  on  this  10th  day  of  October,  1868. 

Joseph  Fellows,      [l.  s.]  " 

On  October  15,  1868,  Fellows  executed  and  delivered  to 
Heermans  the  supplementary  writing  referred  to,  in  regard 
to  the  distribution  of  his  estate  after  his  death.  Heermans 
accepted  the  trust,  and  took  possession  of  all  the  books  and 
papers  belonging  to  the  estate,  as  he  testified.  The  Wyn- 
koop  bond  and  mortgage  belonged  to  the  estate,  but  Heer- 
mans admitted  that  he  did  not,  after  the  execution  of  the 
two  instruments  above  referred  to,  see  the  Wynkoop  bond 
and  mortgage. 

On  December  28,  1868,  Fellows  executed  an  instrument  in 
writing  revoking  all  the  powers  conferred  on  said  Heermans, 
and  declaring  that  he  revoked  both  of  the  aforesaid  instru- 
ments of  writing,  and  withdrew  the  same.  A  copy  of  this 
instrument  of  revocation  was  served  upon  Heermans  shortly 
after  its  date.  About  this  time  Fellows  took  possession  of 
his  office,  and  the  books  and  papers  relating  to  the  trust 
estate,  and  in  1869  employed  Joseph  F.  Hill,  Jr.,  his  grand- 
nephew,  as  his  clerk. 

On  January  28,  1869,  Fellows  filed  his  bill  in  the  Supreme 
Court,  in  Steuben  county,  New  York,  asking  that  the  instru- 
ments of  October,  1868,  be  declared  a  mere  power  of  attor- 
ney, revocable  by  the  plaintiff,  and  that  the  same  be  set  aside 
and  annulled.  The  Supreme  Court,  on  a  hearing,  dismissed 
this  bill,  holding  that  the  instruments  of  October  10  and  15 
were  valid,  etc.  Fellows  appealed  from  the  decree  to  the 
general  term  of  that  court,  and  on  January  17,  1870,  a 
receiver  was  appointed,  and  an  injunction  against  Heermans 
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was  continued.  The  receiver  entered  upon  his  duties  Janu- 
ary 21,  1870,  and  employed  Hill  as  his  clerk. 

July  9,  1870,  Fellows  executed  and  delivered  to  Joseph  F. 
Hill,  Jr.,  an  assignment  of  the  Wynkoop  bond  and  mortgage, 
which  assignment  was,  July  25,  1870,  duly  recorded  in  Lake 
county,  in  this  State.  This  was  a  gift  to  Hill.  On  June  28, 
1871,  and  on  July  1,  1871,  Fellows  entered  into  an  agree- 
ment with  Heermans,  and  executed  an  instrument  setting 
aside  the  former  revocation,  and  abandoned  his  appeal.  On 
April  29,  1873,  Joseph  Fellows  died. 

On  March  5,  1872,  Joseph  F.  Hill,  Jr.,  executed  and  deliv- 
ered to  his  father,  Joseph  F.  Hill,  Sr.,  an  assignment  of  the 
Wynkoop  bond  and  mortgage,  which  was  recorded  in  Lake 
county  on  March  15,  1872.  This  was  done  by  Hill,  Jr.,  for 
his  father's  accommodation,  and  to  enable  him  to  borrow 
some  money  of  George  F.  Lee.  March  22,  1872,  Hill,  Sr., 
executed  to  George  F.  Lee  an  assignment  of  the  same  bond 
and  mortgage,  which  was  recorded  March  25,  and  a  loan 
made  by  Lee  to  Hill,  Jr. 

August  30, 1872,  Lee  filed  his  bill  of  foreclosure  of  the  bond 
and  mortgage  in  the  circuit  court  of  Lake  county,  against 
Wynkoop  and  his  wife,  John  Heermans,  and  others.  Lee  died 
February  10,  1874,  leaving  him  surviving  Mary  H.  Lee,  his 
widow,  and  an  only  child,  and  on  the  18th  of  August,  1875, 
Mrs.  Lee,  as  administratrix  of  her  husband's  estate,  assigned 
the  bond  and  mortgage  back  to  Hill,  Jr.,  which  assignment 
was  duly  acknowledged  and  recorded.  Wynkoop  died  shortly 
after  the  filing  of  Lee's  bill,  having  devised  the  land  to  his 
widow,  she  being  also  his  executrix.  Heermans  had  the  Lee 
suit  dismissed  for  want  of  prosecution,  and  on  January  26, 
1876,  filed  his  bill  in  the  circuit  court  of  Lake  county,  against 
Phebe  Wynkoop,  the  unknown  heirs  of  George  F.  Lee,  de- 
ceased, the  unknown  owners,  etc.,  which  bill  set  forth  that 
Heermans  "has  no  knowledge  of  the  whereabouts  of  said 
bond  and  mortgage,  or  whether  or  not  they  are  in  existence ; 
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that  he  has  not  seen  them  since  they  were  taken  from  his 
possession  by  the  said  Joseph  F.  Hill,  Jr,  and  Joseph  F. 
Hill."  Heermans,  in  his  answer  to  Lee's  bill,  said:  "The 
complainant,  (Lee)  in  seeking  to  foreclose  the  same,  is,  in 
fact,  acting  as  the  agent  and  tool  of  the  said  Joseph  F.  Hill, 
Jr.,  or  the  said  Joseph  F.  Hill,  or  both  of  them." 

At  the  March  term,  1876,  of  the  Lake  circuit  court,  the 
bill  filed  by  Heermans  was  taken  for  confessed  by  all  the  de- 
fendants, and  a  decree  was  entered  that  Heermans  was  the 
absolute  owner  of  the  Wynkoop  bond  and  mortgage,  and  that 
the  assignments  of  the  same  from  Fellows  to  Hill,  Jr.,  and 
from  Hill,  Jr.,  to  Hill,  Sr.,  and  from  the  latter  to  Lee,  were 
wholly  void,  and  that  there  was  then  due  and  unpaid  to 
Heermans,  upon  said  bond  and  mortgage,  the  sum  of  $23,- 
123.69,  and  that  said  mortgaged  premises  be  sold,  etc.  On 
June  19,  1876,  the  master  in  chancery  sold  all  of  the  mort- 
gaged premises  to  Harry  C.  Heermans,  the  son  of  John  Heer- 
mans, for  the  sum  of  $22,741.67,  except  one  tract  sold  to 
one  Duddles,  which  was  sold  for  $995.  On  September  26, 
1877,  the  master  made  his  deed  to  Harry  C.  Heermans  for  the 
land  bought  by  him.  Subsequently  to  that,  and  at  various 
times,  Harry  C.  Heermans  conveyed  various  parcels  of  the 
land  to  various  persons  made  parties  defendant  to  this  suit, 
none  of  whom  the  bill  alleges  are  innocent  parties,  and  none 
of  whom  have  paid  up  the  alleged  consideration. 

March  14,  1882,  the  death  of  John  Heermans  was  sug- 
gested, and  Harry  C.  Heermans,  as  his  executor,  was  made 
a  party  defendant  in  his  stead.  No  money  was  paid  at  the 
master's  sale  by  either  Heermans,  and  it  was  conceded  that 
Harry  C.  bid  for  his  father,  John  Heermans.  On  January 
28,  1878,  Joseph  F.  Hill,  Jr.,  executed  and  delivered  to 
Wellington  an  assignment  of  the  Wynkoop  bond  and  mort- 
gage, which  was  acknowledged  on  that  day,  and  recorded 
February  4,  1878,  and  on  March  22,  1878,  Wellington  filed 
this  bill. 
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Mr.  Melville  W.  Fuller,  and  Mr.  Charles  L.  Easton, 
for  the  appellant : 

The  instruments  of  October  10  and  15,  1868,  did  not  vest 
the  title  in  Heermans,  and  were  revocable.  They,  during  the 
maker's  life,  created  only  an  agency.  Heermans  v.  Ellsworth, 
3  Hun,  473 ;  Heermans  v.  Robertson,  64  N.  Y.  332 ;  Heer- 
mans V.  Burt,  78  id.  259 ;  Hill  v.  Heermans,  6  Hun,  661 ; 
Young  v.  Heermans,  5  id.  121. 

The  claim  to  remuneration  was  all  that  remained  to  Heer- 
mans after  the  revocation.     Story  on  Agency,  sec.  329. 

Fellows,  on  December  28,  1868,  so  far  as  he  could,  revoked 
the  instrument  of  October  10,  1868.  Gibson  v.  Rees,  50  111. 
383;  Wadhams  v.  Gay,  73  id=  415. 

There  is  no  evidence  that  the  bond  and  mortgage  were  ever 
delivered  to  Heermans  under  the  deed,  but  had  they  been 
delivered,  the  legal  title  would  not  have  passed.  Olds  v. 
Cummings,  31  111.  188;  White  v.  Sutherland,  64  id.  186; 
Medley  v.  Elliott,  62  id.  532;    Westfall  v.  Jones,  23  Barb.  10. 

The  bond  could  be  assigned  at  law  only  by  indorsement 
thereon.     Olds  v.  Cummings,  31  111.  188. 

Hill  was  a  necessary  party  to  the  foreclosure  suit.  McGraw 
V.  Bayard,  96  111.  146;  Lask  v.  Thatcher,  102  111.  60;  Scan- 
Ian  V.  Cobb,  85  id.  296. 

No  question,  here,  arises  between  bona  fide  purchasers. 
If  Hill  was  entitled  to  the  bond,  Wellington  is.  The  assign- 
ment to  him  was  no  fraud  on  Heermans,  who  is  a  volunteer. 

Mr.  F.  E.  Clarke,  and  Messrs.  Cook  &  Upton,  for  the 
appellees : 

Appellant's  only  remedy  was  to  appear  and  have  the  de- 
cree opened  within  three  years.  Eev.  Stat.  1874,  chap.  22, 
sec.  19;  Martin  v.  Gilmore,  72  111.  193. 

That  a  bill  of  review  lies  only  to  a  final  decree,  see  2  Barb. 
Ch.  Pr.  93 ;  Mackey  v.  Bell,  2  Munf.  523 ;  Elzey  v.  Lane,  2 
Hen.  &  Munf.  589 ;  Lyons  v.  Bobbins,  46  111.  276. 
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To  impeach  a  decree  for  fraud,  it  must  appear  that  the 
fraudulent  acts  and  practices  charged,  operated  to  procure 
the  decree.     Boy  den  v.  Reed,  55  111.  464. 

The  assignee  of  a  non-negotiable  chose  in  action  must 
abide  by  the  title  of  his  assignor.  He  takes  subject  to  all 
existing  equities, — not  only  as  between  the  original  parties, 
but  as  to  third  parties  and  strangers ;  and  that  even  when 
the  purchase  is  in  good  faith,  and  without  notice  of  prior 
equities.  Bush  v.  Lathrop,  22  N.  Y.  535 ;  Schaffer  v.  Rilei/y 
50  id.  61;  Trustees  of  Union  College  v.  Wheeler,  61  id.  88; 
Fortier  v.  Darst,  31  111.  212 ;  Mansfield  v.  Hoagland,  46  id. 
359. 

All  decrees  with  respect  to  unknown  persons  are  equally 
binding  on  them  as  if  made  parties  by  name.  Eev.  Stat. 
1874,  chap.  22,  sec.  43;  Pile  v.  McBratney,  15  111.  314; 
Thornton  v.  Houtze,  91  id.  199. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  urged  by  appellant,  that  in  the  suit  by  Heermans 
to  foreclose  the  mortgage,  Hill,  who  claimed  to  own  it,  was 
not  made  a  party,  and  is  therefore  not  bound  by  the  decree, 
and  may  impeach  it  because  Heermans  did  not  own  the  mort- 
gage,— that  Hill  was  an  indispensable  party,  and  he  has  the 
right  to  foreclose  the  mortgage,  precisely  as  though  no  decree 
had  been  rendered.  But  in  answer  to  this  position  it  is  urged 
that  Hill  was  made  a  party  by  the  language,  "unknown  owners 
and  others."  The  seventh  section  of  the  Chancery  act  pro- 
vides :  "In  all  suits  in  chancery,  and  suits  to  obtain  title  to 
lands,  in  any  of  the  courts  in  this  State,  if  there  be  persons 
interested  in  the  same  whose  names  are  unknown,  it  shall 
be  lawful  to  make  such  persons  parties  to  such  suits  or  pro- 
ceedings by  the  name  and  description  of  unknown  owners,  or 
unknown  heirs  or  devisees  of  any  deceased  person  who  may 
have  been  interested  in  the  subject  matter  of  the  suit  previous 
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to  his  or  her  death ;  but  in  all  such  cases  an  affidavit  shall 
be  filed  by  the  party  desiring  to  make  any  unknown  person  a 
party,"  etc.  This  provision  must  be  fairly  and  reasonably 
complied  with,  and  not  evaded.  A  complainant  knowing  the 
parties  in  interest,  and  adopting  the  mode  authorized  by  this 
provision,  to  prevent  their  obtaining  notice  of  the  proceeding 
would  be  guilty  of  a  fraud  on  the  law,  and  on  claimants  or 
parties  in  interest,  by  being  thus  described.  The  law  will 
never  permit  its  process  to  be  used  for  fraudulent  purposes, 
and  when  such  an  attempt  is  made,  the  courts  will  relieve 
against  such  a  fraud.  The  purpose  of  the  statute  is  to  give 
notice  and  afford  an  opportunity  to  all  persons  claiming  an 
interest,  to  appear  and  be  heard  in  defence  of  their  claims 
before  being  deprived  of  them.  The  statute  can  not  be  per- 
verted so  as  to  avoid  instead  of  giving  notice  to  defendants. 
Heermans,  in  his  answer  to  the  bill  in  the  Lee  foreclosure  suit, 
alleged  that  Joseph  F.  Hill,  Jr.,  claimed  to  be  the  owner  of 
the  mortgage,  and  was  using  Lee  merely  to  obtain  a  fore- 
closure for  his  own  benefit,  and  in  his  testimony  in  this  case 
he  admitted  that  Hill  claimed  to  own  the  mortgage  by  assign- 
ment from  Fellows.  He  must  have  known,  however,  that 
Hill  claimed  to  be  assignee  of  the  debt,  as  they  were  both 
nephews  of  Fellows,  and  both  had  transacted  business  for 
him.  Heermans  then  evaded  making  Hill  a  party  to  his  fore- 
closure suit,  and  fraudulently  perverted  the  statute  to  avoid 
making  Hill  a  party  to  his  bill,  and  Hill  can  not  be  bound 
by  the  decree. 

Heermans  claims  that  inasmuch  as  the  property  of  Fellows 
was  all  in  the  hands  of  the  receiver,  he  had  no  power  to 
assign  the  bond  and  mortgage,  and  the  attempt  to  do  so 
conferred  no  title  on  Hill,  and  hence  appellant  has  no  title. 
The  receiver  settled  with  the  court,  and  was  discharged,  and 
we  infer  he  made  no  report  to  the  court  that  this  claim  ever 
came  into  his  hands,  nor  does  it  appear  that  Heermans  ever 
claimed  or  demanded  them  of  the  receiver ;  and  inasmuch  as 
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Fellows  never  recalled  the  gift  after  the  receiver  was  dis- 
charged, he  ratified  the  gift. 

But  it  is  urged  that  appellant's  sole  remedy  was  to  come 
in  after  he  purchased  the  bond  and  mortgage,  and  within 
the  three  years  allowed  by  the  statute,  and  petition  to  have 
the  decree  opened,  and  to  be  permitted  to  answer  and  defend. 
Hill,  his  assignor,  not  being  a  party  to  that  decree,  was  not 
required  to  adopt  that  course.  It  is  claimed  that  decree  did 
not  become  final  until  the  expiration  of  three  years  after  it 
was  rendered,  and  that  until  that  time  a  bill  of  review  could 
not  be  maintained.  It  has  been  held  that  under  that  provi- 
sion of  the  Chancery  act  a  defendant  has  five  years  after  that 
period  has  expired,  to  prosecute  error.  (Sale  v.  Fike,  54  111. 
292.)  The  same  rule  was  announced  in  Lyons  v.  Bobbins, 
46  111.  276 ;  and  in  the  cases  of  Southern  Bank  of  St.  Louis 
V.  Flumphrey,  47  111.  221,  and  Martin  v.  Gilmer,  72  id.  193, 
it  was  held  not  to  protect  purchasers  under  it,  because  it  was 
not  final.  But  the  statute  calls  such  a  decree  final,  and  in 
the  sense  that  it  settles  the  rights  of  the  parties  and  con- 
cludes complainant  by  its  findings,  it  is  final.  It  is  so  for 
all  purposes,  except  it  may,  on  a  proper  showing,  be  opened 
by  a  defendant  who  was  not  served  with  process.  There  can 
be  no  question  that  a  writ  of  error  will  lie  to  such  a  decree 
at  any  time  after  it  is  enrolled,  and  a  bill  of  review  may  be 
filed  at  any  time  when  a  writ  of  error  will  lie.  This  provision 
of  the  statute  was  intended  to  give  an  additional  remedy,  and 
not  to  take  away  or  limit  those  already  in  existence.  Had 
such  been  the  purpose,  some  language  would  have  been  em- 
ployed to  express  the  intention,  but  we  find  none  from  which 
such  an  inference  can  be  drawn.  But  outside  of  this,  appel- 
lant or  his  assignor  was  not  a  party  to  that  decree.  The 
statute  provides  the  parties  not  served,  alone  shall  have  the 
privilege  of  opening  the  decree,  so  that  in  any  event,  under 
the  facts  in  this  case,  appellant  may  maintain  his  bill. 
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Having  disposed  of  these  preliminary  questions,  we  shall 
proceed  to  consider  the  merits  of  the  case.  All  persons  in 
the  profession  must  know  that  the  title  to  chattels  or  choses 
in  action  does  not  pass  by  sale  or  gift,  as  to  creditors  or  pur- 
chasers, unless  accompanied  by  possession,  either  actual  or 
constructive, — and  in  this  case  there  is  not  sufficient  evidence 
to  show  that  Fellows  ever  delivered  or  Heermans  ever  acquired 
possession  of  these  instruments,  under  the  deed  of  the  10th 
of  October.  He,  in  his  testimony,  does  not  say  that  there 
was  actual  or  symbolical  delivery,  or  that  he  had  any  control 
over  them,  or  even  saw  them.  He  supposed,  but  does  not 
know,  that  they  were  among  Fellows'  papers,  to  which  he 
had  access.  From  the  evidence  in  the  case  we  are  strongly 
impressed  with  the  belief  that  ao  such  delivery  was  made  as 
was  necessary  to  pass  title  to  Heermans.  The  presumption 
from  the  fact  that  Fellows  had  possession  when  he  assigned 
them  to  Hill,  is,  that  he  never  parted  with  them.  Fellows 
occupied  the  office  in  which  his  papers  were  kept,  and  in 
which  Heermans  and  the  receiver  transacted  the  business. 
It  was  in  a  room  of  his  house,  and  he  must  have  had  access 
to  all  his  papers  after  as  before  the  execution  of  the  deed  of 
the  10th  of  October,  1868.  Heermans  does  not  say  there 
was  any  change  after  that  time.  We  are  therefore  of  opinion 
that  such  a  delivery  is  not  shown  as  passed  the  title.  If 
Heermans  was  claiming  as  a  purchaser,  it  might  be  that  such 
strict  proof  of  a  delivery  would  not  be  required ;  but  he  claims 
as  a  volunteer, — and  not  only  so,  but  he  must  claim  for  Fel- 
lows' estate,  although  in  his  bill  and  decree  he  claims  in  his 
own  right.  It  is  true  that  Hill  took  also  as  a  volunteer,  but 
appellant  did  not,  as  he  paid  value,  and  Fellows  had  assured 
him  that  he  had  the  power  to  revoke  the  deeds  of  the  10th 
and  15th  of  October,  and  had  the  power  to  dispose  of  his 
property. 

It  is,  however,  urged,  that  appellant  exchanged  property 
for  this  claim  worth  not  exceeding  $3000,  but  the  other  side 
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asserts  it  was  worth  $17,000.  In  any  event,  Hill  acknowl- 
edged in  the  assignment  that  he  had  received  value,  and  it  is 
admitted  there  was  a  consideration  paid  for  the  assignment. 
Did  Hill  acquire  title  by  the  assignment  ?  The  instruments 
were  payable  to  Fellows,  they  were  at  the  time  in  his  posses- 
sion, and  under  the  deed  of  the  10th  of  October,  even  if  Heer- 
mans ever  obtained  possession  he  held  the  title  for  the  use 
and  benefit  of  Fellows ;  but  if  Heermans  never  acquired  pos- 
session, then  Fellows  had  the  unquestioned  right  to  transfer 
them,  as  he  did,  and  Hill  thereby  became  fully  invested  with 
the  equitable  title  which  he  transferred  to  appellant,  and  he 
is  authorized  to  enforce  it  against  Heermans  and  the  repre- 
sentatives of  Fellows.  Hill,  by  the  assignment,  took  the  title, 
and  in  equity  he  always  held  the  title  until  his  assignment 
to  appellant.  It  is  true  it  was  pledged  as  security  for  the 
money  borrowed  of  Lee,  but  in  equity  the  title  was  in  Hill, 
and  he  was  a  necessary  party  to  foreclose  his  title.  Heer- 
mans held  all  of  Fellows'  property  of  which  he  acquired  pos- 
session, with  power  to  sell,  collect  and  reduce  it  to  money, 
and  pay  it  to  Fellows,  retaining  expenses  and  commissions. 
In  equity.  Fellows  was  the  only  beneficiary,  and  had  the 
absolute  right  to  receive  the  money,  and  when  received,  to 
dispose  of  it  as  he  might  choose.  On  this  right  and  power 
there  was  not  the  slightest  restriction.  It,  in  equity,  was  his 
property,  and  held  by  Heermans  solely  for  his  use,  from  the 
time  he  executed  the  deed  of  the  10th  of  October,  until  the 
time  of  his  death,  unless  sold  or  otherwise  disposed  of,  so  as 
to  pass  the  title.  This  being  true,  we  are  unable  to  perceive 
any  valid  reason  why  he  could  not  sell  and  pass  his  equitable 
title  to  this  bond  and  mortgage.  By  doing  so  no  one's  rights 
were  invaded,  or  impaired,  or  wronged.  Had  this  money 
been  collected  and  paid  to  Fellows,  no  one  could  contend  that 
he  could  not  have  given  it  to  Hill,  and  if  so,  he  could  surely 
anticipate  its  collection,  and  give  the  instruments  that  evi- 
denced and  secured  the  indebtedness.     We  are  aware  of  no 
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law  that  prohibits  a  person  not  under  disability  from  selling 
his  property,  choses  in  action,  or  equitable  rights.  Heermans 
was  clothed  with  a  mere  naked  power,  coupled  with  no  in- 
terest. We  have  no  hesitation  in  saying  that  the  equitable 
title  to  these  instruments  passed  to  Hill,  and  appellant  has 
succeeded  to  all  his  rights. 

In  reference  to  the  decisions  of  the  courts  of  New  York  and 
other  States,  we  only  need  to  say  that  although  they  grew 
out  of  this  deed  of  October  10,  1868,  the  questions  we  have 
discussed  were  not  involved,  nor  do  they  decide  anything 
repugnant  to  the  views  here  expressed. 

For  the  reasons  above  given,  the  decree  of  the  court  below 
is  reversed,  and  the  cause  remanded. 


Decree  reversed. 


Mr.  Justice  Craig,  dissenting. 


Board  of  Supervisors  of  Stark  County 

V. 

The  People  ex  rel.  Com'rs  of  Highways  of  Town  of  Essex. 

Filed  at  Ottawa  September  24,  1884. 

1.  Mandamus — relator's  right  must  appear.  In  a  proceeding  by  man- 
damus, it  is  essential,  before  the  writ  be  awarded,  that  it  be  made  to  appear 
to  the  court  that  the  relator  has  a  clear  legal  right  to  have  the  thing  done 
which  is  thereby  sought. 

2.  Bridges — right  to  demand  county  aid,  by  towns.  The  board  of 
supervisors  of  a  county  are  not  bound  to  make  an  appropriation  to  aid  the 
commissioners  of  highways  of  a  town,  until  "one-half  the  necessary  funds 
have  been  provided  by  the  town  authorities. "  This  is  a  condition  precedent 
for  the  protection  of  the  tax-payers  of  the  county. 

3.  Same — of  the  provision  by  town  for  one-half  the  necessary  funds. 
A  mere  arrangement  by  the  commissioners  of  highways,  not  sanctioned  by  a 
vote  of  the  people  of  the  town,  under  section  111  of  the  Koad  law  of  1879,  to 
borrow  money  with  which  to  pay  one-half  of  the  cost  of  building  a  bridge, 
can  not  be  regarded  as  legally  providing  for  money  to  meet  this  kind  of  an 
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improvement,  as  they  are  under  no  legal  obligation  to  consummate  the 
arrangement,  and  it  can  not  form  the  basis  for  an  application  to  the  county 
board  for  an  appropriation  of  the  other  half  of  the  cost  of  the  bridge. 

4.  Under  section  90  of  the  Road  and  Bridge  act  of  1879,  there  is  no 
authority  for  borrowing  money  by  the  commissioners  of  highways  for  pro- 
viding for  one-half  the  cost  of  building  a  bridge,-  without  a  vote  of  the  town, 
nor  for  requiring  counties  to  pay  one- half  the  expense  of  building  bridges 
when  private  parties  may  be  willing  to  pay  the  other  half. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Stark 
county ;  the  Hon.  Ninian  M.  Laws,  Judge,  presiding. 

Mr.  B.  F.  Thompson,  for  the  appellants : 

The  statute  requires  that  one-half  the  necessary  funds  to 
build  a  bridge  shall  have  been  provided  by  the  town  authori- 
ties before  applying  for  county  aid.  This  has  not  been  done. 
The  county  board  has  the  right  to  investigate  and  determine 
whether  the  town  has  complied  with  the  statute  in  providing 
for  one-half  of  the  necessary  funds.  Board  of  Supervisors  v. 
The  People  ex  rel.  12  Bradw.  210. 

The  commissioners  of  highways  have  no  legal  power  to 
incur  indebtedness  for  road  and  bridge  purposes,  in  any  fiscal 
year,  beyond  the  amount  of  taxes  already  levied  for  that  year. 
Comrs  of  Highivays  v.  Neicell,  80  111.  587 ;  Brauns  v.  Town 
of  Peoria,  82  id.  11. 

No  arrangement  to  borrow  the  money,  with  or  without 
authority,  can  be  said  to  comply  with  the  requirement  of  the 
statute.     See  cases  above  cited. 

The  relator  must  show  a  clear,  undoubted  right  to  the  writ, 
or  it  will  not  be  awarded.  The  People  ex  rel.  v.  Village  of 
Crotty,  93  111.  180;  The  Peoples.  Glann,  70  id.  232;  The 
People  V.  Ketchum,  72  id.  212;  Railway  Co.  v.  County  Clerk, 
74  id.  27;  St.  Clair  County  v.  The  People,  85  id.  396;  The 
People  V.  Lieh,  85  id.  484;  The  People  v.  Town  of  Oldtojvn, 
88  id.  202 ;  The  People  v.  Cornrs  of  Highways,  id.  141 ;  The 
People  V.  Klokke,  92  id.  134 ;   The  People  v.  Davis,  93  id.  133 ; 
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Lavalle  v.  Soucy,  96  id.  467  ;    The  People  v.  Hatch,  33  id.  140  ; 
Com'rs  of  Highways  v.  The  People  ex  rel.  ^Q  id.  339. 

Mr.  Miles  A.  Fuller,  for  the  relators : 

On  the  presentation  of  a  petition  in  accordance  with  the 
statute,  it  is  the  duty  of  the  county  board  to  make  the  neces- 
sary appropriation.  There  is  no  discretion.  The  People 
ex  rel.  v.  Board  of  Supervisors,  100  IlL  640. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

We  held,  in  The  People  ex  rel.  v.  Supervisors,  100  111.  640, 
that  where  the  commissioners  of  highways  of  a  town  have 
determined  that  the  construction  of  a  bridge  across  any  stream 
in  their  town,  in  a  public  highway,  is  necessary,  and  that  the 
cost  thereof  is  too  great  a  burden  to  be  reasonably  borne  by 
the  town,  and  apply  to  the  board  of  supervisors  of  the  county 
for  an  appropriation  for  one-half  of  the  cost  of  its  construc- 
tion, the  town  authorities  having  provided  the  other  half,  the 
board  of  supervisors  have  no  discretion  to  refuse  to  make  the 
appropriation,  but  are  bound  by  law  to  make  the  same  from 
the  county  treasury.  But  in  a  proceeding  by  mandamus,  like 
the  present,  it  is  essential,  before  the  writ  shall  be  awarded, 
that  it  be  made  to  appear  to  the  court  that  the  relator  has  a 
clear  legal  right  to  have  the  thing  done  which  is  thereby 
sought. 

The  board  of  supervisors  are  not  bound  to  make  the  appro- 
priation until  "one-half  the  necessary  funds  have  been  pro- 
vided for  by  the  town  authorities."  (Laws  of  1879,  p.  281, 
sec.  110.)  This  is  a  condition  precedent  for  the  protection 
of  the  tax-payers  of  the  county.  Unless  the  public  necessity 
is  such  that  the  town  authorities  are  willing  to  incur  the  bur- 
den of  one-half  the  expenses,  the  burden  of  the  other  half 
can  not  be  imposed  upon  the  tax-payers  of  the  county.  The 
town  must  first  act,  through  its  authorities,  and  provide  for 
one-half  the  necessary  funds, — i.  e.,  take  such  steps  as  shall 
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render  it  absolutely  certain  that  they  will  be  on  hand  to  make 
payment  for  the  construction  of  the  bridge,  when  required.  It 
can  not,  therefore,  be  sufficient  that  private  individuals,  in- 
stead of  the  town  authorities,  may  be  willing  to  assume  one-, 
half  the  burden  of  building  the  bridge.  The  county  is  not 
required  to  act,  and  its  tax-payers  can  not  be  burdened  with 
this  character  of  expense  because  of  the  liberality  of  private 
parties,  for  this  would  be  to  entirely  disregard  the  test  ques- 
tion by  which  the  public  necessity  for  the  work  is  to  be  de- 
termined,— namely,  the  willingness  of  the  town  authorities  to 
incur  one-half  the  expense.  The  proof  here  shows  that  the 
money  was  not  on  hand,  that  no  tax  had  been  levied  from 
which  it  could  be  collected,  and  that  no  vote  of  the  town  was 
had,  pursuant  to  section  111  of  the  act  before  referred  to, 
authorizing  the  town  to  borrow  the  money.  One  of  the  com- 
missioners of  highways  testified  thus :  "We  had  made  ar- 
rangements to  get  the  money  to  pay  for  the  bridge, — made 
arrangements  to  borrow  it  of  a  bank,  whenever  we  needed 
it, " — and  this  is  all  there  is  upon  that  question.  Obviously, 
this  arrangement  could  not  bind  the  town,  for  the  voters  of 
the  town  had  not  authorized  it ;  and  if  it  was  an  arrange- 
ment of  individuals,  binding  upon  individuals  only,  it  could 
not  form  the  basis  for  fixing  a  liability  upon  the  county. 
Moreover,  a  mere  arrangement  by  individuals  to  borrow 
money,  could  not,  in  any  view,  be  regarded  as  legally  pro- 
viding for  money  to  meet  this  kind  of  an  improvement.  The 
individuals  could  be  under  no  legal  obligation  to  go  forward 
and  consummate  the  arrangement,  so  as  to  allow  the  town  to 
have  the  money. 

Counsel  contend,  however,  that  the  arrangement  proven 
was  authorized  by  section  90  of  the  Koad  and  Bridge  act  of 
1879.  But  that  section  only  authorizes  parties  interested  to 
offer  inducements  "for  the  establishment,  alteration,  widen- 
ing or  vacation  of  roads,  by  entering  into  contracts  with  the 
commissioners,  conditioned  upon  such  establishment,  alter- 
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ation,  widening  or  vacating,  to  pay  money,  or  any  valuable 
thing,  to  the  town,  for  the  benefit  of  the  road  and  bridge 
funds  of  the  same,  or  to  perform  any  labor,  or  to  construct 
any  road,  bridge  or  culvert,  on  any  road  which  said  person 
or  persons  desire  to  have  established,  widened  or  altered."' 
There  is  not  the  slightest  authority  there  for  borrowing  money 
by  commissioners  of  highways  without  being  authorized  by  a 
vote  of  the  town,  nor  for  requiring  counties  to  pay  one-half 
the  expense  of  constructing  bridges  where  private  parties  may 
be  willing  to  pay  the  other  half. 

Being  of  opinion  that  the  relator  did  not  show  a  clear  legal 
right  to  the  writ,  it  follows  that,  in  our  opinion,  the  court 
erred  in  awarding  it,  and  for  that  error  the  judgment  is  re- 
versed, and  the  cause  remanded.  . 

Judgment  reversed. 


John  Eaber,  use,  etc. 

V, 

Frederick  Gund. 

Filed  at  Ottawa  June  13,  1S84 — Rehearing^  denied  September  Term,  1$S4. 

1.  Homestead — as  to  the  measure  of  its  extent,  as  to  the  lot  or  tract 
of  land.  Where  a  debtor's  dwelling  house,  garden,  orchard,  and  all  the 
homestead  improvements,  are  upon  a  forty-acre  tract  of  a  farm  consisting  of 
six  hundred  and  forty  acres,  and  such  forty-acre  tract  exceeds  in  value  $1000, 
the  homestead  exemption  or  estate  will  be  confined  to  such  forty-acre  tract, 
and  any  of  the  remaining  portion  of  the  farm  may  be  sold  on  execution  against 
the  debtor,  free  from  any  claim  of  homestead. 

2.  If  several  tracts  of  land  constituting  a  single,  entire  farm,  occupied 
as  a  homestead,  do  not  exceed  in  value  $1000,  the  estate  of  homestead  will 
include  the  farm;  but  if  one  lot  of  land  occupied  as  a  homestead  exceeds  in 
value  $1000,  the  estate  of  homestead  must  be  limited  by  the  boundaries  of 
that  lot,  although  it  may  have  been  used  as  a  part  of  a  larger  farm. 

3.  "Where  the  lot  of  land  in  which  there  is  an  estate  of  homestead,  exceeds 
in  value  $1000,  the  excess  is  subject  to  the  lieu  of  a  judgment  against  the 
owner,  or  of  a  mortgage. 
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4.  Same — as  to  the  character  of  interest  in  which  the  right  may  exist. 
The  owner  of  land  can  not  have  two  distinct  estates  of  homestead  in  the 
same  property.  Thus,  if  he  mortgage  his  land,  releasing  the  homestead 
right,  he  has  no  estate  of  homestead  in  the  equity  of  redemption.  Nor  is 
this  rule  affected  by  the  act  of  1872,  giving  an  estate  of  homestead  as  contra- 
distinguished from  a  mere  exemption  given  by  the  former  statute. 

5.  Judicial  sale — application  of  surplus  money  arising  therefrom. 
A,  being  the  owner  of  a  farm  of  six  hundred  and  forty  acres,  gave  a  deed  of 
trust  on  two  forty-acre  tracts  of  the  same  to  B,  in  which  the  homestead  was 
properly  released.  It  appeared  that  the  homestead,  buildings  and  improve- 
ments were  all  on  the  north  forty-acre  tract,  and  that  it  was  worth  more  than 
$1000.  Subsequently,  D  obtained  judgments  against  A,  under  which  the 
south  forty-acre  tract  in  the  deed  of  trust  was  levied  upon  and  sold  to  C, 
still  leaving  a  balance  due  on  D's  executions.  The  trustee  afterward  sold 
the  entire  eighty-acre  tract  to  satisfy  the  indebtedness  secured,  selling  the 
north  forty  acres  first,  which  not  bringing  enough,  the  south  forty  was  sold, 
D  becoming  the  purchaser  of  both  forties.  The  sale  realized  $408  more  than 
enough  to  satisfy  the  trust  deed:  Held,  that  D,  and  not  A,  was  entitled  to 
such  overplus  left  in  the  hands  of  the  trustee. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Stephenson  county ;  the  Hon.  Joseph  M.  Bailey,  Judge,  pre- 
siding. 

Mr.  U.  J).  Meacham,  for  the  appellant : 

The  Homestead  act  of  1872  gave  Eaber,  in. the  equity  of 
redemption  in  the  eighty-acre  tract,  an  estate  of  homestead 
to  the  extent  in  value  of  $1000,  measured  by  value,  and  not 
by  the  number  of  acres.  Rev.  Stat.  1874  ;  Eldridge  v.  Pierce, 
90  111.  481;  Browning  v.  Harris,  99  id.  459;  Hartman  v. 
Schultz,  101  id.  440. 

As  against  executions,  a  householder  in  possession  with 
his  family  is  entitled  to  a  homestead  of  $1000  in  land  mort- 
gaged by  him.  Green  v.  Marks,  25  111.  221 ;  Hart  well  v. 
McDonald,  69  id.  293 ;  Asher  v.  Mitchell,  92  id.  488 ;  People 
V.  Still,  7  Bradw.  298;  Shackleford  v.  Todhunter,  4  id.  271. 

If  the  value  of  the  north  half  was  $1600,  and  of  the  south 
half  $1420,  then,  in  that  relative  proportion,  the  two  tracts 
should  have  borne  the  debt  secured  by  the  trust  deed.     Funk 
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V.  McReynolds,  33  111.  495 ;  Fmlaij  v.  Thayer,  42  id.  353 ; 
Vanscoyoc  v.  Kemler,  77  id.  153;  Erlinger  v.  Boul,  7  Bradw. 
45  ;  Tice  v.  Annin,  2  Johns.  Ch.  127  ;  HeyerY.  Pruyn,  7  Paige's 
Ch.  469  ;  McKinstry  v.  Curtis,  10  Paige,  503  ;  Weaver  v.  Too- 
good,  1  Barb.  240 ;  Mathews  v.  Aiken,  1  Comst.  595 ;  Gilbert 
V.  Averill,  15  Barb.  23;  Jumel  v.  Jumel,  7  Paige,  591;  Fay^- 
derkemfy.  Shelton,  11  id.  28. 

Up  to  the  time  the  trustee  sold  the  eighty  acres,  appellee 
owned  the  equity  of  redemption  in  the  south  half.  This  gave 
him  the  right  to  redeem  from  the  trust  deed,  and  hold  it 
against  the  entire  eighty  acres  for  his  indemnity.  He  could 
not  redeem  from  the  trust  deed  on  the  south  half  and  not  on 
the  north  half  also.  The  trustee  had  the  legal  right  to  insist 
that  if  appellee  redeemed,  he  should  redeem  from  the  entire 
trust  deed  on  the  eighty  acres.  1  Hilliard  on  Mortgages, 
p.  397,  sec.  27;  4  Kent's  Com.  (5th  ed.)  162. 

Eaber  was  under  no  legal  or  moral  obligation  to  redeem 
the  south  half  for  appellee,  and  let  him  have  the  land,  worth 
at  least  $1600,  as  shown  by  his  own  witnesses,  when  he  only 
purchased  and  paid  $720  for  Eaber's  equity  of  redemption. 
Finlay  v.  Thayer,  42  111.  353  ;  Vanscoyoc  v.  Kemler,  77  id. 
153;  Briscoe  v.  Power,  47  id.  448;  McKinstry  v.  Curtis,  10 
Paige,  503. 

Mr.  J.  A.  Grain,  for  the  appellee : 

In  an  action  for  money  had  and  received,  the  defendant 
may  make  any  defence  which  shows  that  the  plaintiff  ex  eqiio 
et  bono  is  not  entitled  to  the  whole  of  his  demand.  Moses  v. 
McFarland,  2  Burr.  1010  ;  Stephenson  Ccnmty  v.  Manny,  56 
111.  161;  Watson  Y.  Wolverton,  41  id.  243;  Bennett  y.  Con- 
nelly, 103  id.  56. 

Where  the  property  in  which  the  estate  of  homestead  exists 
exceeds  in  value  $1000,  the  excess  is  plainly  unaffected  by 
the  statute, — that  is  to  say,  the  excess  is  liable  to  the  same 
lien  of  judgment,  attachment,  etc.,  and  to  be  alienated  in  the 
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same  manner  that  other  real  property  of  the  householder  is. 
Eldridge  v.  Pierce,  90  111.  481 ;  Browning  v.  Harris,  99  id.  462. 
A  lien  by  judgment  is  of  as  high  an  order  as  a  lien  by 
mortgage,  and  when  the  sale  is  made  under  the  trust  deed, 
and  a  surplus  comes  into  the  hands  of  the  trustee,  the  lien 
of  appellee  will  be  transferred  from  the  land  to  that  surplus. 
Hart  V.  Wingart,  83  111.  284. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  by  appellant,  against 
appellee,  for  money  had  and  received  by  the  latter  to  the  use 
of  the  former. 

Appellant,  being  the  owner  of  a  farm  of  six  hundred  and 
forty  acres,  in  July,  1871,  he  and  his  wife  conveyed  an  eighty 
thereof,  (being  two  forties  lying  north  and  south  of  each  other,) 
in  trust,  to  Black,  to  secure  the  payment  of  certain  promissory 
notes  to  Flanagan,  and  relinquished  therein  all  rights  of 
homestead.  In  January,  1877,  appellant  and  his  wife  con- 
veyed the  remaining  tracts  of  land  in  the  farm,  in  trust,  to 
Taylor,  to  secure  the  payment  of  a  promissory  note  to  Kleck- 
ner ;  but  this  deed  was  afterwards  satisfied  by  a  sale  of  a  part 
of  the  lands,  and  it  is  not  connected  with  the  questions  arising 
in  this  case.  On  the  20th  of  October,  1877,  aj)pellee  recov- 
ered four  judgments,  and  on  the  7th  of  December  of  the  same 
year  a  fifth  judgment,  against  appellant,  in  the  Stephenson 
circuit  court.  Executions  were  issued  on  these  judgments, 
and  in  June,  1878,  the  sheriff  levied  them  on  the  south  forty 
conveyed  in  the  trust  deed  to  Black,  and  on  the  29th  of  June, 
1879,  by  virtue  of  such  levy,  he  sold  this  forty  to  appellee, 
still  leaving  a  balance  due  on  the  execution,  and  executed  to 
him  a  certificate  of  purchase  therefor.  On  the  20th  of  Sep- 
tember, 1879,  Black  sold  the  eighty  so  conveyed  to  him,  to 
satisfy  the  debt  due  to  Flanagan,  selling  the  north  forty  first. 
The  appellee  became  the  purchaser  of  both  tracts  at  that  sale, 
paying  the  trustee,  on  that  account,  $1891.03,  which  over- 
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paid  the  amount  due  Flanagan  by  $408.79.  Appellee  pro- 
duced his  certificate  of  purchase,  and  claimed  this  excess  by 
virtue  thereof,  and  it  was  paid  to  him  by  the  trustee.  No 
redemption  was  made  by  appellant.  This  suit  is  to  recover 
this  $408.79  so  paid  by  the  trustee  to  the  appellee.  The 
jury,  under  instructions  of  the  court,  found  for  appellee,  and 
the  court,  after  overruling  a  motion  for  a  new  trial,  gave  judg- 
ment thereon,  and  that  judgment  was  affirmed  on  appeal  to 
the  Appellate  Court  for  the  Second  District.  Appellant  brings 
the  record  here  by  appeal  from  that  judgment. 

The  circuit  court,  of  its  own  motion,  instructed  the  jury 
as  follows : 

"This  is  an  action  for  money  had  and  received,  brought 
by  the  plaintiff,  against  the  defendant,  to  recover  a  sum  of 
money  constituting,  as  it  is  claimed,  the  surplus  arising  from 
the  sale  of  certain  lands  under  a  deed  of  trust,  after  satisfy- 
ing the  amount  secured  by  the  deed  of  trust,  and  the  costs 
and  expenses  of  the  sale.  It  will  be  your  duty  to  determine, 
from  all  the  evidence  in  the  case,  whether  said  money  has 
been  received  by  the  defendant,  and  whether  he  ought,  in 
justice  and  equity,  to  pay  it  over  to  the  plaintiff.  In  deter- 
mining these  questions,  it  will  be  your  duty  to  be  guided  by 
the  rules  of  law  laid  down  in  the  instructions  given  you  by 
the  court.  The  plaintiff  claims  said  money  as  being  a  part 
of  the  avails  of  his  estate  of  homestead  in  the  premises  cov- 
ered by  said  deed  of  trust,  while  the  defendant  claims  it  by 
virtue  of  a  levy  upon  the  land  out  of  which  said  surplus  arose, 
and  a  sale  of  said  land,  under  certain  judgments  and  execu- 
tions against  the  plaintiff.  By  the  laws  of  this  State,  every 
householder  having  a  family  is  entitled  to  an  estate  of  home- 
stead, to  the  extent  of  $1000,  in  the  farm  or  lot  of  land  and 
buildings  thereon,  owned  or  rightfully  possessed,  by  lease  or 
otherwise,  and  occupied  by  him  as  a  residence.  If  you  be- 
lieve, from  the  evidence,  that  at  the  date  of  the  deed  of  trust 
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to  Black,  read  in  evidence,  the  plaintiff  was  the  owner  in  fee 
of  the  land  described  therein,  and  that  he  was  then  a  house- 
holder having  a  family,  and  in  the  possession  and  occupancy 
of  said  land  as  a  residence,  he  was  entitled  to  an  estate  of 
homestead  therein  to  the  extent  of  |1000.  And  if  you  further 
believe,  from  the  evidence,  that  the  plaintiff,  together  with 
his  wife,  made,  executed  and  acknowledged  said  deed  of  trust, 
then  you  are  instructed  that  by  said  deed  of  trust  the  plaintiff 
waived  and  released  his  estate  of  homestead  in  said  land,  and 
was  precluded  from  setting  up  said  estate  of  homestead  as 
against  said  Black,  or  the  holder  of  the  promissory  note  se- 
cured by  said  deed  of  trust.  And  if  you  further  believe,  from 
the  evidence,  that  said  Black,  afterwards,  in  pursuance  of 
the  power  contained  in  said  deed  of  trust,  advertised  and  sold 
said  land  at  public  vendue,  for  default  in  payment  of  said 
promissory  note,  and  that  at  said  sale  the  defendant  became 
the  purchaser  of  said  land,  then  the  defendant  took  the  title  to 
said  land  free  from  said  estate  of  homestead.  And  if  you  fur- 
ther believe,  from  the  evidence,  that  the  defendant  recovered 
against  the  plaintiff  the  judgments  in  favor  of  the  defendant, 
and  against  the  plaintiff,  read  in  evidence,  and  that  said 
judgments  were  severally  recovered  on  the  days  on  which 
they  respectively  bear  date,  then  said  judgments  became, 
from  and  after  the  date  of  their  recovery,  liens  upon  said 
lands,  subject  to  said  deed  of  trust,  and  also  subject  to  said 
estate  of  homestead.  And  if  you  further  believe,  from  the 
evidence,  that  the  plaintiff  occupied  the  north  half  of  said 
land  as  his  residence,  and  that  his  dwelling  house  and  all 
other  buildings  and  improvements  appurtenant  thereto  were 
situated  thereon,  and  that  the  north  half  of  said  land  largely 
exceeded  $1000  in  value,  and  that  the  defendant  caused 
executions  on  his  judgments  to  be  issued  to  the  sheriff  of 
Stephenson  county,  and  to  be  levied  upon  the  south  half  of 
said  land,  and  that  said  sheriff  thereupon  sold  said  south 
half  of  said  land  upon  said  executions,  and  that  at  said  sale 
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the  defendant  became  the  purchaser,  and  received  from  the 
sheriff  the  certificate  of  purchase  read  in  evidence,  and  that 
said  Black  afterwards  advertised  said  land  for  sale  under  said 
deed  of  trust,  and  on  making  sale  in  pursuance  of  said  notice, 
voluntarily,  of  his  own  accord,  offered  the  north  half  of  said 
land  for  sale  first,  and  sold  the  same  for  the  sum  of  $1600, 
and  that  said  sum  not  being  sufficient  to  satisfy  said  promis- 
sory note  and  the  costs  of  sale  in  full,  then  offered  for  sale 
the  south  half  of  said  land,  and  sold  it  for  the  sum  of  $700, 
and  that  said  last  mentioned  sum,  after  paying  the  residue 
of  said  note  and  the  costs  of  sale,  left  a  surplus  in  the  hands 
of  said  Black  of  $408.97, — then  said  surplus  belonged  to  de- 
fendant, and  not  the  plaintiff,  and  you  should  so  find  by 
your  verdict." 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  the  appellant,  but  we  agree 
with  the  view  expressed  by  the  circuit  judge  in  overruling  the 
motion  for  a  new  trial, — that  if  this  charge  is  correct,  those 
instructions  were  properly  overruled. 

We  are  of  opinion  there  is  no  substantial  error  in  this 
ruling  of  the  court.  The  evidence  shows  the  north  forty  acres 
was  in  fact  the  homestead  of  the  appellant.  The  dwelling 
house,  and  all  the  other  buildings,  the  garden,  the  orchard, 
and  "all  the  homestead  improvements,"  were  upon  it,  and  it 
exceeded  in  value  $1000.  The  south  forty  was  simply  a  part 
of  the  farm  of  six  hundred  and  forty  acres,  and  was  in  nowise 
differently  connected  with  the  north  forty  than  was  the  forty 
lying  east  of  that  forty.  We  said  in  Gardner  et  al.  v.  Eber- 
hart  et  al.  82  111.  321 :  "A  farm  may,  as  in  this  case,  consist 
of  several  lots  of  ground,  but  the  statute  exempts  only  the 
lot  so  occupied.  The  court  will  take  judicial  notice  of  the 
government  surveys  of  the  public  lands,  and  that  a  quarter 
section  of  land  consists  of  four  forties,  each  with  well  defined 
bounds.     If  the  forty  on  which  the  residence  buildings  are 
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situated  does  not  exceed  $1000  in  value,  it  is  exempt.  {Hill 
V.  Bacon,  43  111.  478.)  It  seems  to  follow  that  if  the  forty 
so  occupied  did  exceed  the  value  of  $1000,  the  other  three 
forties,  or  either  of  them,  could  be  levied  upon  and  sold,  with- 
out violation  of  the  debtor's  right  of  exemption."  The  same 
doctrine  had  been,  in  substance,  previously  announced  in 
Hill  V.  Bacon,  therein  cited,  and  in  Aldrich  et  al.  v.  Thurston, 
71  111.  324. 

We  know  of  no  reason  why  the  trustee  might  not  sell  the 
homestead  forty  first,  that  can  be  available  in  this  action. 
The  deed  to  him  conveyed  the  legal  estate,  and  the  power 
vested  in  him  was  broad  enough  to  authorize  it,  and  no  equi- 
table proceedings  were  interposed  to  prevent  it.  It  follows, 
then,  inasmuch  as  the  homestead  forty  did  not  sell  for  enough 
to  satisfy  the  deed  of  trust,  the  sale  of  the  south  forty  was 
unaffected  by  the  claim  of  homestead.  The  balance,  there- 
fore, in  the  hands  of  the  trustee  after  satisfying  Flanagan, 
was  properly  paid  to  appellee,  by  virtue  of  his  certificate  of 
purchase. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Per  Curiam  :  We  have  been  asked  to  grant  a  rehearing  in 
this  cause,  upon  the  ground  that  inasmuch  as  Black's  trust 
deed  was  executed  in  1871,  the  Homestead  act  of  1872  gave 
appellant  a  new  estate  of  homestead  in  the  property,  meas- 
ured by  $1000  in  value  of  his  equity  of  redemption.  We 
deem  the  position  untenable.  An  equity  of  redemption  is 
not  an  estate.  It  is  sufficiently  accurate  for  the  present  pur- 
pose to  say,  in  general  terms,  it  is  a  mere  equitable  privilege 
of  removing  an  incumbrance  upon  land,  and  thereby  prevent- 
ing a  divestiture  of  title.  Whether  the  property  be  incum- 
bered by  judgment  or  mortgage,  or  not,  the  estate  of  the  owner 
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therein  is,  in  equity,  precisely  the  same.  The  first  section  of 
the  Homestead  act  of  1872  only  gives  an  estate  of  homestead 
"to  the  extent  in  value  of  $1000  in  the  farm  or  lot  of  land 
and  buildings  thereon  owned  or  rightly  possessed,  by  lease  or 
otherwise, "  etc.  Appellant  had  this  estate  in  the  north  forty, 
as  the  evidence  shows,  incumbered,  however,  by  deed  of  trust. 
As  to  those  entitled  to  the  benefit  of  that  deed  he  was  estopped 
to  set  up  this  estate,  but  his  relations  towards  the  balance  of 
the  world  were  just  as  if  that  deed  had  never  been  executed. 
As  to  them,  he  had  an  estate  of  homestead  in  the  north  forty. 
Of  course,  it  rnight  terminate  by  foreclosure  and  sale  under 
the  deed  of  trust,  if  he  chose  to  suffer  it  to  do  so ;  but  that 
did  not  affect  his  right  of  homestead  as  to  others,  so  long  as 
he  remained  owner  of  the  land. 

We  do  not  conceive  appellant's  right  in  the  equity  of 
redemption  is  any  broader,  as  to  the  quantity  of  property 
included  under  the  act  of  1872,  than  it  would  have  been  had 
the  act  of  1851-57  remained  in  force.  The  former  named 
act,  it  is  true,  gives  an  estate,  as  contradistinguished  from 
a  mere  exemption  given  by  the  latter ;  but  the  property  in 
which  that  estate  is  given,  and  the  measure  of  its  extent,  is 
substantially  the  same  in  both  statutes. 

It  is  not  a  fair  construction  of  the  statute  that  it  was  in- 
tended the  owner  should  have  distinct  estates  of  homestead 
in  the  same  property,  enlarging  and  contracting  as  he  should 
incumber  it  and  remove  those  incumbrances, — that  is  to  say, 
before  mortgage,  an  estate  of  $1000  in  value  of  the  land 
itself;  after  mortgage  and  homestead  released,  and  as  to 
others  than  that  mortgagee,  an  estate  of  $1000  in  value  of 
equity  of  redemption  from  that  mortgage, — in  other  words,  a 
privilege  worth  $1000  to  redeem  from  that  mortgage.  Such 
a  construction  is  neither  fairly  within  the  letter  nor  the  spirit 
of  the  statute. 

The  rehearing  is  denied. 

Rehearing  denied. 
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David  Jones 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.  Vernon  September  27,  1S84. 

1.  Mining  statute — construction  of  section  2,  as  limiting  the  right  to 
contract  for  loages  on  a  basis  other  than  the  weight  of  the  coal — constitu- 
tionality. Section  2  of  "An  act  to  provide  for  the  weighing  of  coal  at  the 
mines,"  of  the  laws  of  1883,  is  not  open  to  the  constitutional  objection  of 
depriving  coal  operators  of  their  right  to  make  special  contracts.  That  sec- 
tion does  not  require  that  the  wages  under  all  contracts  shall  be  computed 
upon  the  basis  of  the  weight  of  the  coal  mined.  It  only  applies  to  cases  where, 
by  contract,  the  wages  are  to  be  paid  according  to  the  weight  of  coal  mined. 

2.  That  act  leaves  it  free  for  the  owner  or  operator  of  a  coal  mine  to  make 
contracts  with  his  employes  to  mine  coal  for  whatever  may  be  agreed  upon 
between  them, — by  the  day,  week,  month,  year,  or  by  the  box,  or  in  any  other 
manner  that  may  be  agreed  upon  between  them.  Where  the  contract  is  for 
the  paying  of  wages  in  some  other  way  than  according  to  the  weight  of  the 
coal  dug,  the  purpose  of  the  act  would  seem  to  fail,  and  its  provisions  do  not 
apply. 

3.  On  the  trial  of  an  operator  of  a  coal  mine  for  not  providing  a  "track 
scale,"  etc.,  so  that  the  weight  of  coal  of  each  miner  might  be  ascertained, 
the  court  refused  to  allow  the  defendant  to  prove  that  for  nine  years  prior 
thereto  the  corporation  owning  and  operating  the  mine  had  a  contract  with 
all  the  men  emploj'^ed  to  mine  coal  during  that  period,  to  receive  as  the  wages 
for  their  labor  from  the  coal  company  forty  cents  for  each  box  of  coal  mined 
and  taken  from  the  mine;  that  the  miners  had  always  been,  and  were  then, 
satisfied  to  work  under  such  contract,  and  that  they  did  not  want  the  coal 
weighed,  as  a  basis  upon  which  to  compute  their  wages,  etc. :  Held,  that  it 
was  error  to  exclude  the  proposed  evidence,  as  its  admission  would  have 
shown  a  case  to  which  the  statute  did  not  apply. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Wilderman  &  Hamill,  for  the  appellant,  contended, 
at  some  considerable  length,  that  the  act  of  1883,  relating  to 
mines,  etc.,  was  unconstitutional.  If  sustained,  it  will  de- 
prive every  coal  operator  in  the  State  of  the  power  to  make 
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any  contracts  to  have  coal  mined,  except  the  wages  of  the 
miners  be  computed  upon  the  weight  of  the  coal  mined, — 
citing  1  Cooley's  Black.  137;  State  Const.  1870,  art.  11, 
sec.  2 ;  Cooley's  Const.  Lim.  485,  486,  487 ;  Walley's  Heirs  v. 
Kennedy,  2  Yerg.  554;  Wynehamer  v.  People,  13  N.  Y.  433; 
Pumpelly  v.  Green  Bay  Co,  13  Wall.  177 ;  Potter's  Dwarris 
on  Statutes,  491. 

The  act  is  not  within  the  police  power  of  section  29,  article 
4,  of  the  Constitution.     Cooley's  Const.  Lim.  738,  739. 

The  right  to  regulate  and  control  the  charges  of  carriers, 
warehousemen,  etc.,  rests  on  the  fact  that  they  are  exercising 
a  business  public  in  its  nature,  or  one  in  which  the  public 
have  an  interest.  Rug gles  y.  People,  91  111.  262;  Munn  y. 
People,  94  U.  S.  133;  Railway  Co.  v.  Jacksonville,  67  111. 
40;  King  v.  Davenport,  98  id.  314;  Lake  View  v.  Rose  Hill 
Cemetery  Co.  70  id.  197. 

Mr.  E.  D.  HoLDEE,  State's  Attorney,  and  Mr.  E.  A.  Hal- 
beet,  for  the  People,  among  other  points  made  the  following 
in  the  argument : 

The  constitutionality  of  the  act  is  attacked  on  two  grounds  : 
First,  that  it  deprives  the  operator  of  a  coal  mine  of  his  prop- 
erty without  due  process  of  law;  and  second,  it  impairs  the 
obligation  of  contracts. 

We  fail  to  see  wherein  the  operator  of  a  mine  is  deprived 
by  this  act  of  any  property.  The  act  undertakes  to  do  no 
more  than  to  require  the  operator  of  a  coal  mine  to  supply 
the  means  of  ascertaining  at  the  mine  the  weight  of  the  coal 
hoisted,  before  the  same  is  shipped.  Mines  not  located  upon 
a  railroad  or  water-course,  and  from  which  no  coal  is  shipped 
by  rail  or  by  water,  are  excepted  from  the  operation  of  the 
act.  The  act  is  one  of  regulation,  merely, — fixing  the  place 
where  the  product  of  the  mine  is  to  be  weighed,  etc.  No 
one  will  contend  that  the  act  fixing  weights  and  measures  is 
unconstitutional.     So  are  markets  regulated,  and  particular 
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articles  allowed  to  be  sold  in  particular  places,  only  or  after 
license.     Cooley's  Const.  Lim.  749. 

The  constitutional  provision  prohibiting  the  deprivation  of 
property  is  not  infringed  by  a  proper  regulation  of  a  business 
which  may  render  property  used  to  carry  on  the  business  less 
valuable.  If  the  business  is  still  allowed  to  be  carried  on, 
and  the  property  used  is  allowed  to  exist,  and  its  possession 
is  not  disturbed,  the  owner  can  not  be  said  to  be  deprived  of 
his  property.     Munn  v.  People,  69  111.  80. 

There  is  nothing  in  the  act  that  impairs  the  obligation  of 
preexisting  contracts. 

As  to  police  power,  see  Daniels  v.  Hilgard,  77  111.  642 ; 
Cooley's  Const.  Lim.  714;  Dunn  v.  People,  91  111.  141. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  found  in  the  circuit  court  of  St.  Clair 
county,  against  the  defendant,  as  operator  of  the  White  Oak 
coal  mine,  in  that  county,  for  a  failure  to  put  in  track  scales 
at  said  coal  mine,  as  required  by  the  provisions  of  an  act 
entitled  "An  act  to  provide  for  the  weighing  of  coal  at  the 
mines."  (Laws  of  1883,  p.  113.)  The  first  section  of  that 
act  provides,  "that  the  owner,  agent  or  operator  of  each  and 
every  coal  mine  or  colliery  in  this  State,  shall  furnish  or 
cause  to  be  furnished  and  placed  upon  the  switch  or  railroad 
track  adjacent  to  said  coal  mine  or  colliery,  a  'track  scale' 
of  standard  manufacture,  and  shall  weigh  all  coal  hoisted 
from  said  mine  or  colliery  before  or  at  the  time  of  being 
loaded  on  cars,  wagons,  or  other  vehicle  of  transportation, " 
etc.  By  section  2,  "all  coal  produced  in  this  State  shall  be 
weighed  on  the  scales  as  above  provided,  and  the  weight  so 
determined  shall  be  considered  the  basis  upon  which  the 
w^ages  of  persons  mining  coal  shall  be  computed."  Section 
3  provides,  "it  shall  be  lawful  for  the  miners  employed  in 
any  coal  mine  or  colliery  in  this   State  to  furnish  a  check- 
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weigher,  at  their  own  expense,  whose  duty  it  shall  be  to  bal- 
ance said  scales,  and  see  that  the  coal  is  properly  weighed, 
and  keep  a  correct  account  of  same,  and  for  this  purpose  he 
shall  have  access  at  all  times  to  the  'beam-box'  of  said  scale 
while  such  weighing  is  being  performed,"  etc.  The  provi- 
sions of  the  act  are  made  to  apply  only  to  coal  miners  doing 
business  on  and  shipping  coal  by  railroad  or  by  water. 

On  the  trial  the  defendant  offered  to  prove  that  for  nine 
years  prior  thereto,  and  from  the  time  this  act  went  into 
effect,  to  the  trial,  the  corporation  owning  and  operating  this 
coal  mine  had  a  contract  with  all  the  men  employed  to  mine 
coal  in  that  mine,  during  that  period,  to  receive  as  the  wages 
for  their  labor,  from  said  coal  company,  the  sum  of  forty 
cents  per  box  for  each  box  of  coal  mined  and  taken  from  said 
mine ;  that  all  the  persons  employed  in  the  mine  to  mine  coal 
for  said  company  had  always  been,  and  were  then,  perfectly 
satisfied  to  work  under  said  contract,  and  that  they  do  not 
want  the  coal  taken  from  the  mine  weighed,  as  a  basis  upon 
which  to  compute  their  wages,  and  do  not  want  to  furnish  a 
check-weigher  at  their  own  expense  to  weigh  the  coal  mined 
by  them ;  that  track  scales  would  cost  from  $800  to  $1000. 
The  court  excluded  the  evidence,  to  which  exception  was 
taken.  The  defendant  was  found  guilty,  and  fined  in  the 
sum  of  $40,  and  he  appealed  to  this  court. 

The  statute  under  which  this  proceeding  is  had  is  assailed 
by  appellant's  counsel  as  unconstitutional.  It  is  said  the  act 
in  effect  deprives  every  coal  operator  in  the  State  of  the  power 
to  make  any  contracts  to  have  coal  mined,  except  the  wages 
of  the  persons  mining  the  coal  be  computed  upon  the  weight 
of  the  coal  mined,  and  that  the  right  to  make  contracts  about 
the  free  use  and  enjoyment  of  one's  own  private  property  is 
a  right  of  property,  and  secured  by  the  constitutional  guar- 
anty that  no  person  shall  be  deprived  of  property  without  due 
process  of  law.  As  we  read  the  statute  it  is  not  obnoxious 
to  the  objection  made.     Although  section  2  does  provide  that 

38—110  III. 
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the  weight  determined  by  weighing  on  the  scales  furnished 
shall  be  considered  the  basis  upon  which  the  wages  of  per- 
sons mining  coal  shall  be  computed,  we  do  not  regard  this 
as  requiring  that  in  all  contracts  for  the  mining  of  coal  the 
wages  of  the  miners  must  be  computed  upon  the  basis  of  the 
weight  of  the  coal  mined.  That  would  be  a  quite  arbitrary 
provision, — seemingly  an  undue  interference  with  men's  right 
of  making  contracts ;  and  we  can  not  ascribe  to  the  legisla- 
ture the  making  of  such  an  enactment,  unless  it  be  plainly 
declared,  which  is  not  done  in  this  case.  The  act  seems  to 
assume  the  above,  according  to  the  weight  of  the  coal  mined, 
to  be  the  mode  in  which  the  wages  of  miners  is  contracted 
to  be  paid,  and  where  that  is  the  mode  then  the  weight  de- 
termined by  weighing  on  the  scales  furnished  shall  be  the 
basis  upon  which  the  wages  shall  be  computed.  But,  as  we 
read  the  act,  it  leaves  it  free  for  the  owner  or  operator  of  a 
coal  mine  to  make  contracts  with  his  employes  to  mine  coal 
for  whatever  may  be  agreed  upon  between  them,  by  the  day, 
week,  month,  year,  or  by  .the  box,  or  in  any  other  manner  that 
may  be  agreed  upon  between  them.  Where  the  contract  is 
for  the  paying  of  wages  in  some  other  way  than  according  to 
the  weight  of  the  coal  dug,  the  purpose  of  the  act  would  seem 
to  fail,  and  its  provisions  not  to  apply.  Taking  all  of  its 
sections  together,  the  design  of  the  act  appears  to  be  for  the 
protection  of  miners  who  are  paid  according  to  the  weight  of 
coal  dug, — to  provide  a  correct  basis,  in  the  determining  of 
the  weight,  upon  which  their  wages  shall  be  computed.  We 
are  of  opinion,  then,  the  court  erred  in  the  exclusion  of  the 
evidence  offered,  as  its  admission  would  have  shown  a  case 
to  which  the  statute  did  not  apply. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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1.  Ejectment — evidence  showing  prima  facie  case  for  plaintiff.  On 
the  trial  of  an  action  of  ejectment,  the  plaintiff  showed,  by  affidavit,  that  a 
certain  person  was  the  common  source  of  each  party's  title,  and  then  intro- 
duced in  evidence  a  deed  of  convej'ance  from  the  person  so  shown  to  be  the 
common  source  of  title,  and  rested:  Held,  that  this  proof  made  out  a  prima 
facie  case  for  the  plaintiff,  and  entitled  him  to  recover  unless  a  good  defence 
was  shown. 

2.  .Same — special  pleas  held  improper.  In  ejectment  the  defendant 
pleaded  two  special  pleas:  First,  that  the  defendant  held  possession  from 
the  plaintiff  as  a  tenant  from  year  to  year,  which  tenancy  had  not  been  ter- 
minated by  sixty  days'  notice  prior  to  the  end  of  the  year;  and  second,  that 
the  defendant  held  the  lands  by  virtue  of  a  written  lease  from  the  plaintiff, 
from  March  1,  1883,  to  March  1,  188J:. — -the  suit  having  been  brought  prior  to 
the  latter  day:  Held,  that  these  pleas  were  wholly  improper,  as  every  matter 
of  defence  in  them  was  admissible  under  the  general  issue,  which  was  also 
pleaded. 

3.  Landlord  and  tenant — tenancy  from  year  to  year — notice  to  ter- 
minate. The  owner  of  land,  before  bringing  his  action  of  ejectment  to 
recover  possession,  is  not  bound  to  give  the  defendant  notice  to  terminate 
his  tenancy  from  year  to  year,  unless  such  defendant  holds  as  the  tenant  of 
the  plaintiff,  or  as  the  tenant  of  his  grantor. 

4.  Same — tenancy  from  year  to  year  terminated  by  taking  new  lease. 
If  a  tenant  from  year  to  year  accepts  a  new  lease  for  a  definite  period,  the 
prior  tenancy  is  terminated,  and  no  notice  is  necessary  to  terminate  the  new 
tenancy,  prior  to  the  end  of  the  term. 

5.  Same — owner  not  bound  by  lease  of  a  stranger.  Before  a  written 
lease  can  be  set  up  by  the  defendant  to  defeat  an  action  of  ejectment  brought 
by  the  owner  of  the  land,  it  must  appear  that  the  plaintiff,  or  his  grantor, 
executed  the  same,  or  that  the  person  executing  the  same  was  the  authorized 
agent  of  the  plaintiff  to  lease  the  property. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 
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This  is  an  action  of  ejectment,  brought  by  James  Eoose- 
velt,  against  Jehu  J.  Hungate,  in  the  circuit  court  of  Clay 
county,  on  March  7,  1883,  to  recover  possession  of  the  south 
half  of  the  south-east  quarter  of  section  24,  the  north-east 
quarter  of  section  25,  the  south  half  of  the  north-east  quarter 
of  section  26,  the  south-west  quarter  of  the  north-west  quarter 
of  section  26,  and  the  north  half  of  the  south-east  quarter  of 
section  26,  all  in  township  5,  north,  range  6,  east ;  also,  the 
south  half  of  the  south-west  quarter  of  section  19,  and  the 
north-west  quarter  of  section  30,  both  in  township  5,  north, 
range  7,  east  of  the  third  principal  meridian,  the  plaintiff 
claiming  the  title  in  fee.  The  defendant  pleaded  the  general 
issue,  and  three  special  pleas,  as  follows :  First,  title  in  the 
defendant  to  the  north-east  quarter  of  the  north-west  quarter 
of  section  25,  township  5,  north,  range  6,  east ;  second,  that 
as  to  all  the  lands  except  the  north-east  quarter  of  the  north- 
west quarter  of  section  25,  township  5,  north,  range  6,  east, 
the  defendant  holds  under  the  plaintiff  as  tenant  from  year 
to  year,  and  was  entitled  to  sixty  days'  notice  prior  to  March 
1,  1883,  to  surrender  the  premises,  and  that  he  did  not  re- 
ceive such  notice  ;  and  third,  that  he  holds  said  lands,  except 
the  north-east  quarter  of  the  north-west  quarter  of  section  25, 
township  5,  north,  range  6,  east,  by  virtue  of  a  written  lease 
from  plaintiff  to  defendant,  from  March  1,  1883,  to  March  1, 
1884.  The  plaintiff  dismissed  the  suit  as  to  the  north-east 
quarter  of  the  north-west  quarter  of  section  25,  township  5, 
north,  range  6,  east,  and  issues  were  taken  upon  the  pleas, 
and  a  jury  waived,  and  the  cause  was  tried  by  the  court, 
which  found  the  issues  for  the  defendant,  and  rendered  judg- 
ment against  the  plaintiff,  to  reverse  which  judgment  the 
plaintiff  prosecutes  this  writ  of  error. 

On  the  trial  the  plaintiff'  introduced  evidence  of  title  in 
himself,  acquired  some  time  in  November,  1878.  The  defend- 
ant then  called  M.  H.  Presley,  who  testified  that  in  1878  a 
man,  whom  he  afterwards  learned  was  Lardner,  came  to  his 
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office  in  Flora  and  represented  himself  to  be  the  agent  of  the 
Equitable  Trust  Company,  and  requested  him  to  take  charge 
of  and  run  the  farm  in  controversy,  which  he  consented  to 
do ;  that  Lardner  then  said  he  would  write  to  the  Equitable 
Trust  Company  about  the  matter,  and  have  it  write  to  the 
witness  about  the  farm ;  that  in  a  short  time  after  such  con- 
versation he  received  the  following  letter  from  that  company : 

"New  Yoke,  July  12,  1878. 
^'To  Messrs.  Presley  &  Gray,  Flora,  Illinois: 

"Gentlemen — We  will  ask  you  to  take  charge  of  the  rent- 
ing of  the  farm  conveyed  to  us  by  Granville  Bates,  and  use 
your  best  efforts  to  obtain  from  it  all  the  income  that  it  is 
capable  of  producing.  Please  report  to  us  frequently  what 
proceeds  you  make,  with  statements  of  the  names  of  tenants, 
the  amount  of  land  rented  to  each,  and  the  rent  he  is  to  pay. 
We  rely  upon  your  judgment  and  enterprise  to  manage  to  the 
best  advantage  of  this  company. 

"Very  truly  yours, 

John  Rockwell,  Supervisor.'^ 

The  plaintiff  objected  to  the  witness  giving  the  statements 
of  Lardner,  and  the  conversation  with  him,  and  to  the  intro- 
duction of  the  letter  in  evidence ;  but  the  court  overruled  the 
several  objections  and  admitted  the  evidence,  and  plaintiff 
excepted. 

The  witness  Presley  further  testified,  that  under  the  au- 
thority conferred  by  this  letter  he  leased  the  lands  in  con- 
troversy to  the  defendant,  and  identified  the  leases  shown 
him.  The  defendant  then  offered  the  three  leases  in  evi- 
dence. The  plaintiff  objected  to  their  admission,  for  the 
reason  that  none  of  the  leases  were  made  by  the  plaintiff,  or 
by  his  authority,  but  the  court  overruled  the  objection,  and 
received  the  leases  in  evidence.  The  first  lease  was  dated 
February  1,  1879,  and  purported  to  be  between  James  A. 
Roosevelt,  of  the  first  part,  and  John  D.  P.  Hungate  and 
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J.  J.  HuDgate,  of  the  second  part,  and  to  lease  what  is  known 
as  the  "Bates  farm, "  to  the  parties  of  the  second  part  for  one 
year,  from  March  1,  1879,  for  $300  rent,  and  was  signed  as 
follows:  "James  A.  Koosevelt,  by  M.  H.  Presley,  agent," 
and  "John  D.  P.  Hungate"  and  "Jehu  J.  Hangate."  The 
second  lease  was  dated  May  9,  1881,  and  recited  that  Pres- 
ley had  rented  to  Jehu  J.  Hungate  the  Hungate  or  Bates 
farm,  for  two  years,  from  March  1,  1881,  till  March  1,  1883, 
on  certain  conditions  therein  named,  and  was  signed,  "M.  H. 
Presley,  agent,"  and  "Jehu  J.  Hungate."  The  last  lease  or 
agreement  was  dated  April  28,  1882,  and  extended  the  prior 
leasing  one  year  longer,  and  was  signed  in  the  same  mode  as 
the  preceding  one. 

The  witness  further  testified  that  defendant  was  a  good 
tenant,  and  had  paid  all  the  rent  due  under  any  of  the  leases 
up  to  March  1,  1883,  and  that  witness  remitted  the  rents, 
when  paid,  to  the  Equitable  Trust  Company.  On  cross- 
examination  he  testified  that  he  never  saw  or  had  any  cor- 
respondence with  James  A.  Eoosevelt,  and  never  had  any 
authority  from  him  to  take  charge  of  or  lease  the  lands.  He 
also  testified  that  he  turned  over  his  agency  to  Clutter,  by 
direction  of  the  company.  Jehu  J.  Hungate  testified  that 
he  had  paid  all  the  rents  due  under  any  of  the  leases,  and 
performed  all  the  conditions  to  be  performed  by  him ;  that 
he  had  been  in  possession  of  the  land  some  two  or  three 
years  prior  to  the  purchase  by  Koosevelt,  and  was  in  posses- 
sion at  the  time  of  his  purchase,  under  other  owners,  whose 
names  are  not  stated ;  that  after  Koosevelt  purchased,  he 
rented  of  Presley,  paid  the  rent  to  him  until  he  turned  over 
his  agency  to  Clutter,  and  had  since  paid  to  Clutter  and  the 
bank  the  balance.  In  rebuttal  the  plaintiff  called  Henry  B. 
Kepley,  who  testified  that  he  knew  the  Equitable  Trust  Com- 
pany and  its  officers ;  that  the  plaintiff  was  not  the  president 
of  that  company,  and  that  he  thought  he  never  was  its  presi- 
dent or  any  officer  thereof,  and  so  far  as  he  (witness)  knew 


1884.]  KoosEVELT  V.  Hung  ATE.  599 

Briefs  of  Counsel. 

was  not  even  a  member  of  the  company  ;  that  for  many  years 
Jonathan  Edwards  was  president  of  said  company,  and  since 
the  death  of  Edwards,  F.  B.  Elliott  has  been  president  of  that 
company,  and  that  he  did  not  know  of  his  own  knowledge  if 
plaintiff  was  ever  connected  with  said  company.  This  was 
substantially  all  the  evidence  in  the  case. 

Mr.  Henry  B.  Kepley,  for  the  plaintiff  in  error : 

Proof  of  a  lease  to  defendant  from  any  person  other  than 
the  plaintiff,  does  not  maintain  the  issue  on  the  plea  of  lease 
of  the  plaintiff,  and  such  proof  was  not  admissible. 

The  only  lease  covering  the  time  mentioned  in  the  plea, — 
from  March,  1883,  to  March,  1884,— is  from  "M.  H.  Presley, 
agent."  The  proof  is  clear  that  Presley  acted  as  agent  of 
the  Equitable  Trust  Company,  and  that  he  did  not  act  for 
the  plaintiff,  and  had  no  authority  from  him. 

The  proof  failing  to  show  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  plaintiff  and  defendant, 
there  was,  in  no  event,  any  notice  required.  Herrell  v.  Size- 
land,  81  111.  457. 

In  ejectment  the  legal  title  must  prevail.  Wilson  v.  South 
Park  Comrs.  70  111.  46;  Aholtz  v.  Zellars,  88  id.  24;  Johnson 
V.  Watson,  87  id.  535  ;  Chiniquy  v.  Catholic  Bishoj),  41  id. 
148 ;   Wales  v.  Bogue,  31  id.  164. 

Mr.  F.  G.  Cockrell,  for  the  defendant  in  error: 

A  jury  being  waived  and  the  case  tried  by  the  court,  does 
not  obviate  the  necessity  of  entering  a  motion  for  a  new 
trial.  Bills  v.  Stanton,  69  111.  51 ;  Reichwald  v.  Gay  lord,  73 
id.  503. 

If  counsel  for  plaintiff  desired  to  call  in  question  the  ruling 
of  the  circuit  court  on  the  legal  effect  of  the  evidence  offered, 
he  should  have  submitted  written  propositions  of  law.  Fitch 
V.  Johnson,  104  111.  Ill ;  Bridge  Co.  v.  Comrs.  of  Highways, 
101  id.  518;  Hohbs  v.  Ferguson,  100  id.  232. 
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The  right  to  file  the  special  pleas  in  this  case  has  been 
doubted.  We  think  they  were  proper.  Sheldon  v.  Van  Vleck, 
106  111.  45. 

Counsel  also  contended  that  Presley,  in  making  the  leases, 
was  the  agent  of  the  plaintiff,  and  that  plaintiff  ratified  the 
leasing  by  collecting  the  rents,  or  a  portion  of  them. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  ejectment,  brought  by  appellant,  against 
appellee.  On  the  trial  below  the  plaintiff  showed,  by  affida- 
vit, that  Adrian  Iselin  was  the  common  source  of  each  party's 
title  to  all  the  lands  in  dispute,  except  the  undivided  one- 
sixth  part  of  a  certain  forty-acre  tract,  and  that  Stephen 
McKnelly  was  the  common  source  of  title  as  to  that.  He 
then  introduced  in  evidence  a  deed  from  Adrian  Iselin  and 
wife,  to  the  plaintiff,  dated  November  9,  1878,  for  all  the 
lands,  except  the  undivided  one-sixth  part  of  the  forty-acre 
tract,  and  a  deed  from  Stephen  McKnelly  and  wdfe  for  that 
interest.  This  proof  made  out  a  prima  facie  case  for  the 
plaintiff,  and  entitled  him  to  a  judgment  for  the  lands,  unless 
a  good  defence  was  shown  by  the  defendant.  The  defendant 
offered  no  evidence  whatever  of  title  in  himself,  or  in  a  third 
person.  The  second  special  plea  is,  that  the  defendant  holds 
possession  from  the  plaintiff  as  a  tenant  from  year  to  year, 
which  tenancy  has  not  been  terminated  by  sixty  days'  notice 
prior  to  the  end  of  the  year.  The  third  special  plea  is,  that 
the  defendant  holds  the  lands  by  virtue  of  a  written  lease 
from  the  plaintiff,  from  March  1,  1883,  to  March  1,  1884. 
The  evidence  fails  to  establish  either  defence. 

It  appears,  that  the  defendant  was  in  possession  of  the 
lands  prior  to  the  time  the  plaintiff  acquired  his  title  thereto 
in  November,  1878.  On  this  point  the  defendant  testifies: 
"I  had  been  in  possession  of  the  land  under  other  owners 
some  two  or  three  years  prior  to  the  purchase  by  Eoosevelt, 
and  I  was  still  in  the  possession  at  the  time  of  such  purchase, 


1884.]  Roosevelt  v.  Hungate.  601 

Opinion  of  the  Court. 

and  after  Roosevelt  purchased  I  rented  of  Presley."  There 
is  no  evidence  showing  under  whom  he  went  into  possession, 
or  under  whom  he  was  holding  when  Roosevelt  acquired  his 
title.  There  is  nothing  in  the  record  from  which  even  an 
inference  may  be  drawn  that  he  was  holding  under  the 
grantors  of  Roosevelt.  In  such  a  case  Roosevelt  was  under 
no  obligation  to  give  any  notice  to  terminate  a  tenancy  from 
year  to  year,  if  any  such  existed.  And  if  such  a  tenancy 
had  been  shown  as  was  binding  on  the  plaintiff  when  he 
bought,  it  was  terminated  when  the  defendant  and  John  D. 
P.  Hungate  accepted  a  lease  from  Presley,  agent,  dated  Feb- 
ruary 1,  1879,  for  one  year.  That  lease  created  a  tenancy 
for  a  definite  term,  and  defendant's  rights  thereafter  were 
fixed  by  it.  The  tenants  under  this  lease  held  over  one  year. 
But  on  May  9,  1881,  M.  H.  Presley,  as  agent  for  some  one 
whose  name  is  not  disclosed  in  the  writing,  again  leased  the 
premises  to  the  defendant  alone,  for  the  term  of  two  years, 
from  March  1,  1881,  and  on  April  28,  1882,  "Presley,  agent," 
extended  the  lease  one  year,  so  that  the  term  should  extend 
to  March  1,  1884. 

The  plaintiff,  on  the  trial,  objected  to  the  introduction  in 
evidence  of  these  three  leases.  They  had  no  tendency  to 
establish  a  tenancy  under  the  plaintiff.  The  plaintiff  is  not 
shown  to  have  made  or  authorized  any  of  them.  The  last 
two  do  not  even  purport  to  bind  the  plaintiff.  It  is  true- 
Presley  signs  the  same  as  agent,  but  the  instruments  on 
their  face  fail  to  show  for  whom  he  was  acting  as  agent.  If 
we  take  the  testimony  of  Presley,  it  clearly  shows  that  he  was 
not  taking  charge  of  and  renting  the  same  for  and  on  behalf 
of  the  plaintiff,  but  for  the  Equitable  Trust  Company.  On 
cross-examination  he  says :  "I  never  saw  James  A.  Rooser 
velt,  and  I  never  had  any  correspondence  with  him.  I  never 
had  any  authority  from  him  to  take  charge  of  or  rent  the  said 
farm  in  controversy  in  this  suit.  I  had  no  other  authority 
to  take  charge  of  said  farm  than  derived  from  said  conversa- 
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tion  with  Lardner,  before  alluded  to,  and  the  letter  from  the 
Equitable  Trust  Company.  It  was  by  that  authority,  and  no 
other,  that  I  leased  the  said  farm  to  the  said  defendant." 

It  is  claimed  that  the  plaintiff  has  ratified  the  last  leasing 
by  Presley  to  the  defendant,  by  receiving  the  rent  from  the 
defendant.  We  think  the  evidence  does  not  show  anything 
said  or  done  in  this  regard  by  plaintiff.  The  only  evidence 
in  this  respect  is  that  of  Presley  and  the  defendant.  Presley 
testified :  "After  I  had  extended  the  lease  of  Hungate  to 
March  1,  1884r,  I  was  directed  by  the  Equitable  Trust  Com- 
pany to  turn  over  my  agency  to  Clutter,  of  Effingham,  Illi- 
nois, which  I  did.  After  meeting  Clutter  and  Mr.  Kepley  I 
turned  over  the  notes  of  Hungate  to  Clutter,  which  were  given 
in  consideration  of  the  extended  lease,  and  Hungate  has  paid 
the  notes  due,  to  Clutter.  I  am  not  sure  but  one  note  has 
been  paid  to  Mr.  Kepley,  through  the  First  National  Bank 
of  Flora. "  Mr.  Kepley  is  the  attorney  for  plaintiff  in  this 
action.  The  defendant  testified  that  during  the  last  summer 
and  fall  both  Kepley  and  Clutter  tried  to  scare  him  out,  and 
get  him  to  give  up  the  farm  or  lease  from  them ;  that  he  paid 
the  rent  to  Presley  until  he  turned  over  his  agency  to  Clutter, 
and  that  he  paid  the  balance  of  the  rent  to  Clutter,  except 
the  last  note,  which  was  sent  to  the  bank  in  Flora,  when  he 
paid  it,  but  that  he  did  not  know  to  whom  the  bank  paid  it. 
This  is  not  sufficient  to  show  that  Clutter  took  the  defendant's 
notes  as  agent  for  the  plaintiff.  The  evidence  rather  tends 
to  show  that  Clutter  received  the  notes  as  agent  for  the  Equi- 
table Trust  Company,  which  directed  Presley  to  turn  over  his 
agency  to  him.  There  is  nothing  in  the  proofs  which  over- 
comes plaintiff's  case  as  made. 

It  may  be  remarked  that  the  special  pleas  were  wholly 
improper,  as  every  matter  of  defence  contained  in  them  was 
properly  admissible  in  evidence  under  the  general  issue. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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The  Covenant  Mutual  Benefit  Association 

V. 

Lauea  Hoffman  et  al. 

Filed  at  Mt.  Vernon  September  27,  18S4. 

1.  Life  insurance — certificate  construed,  as  to  beneficiaries.  A  certi- 
ficate of  membership  in  a  benevolent  association,  in  the  nature  of  a  policy  of 
life  insurance,  provided,  if  certain  conditions  were  observed  and  performed, 
for  the  payment  of  the  sum  of  $5000  on  the  death  of  the  holder,  "to  be  paid 
as  a  benefit  to  his  wife,  L.  H.,  and  children,  equally."  The  holder,  at  his 
death,  left  his  wife  and  five  children,  one  of  whom  died  after  suit  brought 
upon  the  policy  in  the  name  of  all,  leaving  his  mother  and  four  brothers  and 
sisters  as  his  only  heirs,  and  the  cause  proceeded  to  judgment  in  the  names 
of  the  widow  and  remaining  children,  who  recovered  judgment  for  the  full 
$5000:  Held,  that  the  widow  and  remaining  four  children  were  entitled  to 
the  same  sum  as  though  she  and  all  the  children  were  suing,  and  that  the 
judgment  was  not  for  too  much. 

2.  Where  a  certificate  in  the  nature  of  a  life  policy  of  insurance  is  made 
payable  to  the  wife  of  the  holder,  by  name,  and  his  children,  equally,  upon 
evidence  of  his  death,  "or  in  the  event  of  their  prior  death,  to  the  legal  heirs 
or  devisees  of  the  holder,"  the  word  "children"  will  designate  a  class  of  per- 
sons, and  those  living  at  the  time  of  the  trial  of  an  action  on  the  certificate, 
together  with  the  wife,  will  be  entitled  to  recover  the  whole  amount;  and  a 
correct  construction  of  the  latter  clause  is,  in  case  of  the  prior  death  of  any 
one  of  the  class  designated  to  take  the  benefit,  the  heirs  of  the  holder  or  the 
assured,  who,  in  this  case,  were  the  surviving  brothers  and  sisters  and  the 
mother,  shall  take  the  share  of  the  deceased  party. 

3.  Evidence — proof  of  death  of  the  assured,  as  evidence  of  what  dis- 
ease he  died.  A  benefit  certificate  issued  to  a  member  of  an  association  had 
a  number  of  conditions  annexed  from  which  the  benefit  was  non-paj^able, — 
such  as,  if  the  member's  death  was  by  reason  of  self-destruction,  or  other 
acts  named.  The  proofs  of  his  death  stated  that  he  died  from  pneumonia. 
On  the  trial  of  an  action  brought  by  the  beneficiaries,  this  proof  was  intro- 
duced in  evidence,  and  the  defendant  asked  the  court  to  instruct  the  jury  that 
the  proofs  of  death  offered  were  not  evidence  of  what  disease  the  member  may 
have  died,  which  the  court  refused  to  do:  Held,  that  the  proofs  of  death  were 
proper  evidence,  although  containing  proof  of  the  disease  of  which  he  died, 
and  that  it  was  not  error  to  refuse  the  instruction  in  the  form  asked;  and  that 
had  the  court  been  asked  to  instruct  the  jury  that  the  proofs  of  death  were 
no  evidence  on  the  question  whether  the  deceased  had  disease  of  the  lungs 
or  other  diseases  at  the  time  he  made  the  application,  it  would  no  doubt  have 
so  instructed. 


604  Benefit  Association  v,  Hoffman  et  al.  [Sept. 

Brief  for  the  Appellant. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 


Messrs.  McKenzie  &  Calkins,  for  the  appellant : 

There  was  a  non-joinder  of  parties  plaintiff,  as  shown  both 
by  the  pleadings  and  proof.  On  the  trial,  proof  being  made 
that  Peter  Hoffman,  one  of  the  five  children,  had  died  since 
the  suit  was  brought,  the  plaintiffs  amended  their  declaration 
by  striking  out  the  n'ame  of  Peter  Hoffman.  The  five  remain- 
ing plaintiffs  had  no  cause  of  action,  the  contract  being  entire 
and  indivisible. 

In  actions  ex  contractu,  having  too  many  or  too  few  plaintiffs 
is  fatal  to  a  recovery.  Snell  v.  Deland,  43  111.  335 ;  Murphy 
V.  Orr,  32  id.  489 ;  1  Chitty's  Pleading,  20. 

The  certificate  sued  on  did  not  make  the  wife  and  children 
partners.  It  provided  that  equal  portions  of  $5000  should 
be  paid  to  each.  The  benefits  provided  by  a  life  insurance 
policy  are  in  the  nature  of  a  testamentary  devise,  and  in  con- 
struing it  as  to  the  rights  of  the  beneficiaries,  the  court  should, 
as  nearly  as  possible,  treat  it  as  a  will.  Continental  Life  Ins. 
Co.  v.  Palmer,  42  Conn.  60. 

If,  in  an  obligation  to  pay  a  gross  sum  to  several  parties, 
there  is  no  stipulation  to  pay  any  portion  to  each,  then  the 
survivors  bring  the  action.  (Davis  v.  Wannamaker,  2  Col. 
637.)  By  necessary  inference  from  the  above,  had  there 
been  a  stipulation  to  pay  a  part  or  "equally"  to  each,  the 
survivors  could  not  alone  have  sued  and  recovered  the  whole. 

Peter  Hoffman,  in  his  application,  warranted  that  since 
his  former  application  (May  31,  1880,)  he  had  not  suffered 
from  any  serious  or  protracted  illness,  and  that  he  was  then 
free  from  all  disorders,  weaknesses  or  infirmities  tending  to 
impair  health  or  shorten  life.  It  made  a  serious  difference 
whether  he  died  of  pneumonia  of  five  days'  duration,  or  of 
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consumption  of  a  year's  standing.     Therefore  it  was  error  to 
refuse  the  ninth  instruction  asked  by  appellant. 

The  proofs  were  legitimate  evidence  only  for  one  purpose — 
to  show  a  compliance  with  the  terms  of  the  certificate. 

Messrs.  Hay  &  Knispel,  for  the  appellees : 

Where  one  or  more  of  several  obligees,  covenantees,  part- 
ners, or  others  having  a  joint,  legal  interest  in  the  contract, 
dies,  the  action  must  be  brought  in  the  name  of  the  survivor. 
1  Chitty's  Pleading,  19;  Bostivick  v.  Williams,  40  111.  113. 

The  widow  and  children  of  Peter  Hoffman  have  a  joint, 
legal  interest  in  the  policy  or  contract,  and  not  a  several  in- 
terest. Hartford  Fire  Ins.  Co.  v.  Davenport,  37  Mich.  609 ; 
Northrup  v.  Phillips,  99  111.  449.  ■ 

The  proofs  of  death  were  called  for  by  the  company,  in  the 
policy.  They  were  to  be  satisfactory  to  the  company.  They 
were  admitted  in  evidence  without  objection,  and  were  neces- 
sary and  proper  for  the  purpose  of  showing  that  appellees 
had  performed  the  conditions  precedent. 

The  issues  and  the  evidence  involved  these  two  questions : 
Did  Peter  Hoffman  make  false  and  untrue  statements  and 
misrepresentations  in  his  original  application  for  insurance ; 
and  second,  did  he  make  false  and  untrue  statements,  and 
warrant  the  same  to  be  true,  in  his  application  for  rein- 
statement. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  on  a  "certificate  of  membership"  in 
the  Covenant  Mutual  Benefit  Association  of  Illinois.  It  was 
issued  to  Peter  Hoffman,  since  deceased,  in  consideration  of 
the  sum  of  ten  dollars  (membership  fee)  paid  in  hand,  and 
of  the  payment  of  such  amount  for  mortuary  assessments, 
expenses  and  collection  costs  as  should  be  required  of  him, 
in  accordance  with  the  condition  in  the  certificate  expressed. 
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It  was  provided  that  upon  due  notice  of  the  death  of  the 
holder  of  the  certificate  being  filed  with  the  secretary  of  the 
association,  showing  the  member  had  in  all  respects  complied 
wi'th  the  conditions  of  the  certificate,  an  assessment  would  be 
levied  upon  all  the  members  holding  certificates  in  force  at 
the  time  of  the  death  of  such  member,  for  the  full  amount 
named  in  their  respective  certificates ;  and  the  sum  so  col- 
lected on  such  assessments,  less  all  amounts  which  might  be 
added  for  expenses  and  collection  costs,  the  association  agreed 
by  the  certificate  to  pay,  or  cause  to  be  paid,  as  a  benefit,  to 
his  wife,  Laura  Hoffman,  and  children,  equally,  or  in  the 
event  of  their  prior  death,  to  the  legal  heirs  or  devisees  of 
the  holder  of  the  certificate,  within  ninety  days  from  the  date 
of  the  acceptance  of  evidence  of  death ;  but  in  no  case  should 
the  payment  under  the  certificate  exceed  $5000.  A  number 
of  conditions  were  printed  on  the  back  of  the  certificate,  which 
the  member  was  obligated  to  observe,  and  it  was  agreed  they 
should  constitute  a  part  of  the  contract  between  the  parties, 
as  if  they  had  been  inserted  in  the  body  of  the  certificate 
itself.  So  far  as  any  of  these  conditions  are  important  in 
the  present  decision  they  will  be  stated  further  on,  but  not 
otherwise.  iVcross  the  face  of  the  certificate  issued  to  the 
deceased  was  printed  in  large  figures,  "$5000,"  which  would 
seem  to  indicate  that  was  its  value.  At  his  death,  Peter 
Hoffman,  to  whom  the  certificate  was  issued,  left  him  sur- 
viving, his  wife,  Laura  Hoffman,  and  five  children,  in  whose 
names  the  suit  was  brought  against  the  association  to  recover 
$5000, — the  benefit  secured  to  them  by  the  certificate  of 
membership  issued  to  the  deceased  holder.  After  the  suit 
was  brought,  and  before  trial,  Peter  Hoffman,  Jr.,  one  of  the 
children,  died.  It  appears  this  child,  Peter,  was  born  after 
the  death  of  the  husband,  which  occurred  August  2,  1881, 
and  that  he  died  in  May,  1882.  His  only  heirs  would  be  his 
mother  and  surviving  brothers  and  sisters.  After  the  deUth 
of  the  child  Peter,  the  suit  progressed  in  the  name  of  the 
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widow  and  the  four  surviving  children,  and  judgment  was 
rendered  in  their  favor  for  the  full  value  of  the  certificate  of 
membership,  which  was  $5000.  In  no  event  could  any 
greater  sum  have  been  recovered  had  this  youngest  child 
survived. 

It  is  insisted  it  was  error  of  law  to  render  judgment  in 
favor  of  the  widow  and  the  four  surviving  children,  for  the 
reason  the  benefit  secured  was  to  be  paid  to  the  widow  and 
the  children,  equally,  of  whom  the  proof  shows  there  were 
five  when  this  suit  was  brought.  The  objection  seems  to  be 
it  was  not  proper  to  render  judgment  for  the  full  value  of 
the  benefit,  on  a  declaration  in  favor  of  the  widow  and  four 
children,  with  the  name  of  the  deceased  child  omitted.  It  is 
not  perceived  there  was  any  error  in  so  rendering  the  judg- 
ment. There  are  two  views,  both  of  which  sustain  the  action 
of  the  trial  court :  First,  the  benefit  was,  by  the  certificate, 
secured  to  be  paid  to  the  widow  (by  name)  and  children, — 
that  is,  to  Laura  Hoffman,  and  to  a  class  of  persons  desig- 
nated as  children,  and  to  be  ascertained  after  the  death  of  the 
holder  of  the  certificate.  At  the  trial  it  was  found,  from  the 
proof,  there  were  but  four  children  surviving.  They  then  con- 
stituted all  the  class  embraced  in  the  term  "children,"  and  it 
was  entirely  correct  to  render  judgment  in  their  favor,  as  was 
done.  Second,  were  this  not  so,  the  judgment  might  be  sus- 
tained for  another  reason.  It  is  provided  by  the  certificate, 
that  in  the  event  of  the  prior  death  of  the  beneficiaries  named, 
the  benefit  should  be  paid  to  the  legal  heirs  or  devisees  of 
the  holder  of  the  certificate.  A  correct  reading  of  this  pro- 
vision would  be :  in  case  of  the  prior  death  of  any  one  of  the 
class  designated  to  take  the  benefit,  the  heirs  of  the  holder 
would  take  the  share  of  the  deceased, party.  Here,  the  plain- 
tiffs were  the  heirs  of  the  holder,  and  they  took  the  whole 
benefit,  and  the  judgment  in  their  favor  was  regular,  and 
authorized  by  law. 
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The  point  is  made  the  circuit  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  argument  on  this  branch  of 
the  case  might  have  been  with  great  propriety,  and  doubtless 
was,  addressed  to  the  Appellate  Court  when  the  cause  was 
heard  in  that  court.  Whether  the  deceased  was  guilty  of 
fraud  in  procuring  a  renewal  of  his  membership,  or  whether 
the  evidence  warranted  a  finding  for  plaintiffs,  and  in  the 
amount  found  by  the  verdict,  are  so  exclusively  questions  of 
fact,  the  finding  of  the  Appellate  Court  touching  them  is  con- 
clusive upon  this  court.  They  are  all  controverted  questions 
of  fact,  arising  on  conflicting  testimony,  concerning  which 
the  statute  forbids  the  assignment  of  any  error  in  this  court. 

It  is  strenuously  insisted  it  was  error  in  the  trial  court  to 
refuse  to  give  the  jury  the  ninth  instruction  of  the  series 
asked  by  defendant.     It  is  as  follows : 

"The  jury  are  instructed  that  the  proofs  of  death  offered 
in  evidence  are  not  evidence  of  what  disease  Peter  Hoffman 
may  have  died,  and  can  not  be  considered  by  the  jury  for 
that  purpose." 

Eecurring  to  the  conditions  printed  on  the  back  of  the 
certificate,  it  will  be  seen  the  benefit  was  not  to  become  pay- 
able if  the  holder  died  by  reason  of  any  act  of  self-destruction 
whatever,  whether  at  the  time  of  committing  the  same  he  was 
sane  or  insane.  The  fifth  paragraph  also  contained  a  num- 
ber of  conditions,  the  happening  of  any  one  of  which  would 
render  the  benefit  non-payable.  It  was  no  doubt  proper,  in 
making  proof  of  the  death  of  the  holder,  to  show  he  did  not 
come  to  his  death  by  reason  of  self-destruction,  or  by  reason 
of  doing  any  other  act  mentioned'  in  the  conditions,  and  an- 
nexed to  the  certificate  of  membership.  Stating  the  disease 
of  which  the  holder  died,  is  a  satisfactory  mode  of  excluding 
the  hypothesis  he  may  have  died  by  self-destruction,  or  that 
he  had  been  guilty  of  any  other  act  the  doing  of  which  would 
annul  and  render  void  the  certificate.    The  "proofs  of  death" 
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were  proper  evidence,  although  containing,  as  they  did,  proof 
of  the  disease  of  which  the  holder  died,  and  it  was  not  error 
in  the  trial  court  to  refuse  the  instruction  in  the  form  it  was 
asked.  The  principal  controversy  at  the  trial  seems  to  have 
been  whether  the  application  for  the  renewal  of  his  member- 
ship, as  made  by  the  deceased,  and  which  it  is  conceded  was 
a  warranty,  was  false  and  fraudulent.  In  the  proofs  it  was 
stated  the  disease  of  which  the  holder  of  the  certificate  died, 
was  pneumonia.  There  does  not  seem  to  have  been  any  con- 
troversy he  died  of  some  disease  of  the  lungs.  The  conflict 
in  the  evidence  is  as  to  whether  he  had  disease  of  the  lungs 
or  other  diseases  at  the  time  he  made  application  for  the 
renewal  of  his  membership.  Had  the  court  been  asked  to 
instruct  the  jury  the  proofs  of  death  were  no  evidence  on  that 
question,  no  doubt  it  would  have  done  so.  But  that  was  not 
what  the  court  was  asked  to  do. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Julius  Lancey 

V, 

EoBERT  T.  Brock. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Possession — of  part,  under  color  of  title  of  whole  tract.  The  visi- 
ble and  exclusive  appropriation  and  use  of  a  part  of  a  tract  of  land,  claiming 
the  whole  under  color  of  title,  is  in  law  an  actual  possession  of  the  entire 
tract,  except  so  far  as  there  may  be  adverse  possession. 

2.  This  rule  only  applies,  however,  where  the  deed  purports  to  convey  the 
whole.  The  possession  does  not  extend  beyond  the  color  of  title,  and  hence 
where  a  deed  only  purports  to  convey  a  particular  interest  in  land,  it  is  not 
evidence  of  possession  beyond  that  interest. 

39—110  III. 
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3.  Where  it  is  impossible  to  say  what  interest,  if  any,  passes  by  a  deed, 
the  grantee  or  holder  can  not  make  it  available  to  extend  his  possession  of 
a  part  of  the  premises  over  the  whole. 

4.  Same — to  show  title  to  land.  Where  possession  alone  is  relied  on  as 
evidence  of  title  to  a  tract  of  land,  it  must  be  an  actual,  not  a  merely  con- 
structive, possession.  Possession  per  se  is  evidence  only  of  the  mere  fact  of 
present  occupancy  by  right,  and  the  facts  and  collateral  circumstances  may 
be  looked  to  as  affording  evidence  whether  or  not  the  possessor  claimed  a 
fee.  Abandoning  possession,  ceasing  to  pay  any  taxes,  and  allowing  others 
to  enter  and  occupy,  will  repel  any  presumption  of  a  claim  of  title  in  fee, 
and  raise  a  presumption  that  the  claim  of  the  former  occupant  was  less  than, 
a  fee,  and  had  terminated. 

5.  Conveyance — sufficiency  of  description.  A  deed  described  the  land 
as  "sixty-seven  acres,  part  of  claim  1096,  survey  117."  Survey  117  contained 
one  hundred  and  thirty-four  and  a  fraction  acres:  Held,  that  the  description 
was  fatally  defective,  it  failing  to  describe  definitely  any  specific  tract;  held, 
also,  that  it  could  not  convey  an  undivided  half  of  survey  117,  for  the  reason 
that  an  undivided  half  of  the  north-west  half  of  the  undivided  half  of  a  tract 
of  land  describes  nothing  tangible,  either  in  quantity  or  interest. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Chas.  W.  Thomas,  and  Mr.  Frank  B.  Bowman,  for  the 
appellant : 

Mere  actual  possession  of  land  is  not  sufficient  evidence  of 
title.  It  must  be  accompanied  by  claim  of  title  in  fee  to  sus- 
tain a  recovery. 

The  deed  from  Piggott  to  plaintiff  does  not  show  claim  of 
title.  It  does  not  purport  to  convey  or  even  describe  the  land 
in  controversy. 

Survey  117  is  six  miles  long  and  one  arpent  wide,  and  runs 
north-west  from  the  bluff.  It  contains  one  hundred  and 
thirty-four  acres.  This  is  divided  equally  into  the  north- 
west half  and  the  south-east  half,  each  containing  sixty-seven 
acres.  The  deed  purports  to  convey,  not  survey  117,  nor  the 
north-west  half  thereof,  nor  any  part  of  the  north-west  half 
of  the  survey,  but  an  interest  in  the  north-west  half  of  a  cer- 
tain part  of  that  survey,  to-wit,  of  that  part  thereof  of  which 
one  St.  John  died  seized,  etc. 
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Plaintiff's  alleged  actual  possession  by  Porter  in  1855,  for 
one  year,  stands  unconnected  with  any  claim  of  title  in  fee. 
The  record  also  shows  that  ever  since  1860  Piggott  was  in 
actual  possession  of  a  part  of  the  north-west  half  of  the  sur- 
vey, claiming  the  whole  half  under  a  tax  deed.  Bowman  & 
Griswold  succeeded  with  continuous,  actual  and  exclusive 
occupation. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellee : 

We  do  not  claim  to  show  a  paper  title  in  this  case,  and 
do  not  care  about  the  recitals  in  Piggott's  deed.  He  did 
convey  the  half  of  the  north-west  half  of  survey  117,  to  the 
plaintiff.  This  deed  of  itself  is  prima  facie  evidence  of  title, 
or  is  at  least  color  of  title,  under  -which  to  take  and  hold  pos- 
session. 

Plaintiff's  prior  possession  of  a  portion  of  the  premises 
under  color  and  claim  of  title,  in  the  absence  of  any  evidence 
to  the  contrary,  is  sufficient  proof  of  title  in  fee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  ejectment  by  appellee,  against  appellant.  The 
land  sued  for  is  described  in  the  declaration  as  being  "the 
undivided  one-fourth  of  that  part  of  survey  117,  in  the  com- 
mon fields  of  Cahokia,  which  is  bounded  north-west  by  Tenth 
street,  in  the  city  of  East  St.  Louis,  north-east  by  the  tract 
known  as  the  'Ames  tract,'  south-east  by  that  part  of  said 
survey  now  occupied  by  Charles  Gain,  and  south-west  by  sur- 
vey 116  of  said  common  fields."  Appellee  claimed  title  in 
fee  simple.  Upon  the  trial  appellee  read  in  evidence,  to 
maintain  the  issue  on  his  part,  a  deed  dated  December  13, 
1854,  wiiereby  Isaac  N.  Piggott  remised,  released  and  forever 
quitclaimed  to  him,  "one  equal  and  undivided  half  of  the 
right,  title  and  interest  which  was  of  John  L.  St.  John,  at 
the  time  of  his  decease,  to  the  north-west  half  of  a  certain 
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piece  of  land  in  claim  No.  1096,  and  survey  No.  117,  in  the 
common  field  lots  of  Cahokia,  in  the  county  of  St.  Clair,  and 
which,  by  deed  of  William  S.  Thomas,  administrator  of  the 
said  John  L.  St.  John,  deceased,  made  the  29th  day  of  Jan- 
uary, 1848,  and  duly  recorded  in  said  county  of  St.  Clair, 
was  conveyed  to  said  Isaac  N.  Piggott,  containing  sixty-seven 
acres,  more  or  less."  Appellee  then  also  introduced  evidence 
tending  to  show  that  Piggott  was  in  possession  of  a  part  of 
the  north-west  half  of  survey  117  at  the  time  he  made  this 
deed,  claiming  the  whole,  and  that  he  himself  took  possession 
of  it  under  this  deed,  and  exercised  acts  of  ownership  over  a 
part  of  the  north-west  half  of  survey  117;  but,  as  we  under- 
stand the  evidence,  it  does  not  show  an  actual  possessio  pedes 
of  the  land  sued  for  by  Piggott,  at  the  time  he  executed  the 
deed  to  appellee,  nor  by  appellee  since. 

It  is  familiar  doctrine  that  the  visible  and  exclusive  appro- 
priation and  use  of  a  part  of  a  tract  of  land,  claiming  the 
whole  under  color  of  title,  is,  in  law,  an  actual  possession  of 
the  entire  tract,  except  so  far  as  there  may  be  adverse  pos- 
session. (Keith  et  al.  v.  Keith,  104  111.  402,  and  authorities 
there  cited.)  But  this  only  applies  where  the  deed  purports 
to  convey  the  whole.  The  possession  does  not  extend  beyond 
the  color  of  title,  and  therefore  where  a  deed  only  purports 
to  convey  an  interest  in  land,  it  can  be  evidence  of  no  posses- 
sion beyond  that  interest,  because  it  is  to  that  extent  only 
that  such  deed  is  color  of  title.  {Busch  v.  Huston,  75  111. 
343  ;  Bride  v.  Watt,  23  id.  507.)  The  rule  is  thus  stated  in 
Sedgwick  &  Wait  on  Trial  of  Titles  to  Land,  sec.  768 :  "So, 
also,  the  extent  of  the  adverse  constructive  possession  will  be 
limited  to  the  amount  described  or  defined,  by  whatever  con- 
stitutes the  claimant's  color  of  title.  There  can  be  no  adverse 
possession,  whether  actual  or  constructive,  where  there  has 
been  no  definite  claim  to  it.  The  deed,  or  whatever  writing 
constitutes  the  color  of  title,  must  at  least  purport  to  include 
the  land  claimed,  upon  the  general  principle  that  a  deed  can 
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not  operate  as  color  of  title  so  as  to  have  effect  beyond  the 
estate  which  it  professes  to  pass."  And  this  is  sustained  by 
McRae  v.  Williams,  7  Jones'  Law,  (N.  C.)  430 ;  McEvoy  v. 
Lloyd,  31  Wis.  142;  Crary  v.  Goodman,  22  N.  Y.  170. 

It  is  impossible,  here,  to  say  the  deed  from  Piggott  to  ap- 
pellee conveyed  any  interest  in  the  land  sued  for,  without 
knowing  what  was  the  "interest  which  was  of  John  L.  St.  John, 
at  the  time  of  his  decease,  to  the  north-west  half  of  a  certain 
piece  of  land  in  claim  No.  1096,  and  survey  No.  117,  in  the 
common  field  lots  of  Caholda,  in  the  county  of  St.  Clair,"  etc. 
If  that  interest  was  a  definite  tract  in  that  body,  described 
by  metes  and  bounds,  then  the  undivided  half  of  the  north- 
west half  of  such  tract  was  conveyed  by  Piggott  to  appellee ; 
and  if,  instead  of  being  a  definite  tract,  it  was  an  undivided 
interest, — some  aliquot  part  of  the  whole  amount, — as,  an 
undivided  one-half,  one-eighth,  or  one-sixteenth,  then  it  was 
the  undivided  half  of  the  north-west  half  of  that  undivided 
interest  only  that  was  assumed  to  be  conveyed  by  Piggott  to 
appellee.  But  the  court  can  not  take  judicial  notice  of  what 
is  the  fact  in  this  respect,  and  appellee  seems  not  to  have 
deemed  it  necessary  to  introduce  any  evidence  throwing  light 
upon  the  subject.  Appellant,  however,  did  introduce  evi- 
dence showing  what  was  St.  John's  interest  in  said  survey 
117.  By  that  evidence  it  is  shown  that  the  deed  of  William 
S.  Thomas,  administrator,  to  Isaac  N.  Piggott,  executed  on 
the  9th  of  January,  1848,  referred  to  in  the  deed  from  Piggott 
to  appellee,  purported  to  convey  "part  claim  1096,  survey 
117,  containing  sixty-seven  acres."  It  is  also  shown  by  that 
evidence  that  St.  John,  in  his  lifetime,  had  two  deeds  to  land 
in  survey  117, — one  by  William  C.  Kinney,  assignee  in  bank- 
ruptcy of  Narcisse  Pensoneau,  dated  April  20,  1843,  purport- 
ing to  convey  "sixty-seven  acres,  part  of  claim  1096,  survey 
117;"  the  other  a  tax  deed,  dated  January  9,  1845,  jDurport- 
ing  to  convey  to  John  L.  St.  John  "sixty  acres  east  side  of 
claim  1096,  survey  117."     Evidence  of  a  negative  character 
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was  also  given,  to  the  effect  that  John  L.  St.  John  had  no 
other  claim  to  land  in  survey  117,  and  that  Narcisse  Pen- 
soneau,  at  the  time  he  was  adjudicated  a  bankrupt,  had  no 
interest  in  any  land  in  survey  117. 

It  was  agreed  by  the  parties,  upon  the  trial,  to  be  consid- 
ered as  in  evidence,  that  United  States  survey  117  contains 
one  hundred  and  thirty-four  and  a  fraction  acres ;  that  it  is 
a  strip  one  arpent  wide  and  six  miles  long,  extending  from 
the  bluff,  north,  forty-three  degrees  west,  to  Cahokia  creek, 
and  is  claim  1096  of  the  Cahokia  common  fields. 

It  is  manifest  that  it  is  impossible  to  sustain  the  judgment 
below  by  referring  St.  John's  interest  to  his  tax  deed ;  and, 
in  our  opinion,  the  deed  from  Kinney,  assignee,  to  him,  must 
be  equally  unavailing.  Sixty-seven  acres,  in  a  larger  tract 
of  one  hundred  and  thirty-four  and  a  fraction  acres,  describes 
definitely  no  specific  tract.  It  may  as  well  be  in  the  south- 
east half,  or  equi-distant  from  the  middle,  or  in  any  other  part 
of  the  survey,  as  in  the  north-west  half.  But  if  it  may  be 
said  the  deed  should  be  held  as  conveying  an  undivided  in- 
terest in  the  proportion  as  sixty-seven  acres  bear  to  the  num- 
ber of  acres  in  the  whole  tract, — thus,  -^-^,  or  one-half, — it  is 
equally  ineffective,  for  the  undivided  half  of  the  north-west 
half  of  the  undivided  half  of  a  tract  of  land  describes  nothing 
tangible,  either  in  quantity  or  interest.  If  there  were  any- 
thing in  the  evidence  to  confine  St.  John's  interest  to  the 
north-west  half  of  the  survey,  it  would  be  different ;  but  there 
is  not.  We  must  either  regard  it  as  sixty-seven  acres  unlo- 
cated  in  any  part  of  the  tract,  or  an  aliquot  part  of  the  whole 
tract,  and  that  conveyed  to  appellee  is  the  undivided  half  of 
the  north-west  half  of  that  tract,  or  aliquot  part. 

If,  however,  the  deed  be  disregarded,  and  possession  alone 
be  relied  upon,  we  think  the  evidence  insufficient.  When 
possession  alone  is  relied  upon  as  evidence  of  title  to  a  tract 
of  land,  it  must  be  an  actual,  not  a  constructive,  possession. 
Wehb-^,  Sturtevant,  1   Scam.   181;  Illinois  Mutual  Fire  Ins. 
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Co.  V.  Manufacturing  Co.  1  Gilm.  266 ;  McClellan  v.  Kellogg, 
17  111.  498;   Turneij  v.  Chamberlain,  15  id.  271. 

The  evidence  on  behalf  of  appellee  is  not  sufficiently  clear 
and  satisfactory  that  there  was  an  actual  prior,  exclusive 
possession  of  this  identical  property  in  appellee,  and  there  is 
evidence  directly  to  the  contrary.  Appellee  testifies,  gener- 
ally, that  he  leased  to  a  man  by  the  name  of  Porter,  in  1855, 
and  he  made  some  iruprovements  on  the  land ;  but  he  adds : 
"I  do  not  know  whether  Porter  cultivated  any  of  the  land, 
but  he  cut  timber,  and  perhaps  put  some  in  cultivation." 
This  is  very  uncertain,  and  may  have  amounted  to  no  more 
than  acts  of  trespass.  It  is  not  pretended  that  the  improve- 
ments extended  over  the  land  in  controversy,  and  he  fails  to 
show  on  what  part  timber  was  cut,  or  how  frequently,  or  in 
what  quantity.  He  says  he  made  a  pasture  on  the  land  him- 
self, and  he  adds:  "I  think  the  pasture  was,  possibly,  a  part 
of  it,  on  the  land  in  suit  here."  Clearly,  this  is  not  sufficient 
proof  of  actual  possession. 

But  apart  from  this  view,  rejecting  the  deed  as  evidence 
of  title  to  this  land,  it  does  not  appear  how  appellee  right- 
fully got  possession,  or  that  he  at  the  time  actually  claimed 
to  be  the  owner  in  fee.  In  Ricard  v.  Williams,  7  Wheat.  105, 
the  court,  per  Mr.  Justice  Story,  delivering  its  opinion,  said : 
"Undoubtedly,  if  a  person  be  found  in  possession  of  land 
claiming  it  as  his  own  in  fee,  it  is  prima  facie  evidence  of 
his  ownership  and  seizin  of  the  inheritance.  But  it  is  not 
the  possession  alone,  but  the  possession  accompanied  with 
the  claim  of  the  fee,  that  gives  this  effect,  by  construction  of 
law,  to  the  acts  of  the  party.  Possession,  per  se,  evidences 
no  more  than  the  mere  fact  of  present  occupation  by  right, — 
for  the  law  will  not  presume  a  wrong, — and  that  j)ossession 
is  just  as  consistent  with  a  present  interest,  or  a  lease  for 
years  or  for  life,  as  in  fee.  From  the  very  nature  of  the 
case,  therefore,  it  must  depend  upon  the  collateral  circum- 
stances what  is  the  quality  and  extent  of  the  interest  claimed 
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by  the  party,  and  to  that  extent,  and  that  only,  will  the  pre- 
sumption of  law  go  in  his  favor ;  and  the  declarations  of  the 
party  while  in  possession,  equally  with  his  acts,  must  be 
good  evidence  for  this  purpose."  To  like  effect,  see,  also, 
Bedell  v.  Shaw,  59  N.  Y.  50;  Doe  v.  West,  1  Blackf.  (2d  ed.) 
134;  1  Smith's  Leading  Cases,  (7th  Am.  ed.)  661;  Sedg- 
wick &  Wait  on  Trial  of  Titles  to  Land,  sec.  718.  Of  course, 
if  there  be  no  evidence  of  the  declarations  of  the  party  in  the 
prior  peaceable  possession  of  lands,  nor  of  collateral  circum- 
stances, nor  otherwise,  tending  to  show  that  such  possession 
is  not  that  of  a  claimant  in  fee,  the  presumption,  as  against 
a  subsequent  wrong-doer,  is,  that  he  claims  in  fee.  3  Phillips 
on  Evidence,  (Hill,  Cowen  &  Edwards'  notes,)  595 ;  Burt  v. 
Penjand,  99  U.  S.  180. 

But  the  collateral  circumstances  here  in  evidence  do  not 
seem  to  prove  that  appellee  must  have  claimed  a  fee.  The 
instances  of  dominion  claimed  to  have  been  exercised  by  him 
over  the  property  are,  in  substance,  only  those  to  which  we 
have  alluded,  and,  so  far  as  we  have  been  able  to  learn  the 
dates  from  the  record,  his  renting  to  Porter  was  in  1855,  and 
his  pasturing  a  part  of  the  land  (if  his  pasture,  in  fact,  in- 
cluded any  of  it,)  was  in  1861.  He  does  not  claim  to  have 
been  in  the  actual  possession  of  the  land,  as  we  understand 
the  evidence,  after  1861,  nor  does  he  show  that  his  posses- 
sion was  terminated  wrongfully.  There  is,  on  the  other  hand, 
evidence  in  the  record,  uncontradicted,  that  on  and  prior  to 
the  16th  day  of  January,  1865,  Piggott  was  in  the  peaceable 
possession  of  the  premises,  claiming  as  owner  under  a  tax 
deed,  and  on  the  last  named  day  contracted  to  sell  them  to' 
Bowman  &  Griswold,  and  thereupon  put  them  in  peaceable 
possession.  There  is  no  proof  of  any  payment  of  taxes  by 
appellee  at  any  time,  and  there  is  proof  of  continued  posses- 
sion and  payment  of  taxes  since  January  16,  1865,  by  and 
under  Bowman  &  Griswold.  This  seems  to  repel,  effectually, 
any  presumption  of  a  claim  of  title  in  fee  in  appellee,  and  to 
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raise  the  presumption  that  whatever  title  he  may  have  had 
was  less  than  a  fee,  and  terminated  prior  to  the  contract  of 
purchase  of  Bowman  &  Griswold. 

The  rulings  below  were  not  in  harmony  with  the  views  here 
presented,  and  the  judgment  must,  therefore,  be  reversed, 
and  the  cause  remanded. 

.  Judgment  reversed. 


Ellis  Kaufman 

V. 

Edgar  Loomis. 

Filed  at  Ottawa  May  19,  1884. 

1.  Pledge — sale  under  pledge — of  the  title — surplus  funds.  The  owner 
of  securities  conveyed  them,  by  a  deed  of  assignment,  in  the  nature  of  a  deed 
of  trust,  to  be  held  by  the  trustee  as  security  for  the  payment  of  certain  notes 
upon  which  the  grantor  was  liable,  and  it  was  therein  provided  that  if  the 
grantor  should  fail  to  meet  the  payments  on  his  notes  the  trustee  might  sell 
the  securities  so  pledged,  at  either  public  or  private  sale,  and  such  sale  was 
made  to  two  of  the  persons  for  whose  protection  the  pledge  was  made:  Held, 
the  purchasers  at  the  trustee's  sale  either  acquired  thereby  the  absolute  own- 
ership of  the  securities,  freed  from  all  trusts,  to  do  with  as  they  chose,  or  the 
sale  vested  the  ownership  in  the  purchasers  as  joint  trustees,  to  be  converted 
into  money  at  their  best  price,  to  first  pay  off  their  own  liability, — and  any 
surplus  funds,  after  paying  off  all  debts  with  which  the  trust  was  charged, 
would  in  equity  belong  to  the  grantor. 

2.  GuAEANTY — release — failure  to  avail  of  proceeds  of  collaterals  which 
are  lost.  A  &  B  were  indebted  to  a  bank  upon  a  note  of  $3000,  and  they 
were  at  the  same  time  liable  to  the  bank  upon  a  note  of  $3500,  given  by  them 
to  C  for  his  accommodation,  and  also  upon  another  note  for  $1000,  upon  all 
of  which  D  was  liable  as  guarantor,  and  A  &  B  owed  the  bank  $2420  upon 
their  own  note,  on  which  D  was  not  liable.  A  &  B  and  C  desired  an 'ex- 
tension of  the  time  of  payment.  To  procure  such  time,  C  transferred  to  F, 
by  a  deed,  certain  securities,  to  secure,  first,  D,  for  carrying  the  $3500  note 
and  guaranteeing  the  $3000  and  $1000  notes;  and  second,  to  secure  to  the 
bank  the  payment  of  the  $2420,  and  the  surplus  to  C,  or  his  assigns.  The 
trustee  sold  the  securities  to  D  and  the  bank  for  $1500,  after  which  an  offer 
was  made  to  the  bank  and  D  of  $11,000  for  the  securities,  but  the  bank 
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refused  to  sell  at  that  price,  and  demanded  $15,000,  shortly  after  which  the 
securities  were  rendered  worthless  by  a  decision  of  the  Supreme  Court: 
Held,  that  the  bank,  by  refusing  to  sell  the  securities,  having  acted  honestly, 
in  trying  to  get  a  better  price,  did  not  release  the  liability  of  D  as  guarantor 
of  the  $3000  note. 

3.  In  a  suit  upon  the  guaranty  of  the  payment  of  a  note  owned  by  a  bank, 
the  fact  that  the  bank  held,  before  the  suit,  an  assignment  through  a  trustee 
of  a  patent  right,  and  some  claims  for  damages  for  an  alleged  infringement 
of  the  patent,  and  was  offered  more  for  such  patent  and  claims  than  enough 
to  have  paid  the  note,  such  assignment  having  been  made  by  the  principal 
debtor,  and  the  patent  and  claims  afterwards  prove  valueless  from  an  adverse 
ruling  of  the  courts,  will  not  operate  to  discharge  the  guarantor,  although  he 
may  have  urged  the  bank  to  accept  the  offer  for  the  patent.  It  was  the  duty 
of  the  bank,  as  a  trustee,  to  obtain  the  largest  sum  that  could  be  realized,  and 
the  making  of  a  mistake,  while  acting  in  good  faith,  will  not  subject  the  bank 
to  a  loss. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

The  evidence  for  the  defence  tends  to  show  that  on  March 
14,  1878,  Loomis  was  liable  as  guarantor  for  the  accommo- 
dation of  Babcock  &  TenBroeke,  for  $3000,  and  upon  an 
accommodation  note  made  by  him  for  the  accommodation  of 
S.  D.  Cozzens,  for  $3500,  and  as  accommodation  guarantor 
for  another  debt  of  Babcock,  guaranteed  by  Ten  Broeke,  of 
$1000,— in  all  amounting  to  about  $7500.  The  $3000  note 
belonged  to  the  International  Bank,  and  Babcock  &  Ten 
Broeke  owed  the  bank  about  $2420  upon  their  own  note, 
with  which  Loomis  had  no  connection.  Neither  Babcock  & 
Ten  Broeke  nor  Cozzens  were  prepared  to  pay  their  respective 
debts,  and  wanted  the  payment  extended  for  six  months. 
Loomis  required,  before  he  would  consent  to  the  extension, 
that  the  accrued  interest  should  be  all  paid,  and  this  was 
done.  Lcewenthal  was  the  president  and  general  manager 
of  and  for  the  bank,  and  he  refused  to  consent  to  the  exten- 
sion of  payment  unless  some  additional  security  were  given 
on  the  $2420  note.     Cozzens  claimed  to  own  a  patent,  or  an 
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interest  in  a  patent,  called  "Tanner's  car-brake  patent,"  and 
to  have  a  demand  against  certain  railroad  companies  for 
violation  of  his  rights  in  the  use  of  the  Tanner  car-brake. 
Ten  Broeke  also  claimed  some  equity  in  the  patent,  and  per- 
haps in  the  claim  against  these  railroad  companies,  and  Coz- 
zens  held  releases  of  these  respective  railroad  companies, 
signed  by  James  D.  Mowry,  trustee,  and  approved  by  Coz- 
zens,  from  all  liability  for  making  and  using  the  Tanner 
brake,  ready  to  be  delivered  upon  the  payment  of  damages 
by  such  companies,  respectively,  such  as  might  be  agreed 
upon.  It  was  accordingly  arranged,  by  consent  of  all  par- 
ties concerned,  that  the  payment  of  the  several  debts  should 
be  extended  six  months,  and  Cozzens  should  deliver  to  Mr. 
Bisbee  (who  was  the  attorney  of  Loomis)  the  releases  men- 
tioned, and  also  make  to  Bisbee  an  assignment  of  all  interest 
and  claim  against  these  railroad  companies,  for  the  use  of  the 
Tanner  car-brake,  in  trust, — first,  to  secure  Loomis  for  carry-  0 
ing  the  $3500  debt,  and  for  guaranteeing,  upon  renewal,  the 
$3000  note,  and  for  guaranteeing  the  $1000  note ;  and  sec- 
ond, to  secure  the  International  Bank  the  payment  of  the 
$2120  note.  This  was  done,  and  the  fact  was  recited  in  a 
deed  of  Cozzens,  under  seal,  in  which  he  authorized  Bisbee, 
in  default  of  payment  of  any  or  all  of  the  above  debts,  to 
sell  the  assignment  made  by  Cozzens  to  Bisbee,  and  also  the 
releases,  at  public  or  private  sale,  without  notice,  and  to 
apply  the  proceeds  of  the  sale  to  the  payment  of  the  costs  of 
making  said  sale  and  all  reasonable  attorney's  fees  to  which 
said  Bisbee  may  be  entitled  for  doing  the  business  in  this 
behalf,  and  also  to  the  payment  of  the  $3500  debt,  and  to 
the  payment  of  the  $3000  note  guaranteed  by  said  Loomis, 
and  to  the  payment  of  the  $1000  debt;  and  after  the  pay- 
ment in  full  of  such  indebtedness,  then  the  balance  of  the 
proceeds  to  be  applied  to  the  payment  of  the  $2420  note, 
and  the  surplus,  if  any,  to  be  returned  to  Cozzens,  or  his 
assignees. 
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The  evidence  also  tends  to  show  that  all  this  indebtedness 
remaining  unpaid  after  the  lapse  of  six  months,  at  the  re- 
quest of  Loomis  and  Loewenthal,  Mr.  Bisbee  advertised  these 
releases  and  the  assignment  for  sale,  Loomis  and  Loewenthal 
paying  for  the  advertisement,  and  at  a  public  vendue  the 
same  were  struck  off  to  the  bank  and  Loomis  at  the  price  of 
$1500.  No  money  was  paid  to  Bisbee  in  consummation  of 
this.  Neither  the  assignment  of  the  patent  right  and  claim, 
nor  the  releases,  were  ever  delivered  to  either  the  bank  or  to 
Loomis,  under  this  sale,  but  the  same  remained  in  the  hands 
of  Bisbee.  The  evidence  also  tends  to  prove  that  before  the 
bidding  at  the  sale  it  was  agreed  between  Loewenthal,  for  the 
bank,  and  Loomis,  that  if  the  same  were  bought  by  them, 
out  of  the  avails  the  notes  for  which  Loomis  was  bound 
should  be  first  paid,  and  then  the  $2420  note  owned  by  the 
bank  should  be  paid.  Evidence  was  also  given  that  Loomis 
had  promised  Ten  Broeke  that  the  surplus  should  go  to 
Ten  Broeke  or  Cozzens,  or  to  both,  but  no  evidence  that  the 
bank  was  a  party  to  this  promise,  or  that  Loewenthal  or  any 
officer  of  the  bank  had  any  information  about  this  promise 
by  Loomis  to  Ten  Broeke.  The  evidence  also  tended  to  prove 
that  the  questions  whether  this  patent  was  valid  or  not,  and 
whether  the  railroad  companies  had  infringed  the  same,  (on 
which  the  validity  of  the  claim  of  Cozzens  against  the  rail- 
road companies  depended,)  had  been,  and  still  were,  in  liti- 
gation. The  Circuit  Court  of  the  United  States,  in  a  test 
suit,  had  held  the  patent  valid,  and  ruled  that  the  brake 
used  by  the  railroad  companies  was  an  infringement,  and 
that  judgment  was  before  the  Supreme  Court  of  the  United 
States  for  review,  and  the  case  had  been  argued  before  the 
Supreme  Court,  but  was  not  yet  decided,  and  it  was  generally 
thought  the  judgment  of  the  Circuit  Court  would  be  affirmed. 
The  evidence  also  tended  to  prove  that  in  this  state  of  affairs 
the  representatives  of  the  railroad  companies  approached 
Bisbee,  for  the  purpose  of  buying  the  releases  in  his  hands, 
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and  offered  to  pay  for  the  same  the  sum  of  $11,000.  This 
offer  was  communicated  by  Bisbee  to  Loomis,  and  he  con- 
sented that  the  offer  be  accepted.  Bisbee  urged  it  should  be 
accepted,  and  that  both  Bisbee  and  Loomis  notified  Loewen- 
thal  of  the  offer,  and  asked  him  to  consent  that  the  offer  be 
accepted,  but  that  Loewenthal  refused  to  consent  to  accept 
$11,000,  but  told  Bisbee  to  offer  to  sell  at  $15,000,  and  that 
for  the  reason  that  Loewenthal  refused  to  consent  to  a  sale 
for  $11,000  the  negotiation  failed.  The  evidence  also  tends 
to  show  that  soon  afterwards  the  decision  of  the  Supreme 
Co<urt  of  the  United  States  was  rendered,  holding,  in  one 
case,  that  the  patent  was  void,  and  in  another  that  the  brake 
used  by  the  railroad  companies  was  not  an  infringement,  and 
that  by  reason  of  these  decisions  the  securities  put  into  the 
hands  of  Bisbee  by  Cozzens  became  valueless. 

This  is  an  action  brought  by  Kaufman,  against  Loomis, 
upon  his  guaranty  upon  the  $3000  note  given  by  Babcock 
&  Ten  Broeke  to  the  International  Bank,  which  had  been 
assigned  to  Kaufman  by  the  bank  merely  for  collection.  The 
bank  and  Loomis  are  the  real  parties  in  interest. 

After  the  above  evidence  was  given  for  the  defence,  the 
court  was  asked  by  the  plaintiff  to  give  the  jury  the  following 
among  other  instructions,  which  the  court  refused  to  give, — 
that  is :       . 

"No.  1.  The  jury  are  instructed,  as  a  matter  of  law,  that 
the  pretended  patent  right  here  brought  in  question,  and  the 
amount  at  one  time  offered  by  the  Illinois  Central  Eailroad 
Company  and  the  Chicago,  Burlington  and  Quincy  Eailroad 
Company,  constitute  no  defence  in  this  case,  and  you  will 
entirely  disregard  all  the  evidence  pertaining  to  same." 

And  plaintiff  excepted  to  the  ruling  in  refusing  this  in- 
struction. 

The  court,  at  the  request  of  the  defendant,  gave  to  the 
jury  the  following  instruction : 
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"No.  2.  If  the  jury  believe,  from  the  evidence,  that  the 
securities  in  question  were  bid  in  by  Loewenthal  and  Loomis, 
at  the  sale  by  Bisbee,  on  the  understanding  and  agreement 
between  them  that  the  proceeds  of  said  securities  should  be 
applied  to  the  same  uses  as  was  provided  in  the  trust  deed 
to  Bisbee,  and  that  afterwards  said  securities  could  have 
been  sold  for  $11,000, — that  is  to  say,  if  the  Burlington  and 
Quincy  and  Illinois  Central  railroad  companies  offered  that 
sum  in  the  aggregate  for  the  releases  in  evidence, — and  that 
Bisbee  approved  of  and  desired  such  sale,  and  that  a  sum 
could  thereby  have  been  realized  which  would,  in  pursuance 
of  the  terms  of  said  agreement,  have  paid  the  note  sued  on 
in  this  case  and  the  other  notes  mentioned  in  the  trust  deed 
to  Bisbee,  and  that  Loomis  wished  said  sale  to  be  made  and 
said  note  paid,  and  that  Loewenthal  knew  the  facts  aforesaid, 
and  that  $11,000  could  be  realized  as  above,  and  still  refused 
to  let  said  securities  be  sold,  and  prevented  a  sale  of  the  same, 
and  that  such  sale  would  have  been  made  and  said  note  paid 
but  for  such  refusal  of  said  Loewenthal,  and  that  said  securi- 
ties, shortly  after  such  refusal  of  Loewenthal,  became  value- 
less, then  the  jury  are  instructed  that  the  facts  aforesaid,  if 
proven,  operated  to  release  said  Loomis  from  all  obligations 
as  guarantor  of  said  note. " 

— To  the  giving  of  which  instruction  the  plaintiff,  by  his  coun- 
sel, excepted. 

Verdict  and  judgment  were  given  for  defendant,  and  this 
judgment,  on  appeal,  was  affirmed  in  the  Appellate  Court, 
and  plaintiff  appeals  to  this  court. 

Messrs.  Rosenthal  &  Pence,  for  the  appellant : 

The  trustee's  sale  in  October,  1878,  to  Loomis  and  Loewen- 
thal passed  no  title.  No  money  was  paid,  and  the  trustee 
executed  no  assignment,  but  retained  all  the  papers  as  before. 
Loomis  testifies  that  the  collaterals  were  still  held  for  the 
same  purposes.     Bisbee  still  remained  trustee,  and  could  not 
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be  permitted  to  violate  his  trust.  The  pledge  remaining  in 
Bisbee's  hands  as  security  for  all  the  notes,  in  the  same  way, 
after  as  before  the  pretended  sale,  he  had  the  power  to  sell 
and  dispose  of  the  same,  and  could  not  be  controlled  by  one 
of  his  beneficiaries.  He  represented  both  fhe  pledger  and 
pledgees.  The  bank  can  not  be  held  responsible  for  his 
neglect  or  lack  of  judgment. 

The  pledger  having  the  general  property  in  the  pledge, 
might  have  sold  it,  and  compelled  its  restoration  upon  paying 
the  money  to  redeem ;  but  not  offering  to  redeem,  the  bank 
can  not  be  charged  with  any  depreciation  or  loss.  Rozet  v. 
McClellan,  48  111.  345 ;  Granite  Bank  v.  Richardson,  7  Mete. 
407;  Robinson  Y.  Hurley,  11  Iowa,  410;  Smouse  y.  Bail,  1 
Grant's  Cases,  398 ;  Ward  v.  Morgan,  5  Sneed,  79 ;  Story 
on  Bailments,  sec.  315. 

There  is  no  evidence  that  Cozzens,  or  Bisbee,  or  Loomis,  or 
LcEwenthal,  had  any  title  to  this  pretended  patent  right  claim. 

Messrs.  Dent  &  Black,  for  the  appellee : 

Loewenthal,  by  preventing  the  sale  of  the  releases,  and 
causing  their  loss,  discharged  Loomis  from  all  liability  on 
account  of  the  guaranty  in  question. 

Sureties  and  guarantors  are  favored,  and  the  courts  will 
lay  hold  of  any  act  that  favors  them.  Ludlow  v.  Simons,  2 
Caines'  Cases,  56;  Latv  v.  East  India  Co.  4  Ves.  824;  Kings- 
bury V.  Westfall,  61  N.  Y.  356 ;  Stidl  v.  Hance,  62  111.  55. 

If  a  creditor  has  a  surety  for  a  debt,  and  also  a  lien  on  any 
kind  of  property  belonging  to  the  principal  as  a  security  for 
the  same  debt,  and  he  relinquishes  the  property,  the  surety 
is  released  to  the  extent  of  the  value  of  the  property  so  lost. 
Willis  V.  Davis,  3  Minn.  17;  Cummings  v.  Little,  45  Maine, 
183  ;  Loop  V.  Summers,  3  Band.  511 ;  New  Hampshire  Savings 
Bank  v.  Concord,  15  N.  H.  119;  Armor  v.  Ames,  4  La.  Ann. 
172 ;  Wharton  v.  Donnan,  83  Pa.  St.  40 ;  Ives  v.  Bank  of 
Lansing,  12  Mich.  361 ;    Bonney  v.  Bonney,  29  Iowa,  448 ; 
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Hurd  V.  Spencer,  40  Vt.  581 ;  Foss  v.  Chicago,  34  111.  488 ; 
American  Bank  v.  Baker,  4  Mete.  164;  Holland  v.  Johnson, 
51  Ind.  346 ;  McMullen  v.  Winkle,  39  Miss.  142 ;  Mayhem 
V.  Crickett,  2  Swanst.  185;  Dixon  y.  Ewing,  3  Ham.  281; 
Springer  v.  Toothaker,  43  Maine,  381 ;  State  Bank  v.  Edwards, 
20  Ala.  512;  Sneed  v.  TTM^^,  3  J.  J.  Marsh.  525. 

Among  many  other  cases  which  hold  the  surety  discharged 
by  the  creditor  causing  or  suffering  the  release  of  a  levy  on 
the  property  of  the  principal  to  the  injury  of  the  surety,  the 
following  may  be  referred  to :  Houston  v.  Hurley,  2  Del.  Ch. 
247;  Morley  v.  Dickinson,  12  Cal.  561 ;  Spencers.  Thompson, 
6  Irish  C.  L.  537;  Comstock  v.  Creon,  1  Eob.  528;  Alexander 
V.  Bank  of  Commonwealth,  7  J.  J.  Marsh.  580 ;  Winston  v. 
Yeargin,  50  Ala.  340 ;  Bank  v.  Fordyce,  9  Pa.  St.  275 ;  Shan- 
non V.  McMullin,  25  Gratt.  211 ;  Finley  v.  King,  1  Head,  123  ; 
Melles  V.  Green,  5  Grant's  Ch.  655 ;  Parker  v.  Nations,  33 
Texas,  210 ;  Davis  v.  Mikell,  1  Freem.  Ch.  655 ;  Lumsden  v. 
Leonard,  55  Ga.  374;  Quick  v.  Black,  2  C.  E.  Green,  189; 
Robeson  v.  Roberts,  20  Ind.  155. 

A  surety  is  discharged  when  the  creditor  accepts  as  col- 
lateral security  for  a  debt  the  obligation  of  a  third  person, 
and  through  his  negligence  in  failing  to  enforce  the  obligation 
it  is  lost.  Kemmerer  v.  Wilson,  31  Pa.  St.  110 ;  Pickens  v. 
YearborougKs  Admr.  26  Ala.  417 ;  Noland  v.  Clark,  10  B.  Mon. 
239 ;  Jennison  v.  Parker,  7  Mich.  355 ;  Sellers  v.  Jones,  22 
Pa.  St.  423 ;  Hill  v.  Bourcier,  29  La.  Ann.  841 ;  Lamberton 
V.  Windom,  18  Minn.  506;  Douglas  v.  Reynolds,  7  Pet.  113; 
Lee  V.  Baldwin,  10  Ga.  218;  Shippen's  Admr.  v.  Clapp,  36 
Pa.  St.  89 ;   Wakeman  v.  Gowdy,  10  Bosw.  208. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  think  the  Superior  Court  of  the  county  of  Cook  erred 
in  refusing  instruction  No.  1,  asked  by  appellant,  and  in  giv- 
ing instruction  No.  2,  asked  by  the  appellee,  and  for  that 
cause  the  Appellate  Court  erred  in  affirming  the  judgment. 
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There  is  some  discussion  as  to  the  legal  effect  of  the  sup- 
posed sale  of  these  securities  by  Bisbee  to  the  bank,  and  to 
Loomis.  Without  determining  what  effect  is  to  be  attributed 
to  the  proceedings  connected  with  that  supposed  sale,  it  is 
clear  that  either  the  sale  was  entirely  inoperative,  and  pro- 
duced no  change  in  the  status  of  these  securities ;  or  the 
sale  passed  the  absolute  ownership  of  these  securities  to  the 
bank  and  Loomis,  as  joint  owners,  freed  from  all  trusts, 
to  be  used  by  the  purchasers  for  their  own  profit,  without 
reference  to  the  debts  and  liabilities  for  which  Bisbee  had 
before  that  held  them,  the  purchasers  taking  the  same  rights 
which  strangers  purchasing  would  have  taken  had  they  bid 
and  paid  the  $1500,  and  received  a  written  transfer  of  the 
same  to  them  from  Bisbee ;  or  the  sale  vested  such  owner- 
ship in  the  bank  and  Loomis  jointly,  as  trustees,  to  realize 
the  most  that  might  be  had  for  such  securities  by  these 
trustees,  by  the  exercise  of  reasonable  judgment,  care  and 
diligence  to  that  end,  for  the  benefit,  first,  of  Loomis,  in  re- 
lieving him  from  his  liabilities  as  guarantor,  or  otherwise,  in 
relation  to  the  three  debts  for  which  he  was  personally  bound  ; 
second,  for  the  benefit  of  the  bank,  in  procuring  the  payment 
of  the  $2420  note,  for  which  Loomis  was  not  personally 
liable ;  and  third,  for  the  benefit  of  whomsoever  might  be 
entitled  to  the  surplus,  if  any ;  and  the  proofs  tend  to  show 
that  in  such  case  this  surplus,  if  any  had  been  realized, 
would  have  belonged,  in  equity,  one-half  to  the  bank,  and 
one-half  to  Cozzens  and  Ten  Broeke,  or  one  of  them. 

On  the  first  hypothesis  these  securities  remained,  after  the 
sale,  vested  in  Bisbee,  as  trustee,  with  full  power  of  sale,  and 
no  consent  of  the  bank  or  of  Loewenthal  was  at  all  necessary 
to  the  sale  if  Bisbee  thought  best  to  sell  to  the  railroad  com- 
panies, and  neither  Loewenthal  nor  the  bank  was  under  any 
obligations  or  duty  to  assume  any  responsibility  in  the  matter, 
and  neither  was  bound  to  give  consent,  even  if  good  judgment 

40—110  iLii. 
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required  the  sale  to  be  made  to  the  raHroad  companies  on 
the  terms  offered. 

On  the  second  hypothesis,  the  bank,  being  an  absolute  joint 
owner  with  Loomis,  had  the  absolute  right  to  refuse  to  sell 
its  interest,  or  to  sell  the  same,  as  it  might  choose,  and  the 
other  joint  owner  had  no  rights  which  could  lawfully  limit 
the  exercise  of  that  choice. 

On  the  third  and  last  hypothesis,  the  bank  and  Loomis 
being  joint  trustees,  and  Loomis  being  one  of  the  beneficia- 
ries, he  had  a  right  to  demand  of  the  bank  fidelity  in  the 
exercise  of  the  trust,  and  so  had  Cozzens  and  TenBroeke, 
who  were  interested  with  the  bank  in  the  surplus  which  might 
remain  after  relieving  Loomis  from  his  personal  liability  on 
the  first  three  debts,  and  after  paying  the  $2420  note  held 
by  the  bank.  The  proof  tends  to  show  that  when  the  offer 
of  $11,000  was  made  for  these  securities  it  was  generally 
thought  that  the  decision  of  the  Supreme  Court  of  the  United 
States  would  declare  the  validity  of  the  same,  and  there  is 
not  one  word  of  proof  tending  to  show  that  Loewenthal,  at 
the  time  when  he  refused  to  give  the  consent  of  the  bank  to 
the  proposed  sale  for  $11,000,  had  not  good  reason  to  believe, 
or  did  not  believe,  that  a  larger  amount  could  and  ought  to  be 
realized  from  the  sale.  If,  in  good  faith,  as  a  trustee,  he  ex- 
ercised his  honest  judgment  in  so  refusing,  and  acted,  as  he 
supposed,  for  the  best  interests  of  all  concerned, — unless  that 
judgment  was  grossly  erroneous,  with  the  lights  he  had, — he 
surely  can  not  be  charged  with  wronging  any  one  by  acting 
upon  his  judgment.  The  mere  fact  that  it  turned  out  after- 
wards that  he  was  mistaken,  does  not  charge  him  with  a  wrong 
done  to  any  one. 

We  think  the  proofs  do  not  tend  to  support  the  exact 
hypothesis  assumed  in  the  second  instruction  given  at  re- 
quest of  appellee.  That  hypothesis  varies  from  the  third 
hypothesis,  supra,  in  this  only,  that  it  would  give  the  entire 
surplus  to  Cozzens,  after  fulfilling  the  supposed  trusts.     But 
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even  if  the  proofs  tended  to  support  that  hypothesis,  the  rea- 
soning, supra,  as  to  the  third  hypothesis  applies  thereto  with 
more  cogency.  Upon  the  hypothesis  stated  in  the  instruction, 
had  the  decision  of  the  Supreme  Court  affirmed  the  validity 
of  the  patent,  and  of  Cozzens'  claim  against  the  railroad  com- 
panies, and  had  Loewenthal  consented  to  the  sale  for  $11,000, 
Cozzens,  who  also  was  a  mere  surety,  might,  for  aught  shown 
in  these  proofs,  have  justly  complained  that  his  securities 
had  been  wantonly  and  foolishly  sacrificed,  and  in  such  case 
the  bank  might  (if  a  trustee  be  a  guarantor  of  his  own  wis- 
dom,) have  well  been  called  to  an  account  by  Cozzens  for 
consenting  to  a  sale  of  these  securities  for  $11,000. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
and  the  cause  remanded,  that  the  judgment  of  the  Superior 
Court  may  be  reversed,  and  a  new  trial  had. 

Judgment  reversed. 


Frederick  M.  Ker 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  19,  1884. 

1.  Criminal  law — plea  to  jurisdiction — illegal  arrest  in  foreign  coun- 
try. To  an  indictment  for  embezzlement  and  larceny  the  defendant  pleaded 
to  the  jurisdiction  of  the  court,  in  substance,  that  the  President  of  the  United 
States,  upon  the  written  request  of  the  Governor  of  this  State,  issued  an  extra- 
dition warrant  to  the  government  of  Peru  for  the  surrender  of  the  defendant, 
under  the  treaty  with  that  government,  to  be  brought  back  to  this  country  on 
a  charge  of  larceny;  that  on  the  same  day  this  warrant  was  issued,  the  Sec- 
retary of  State  made  a  written  request  upon  the  United  States  consul  acting 
at  Lima,  to  procure  the  executive  of  Peru  to  surrender  the  defendant  to  one 
Julian,  under  said  treaty;  that  no  request  was  ever  made  by  said  consul,  or  by 
Julian,  or  by  any  other  person,  upon  any  of  the  authorities  of  the  government 
of  Peru  for  the  surrender  of  defendant,  nor  was  any  consent  or  authority  given 
by  any  of  the  authorities  or  agents  of  Peru,  to  Julian  or  to  any  other  person, 
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to  arrest  and  remove  defendant  from  Peru;  and  that  on  April  3,  1883,  while 
the  defendant  was  domiciled  at  Lima,  in  Peru,  Julian,  with  the  aid  of  per- 
sons whose  names  were  unknown,  without  any  authority  or  warrant  from  the 
authorities  or  diplomatic  agents  of  Peru,  arrested  the  defendant,  and  forced 
him  to  go  to  Callao,  and  there  placed  him  on  board  a  vessel  and  carried  him 
to  Honolulu,  and  at  that  port  transferred  him  to  another  vessel  which  earned 
him  to  San  Francisco,  California,  where  he  was  arrested  on  a  requisition  from 
the  Governor  of  this  State,  and  brought  to  this  State  for  trial.  The  court 
below  sustained  a  demurrer  to  this  plea:  Held,  that  the  demurrer  was  prop- 
erly sustained. 

2.  Same — on  requisition,  regularity  of  arrest  not  open  to  question. 
Where  a  person  charged  with  crime  in  this  State  was  arrested  in  a  sister  State 
and  brought  here  for  trial,  on  a  requisition  of  the  Governor  of  this  State,  it 
was  held,  that  our  courts,  on  the  trial  of  such  fugitive,  would  not  inquire 
into  the  regularity  of  his  arrest  and  surrender  in  such  sister  State,  and  that 
it  did  not  matter  if  he  had  been  illegally  arrested  in  a  foreign  country  and 
brought  forcibly  to  such  sister  State. 

3.  Same — fugitive  from  justice — legality  of  arrest  not  a  question  for 
the  courts.  Where  legal  steps  have  been  taken  for  the  apprehension  and 
return  to  this  country  of  a  fugitive  from  justice,  and  he  is  brought  back  to 
the  United  States,  where  he  is  arrested  on  a  requisition  of  the  Executive  of 
this  State  and  brought  here  for  trial,  the  fact  that  he  may  have  been  illegally 
arrested  in  such  foreign  country  and  brought  to  the  United  States,  does  not 
deprive  the  courts  of  this  State  of  jurisdiction  to  try  him  for  any  offence 
charged  against  him,  the  State  not  being  a  party  to  such  illegal  arrest  and 
abduction. 

4.  Same — legality  of  arrest  of  a  fugitive  from  justice  in  a  foreign  coun- 
try not  necessary  to  give  coiirt  jurisdiction.  The  rule  at  common  law  is, 
that  the  court  trying  a  party  for  crime  committed  within  its  jurisdiction,  will 
not  investigate  the  manner  of  his  capture  in  a  foreign  State  or  country, 
though  his  capture  and  return  may  have  been  plainly  without  authority  of 
law, 

5.  Same — right  of  asylum  to  fugitive  from  justice.  A  fugitive  from 
justice  has  no  asylum  in  a  foreign  country  when  he  is  guilty  of  an  offence 
for  which  he  is  liable  or  subject  to  extradition,  by  treaty  between  this  and 
the  foreign  government.  If  he  is  illegally  and  forcibly  removed  from  such 
foreign  country,  that  country  alone  has  cause  of  complaint,  and  he  can  not 
complain  for  it. 

6.  Same — extradition  of  fugitives  depends  on  treaty.  Where  no  treaty 
exists  between  two  governments  for  the  extradition  of  criminals  fleeing  from 
justice,  there  is  no  obligation  existing  that  can  be  insisted  upon  to  surrender 
them  for  trial  to  the  government  from  which  they  have  fled;  but  as  a  matter 
of  comity  between  friendly  nations,  great  offenders  are  iisually  surrendered 
on  request  of  the  government  claiming  the  right  to  punish  them. 
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7.  Same — fugitive,  when  extradited,  must  be  tried  only  for  the  crimes 
named  in  treaty.  Where  a  fugitive  from  justice  has  been  brought  back  to 
the  country  from  which  he  has  tied,  on  a  warrant  of  extradition  in  conformity 
with  the  terms  of  a  treaty  existing  between  two  governments,  he  can  not  be 
proceeded  against  or  tried  for  any  other  ofi'ences  than  those  mentioned  in 
the  treaty,  and  for  which  he  was  extradited,  without  first  being  afforded  an 
opportunity  of  returning.  But  this  doctrine  has  no  application  where  the 
fugitive  has  been  brought  back  forcibly,  and  not  under  the  terms  of  the 
treaty,  or  under  an  extradition  warrant. 

8.  Same — variance  as  to  ownership  of  securities  embezzled.  An  indict- 
ment for  embezzlement  and  larceny  charged  the  money,  funds  and  securities 
embezzled  and  stolen,  as  the  goods  and  personal  property  of  A,  B  and  C, 
partners  under  the  name  of  A,  B  &  Co.  The  proof  showed  that  before  the 
alleged  offence  the  firm  was  composed  of  A,  B,  C  and  D,  doing  business 
under  the  same  name,  the  latter  being  a  special  partner,  and  that  the  articles 
of  partnership  were  a  matter  of  record;  but  that  before  the  alleged  offence, 
D  retired  from  the  firm,  although  the  dissolution  of  the  firm  of  the  four  was 
not  made  a  matter  of  record,  and  notice  given,  as  required  by  law:  Held, 
that  there  was  no  variance,  as,  after  D  retired,  the  property  in  fact  belonged 
only  to  A,  B  and  C. 

9.  Same — embezzlement — compelling  an  election  as  to  a  single  act.  On 
an  indictment  for  embezzlement  and  larcenj'  of  moneys,  funds  and  securities, 
there  is  no  error  in  the  court  refusing  to  compel  the  prosecution  to  elect  upon 
what  alleged  act  of  embezzlement  or  larceny  a  conviction  will  be  asked,  as 
embezzlement  may,  and  most  often  does,  consist  of  many  acts  done  in  a  series 
of  years  by  virtue  of  the  confidential  relations  existing  between  the  employer 
and  employe. 

10.  Same — indictment  for  embezzlement — evidence  of  various  acts.  The 
statute  (section  82  of  the  Criminal  Code)  makes  it  sufficient  for  an  indict- 
ment for  embezzlement  to  allege,  generally,  an  embezzlement,  fraudulent 
conversion,  or  taking  with  intent  to  convert  to  the  defendant's  own  use,  the 
money,  funds  or  securities  of  the  employer  to  a  certain  amount  or  value, 
without  specifying  any  particulars  of  such  embezzlement,  and  on  the  trial, 
evidence  may  be  given  of  any  such  embezzlement,  fraudulent  conversion,  or 
taking  with  such  intent;  and  it  is  made  sufficient  to  maintain  the  indictment, 
that  any  bullion,  money,  note,  bank  note,  check,  draft,  bill  of  exchange  or 
other  security  for  money  of  the  employer,  of  whatever  value  or  amount,  was 
fraudulently  converted  or  taken  with  such  intent  by  the  clerk  or  employe. 
In  such  case  it  is  proper  to  allow  proof  of  any  and  all  acts  of  embezzlement 
to  go  to  the  jury. 

11.  Same — new  trial — question  of  fact  and  of  law.  Ordinarily,  whether 
there  is  evidence  to  wan-ant  a  con^dction  in  a  criminal  case  is  a  question  for 
the  jury,  the  court  taking  care  always  to  see  that  no  manifest  injustice  has 
been  done;  but  whether  the  verdict  is  contrary  to  the  law,  is  a  question  for 
the  court. 
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12.  Same — when  verdict  is  against  the  law.  A  verdict  in  a  criminal  case 
is  against  the  law  when,  admitting  all  the  evidence  tends  to  prove,  it  does  not 
show  the  crime  charged. 

13.  Same — indictment  good,  in  language  of  the  statute.  An  indictment 
for  embezzlement  substantially  in  the  language  of  the  statute  is  sufficient. 

14.  Same — statute  defining  embezzlement,  construed.  The  word  "care," 
as  used  in  section  75  of  the  Criminal  Code,  relating  to  embezzlement,  is  the 
equivalent  of  "custody,"  and  may  mean  "charge,"  "safe  keeping,"  "preserva- 
tion," or  "security."  The  word  "possession,"  as  used  in  the  same  section, 
has,  perhaps,  a  different  and  broader  meaning  than  the  word  "care;"  but  it 
may  also  mean,  "to  keep,"  "to  take  or  seize  hold,"  "to  hold  or  occupy, "  as 
the  owner  of  property  would  or  might  do.  And  it  matters  little  whether  one 
or  both  words  are  used  in  an  indictment. 

15.  Same — ivhat  is  possession  of  goods  by  an  pmploye,  belonging  to 
employer.  A  bank  clerk  having  access  to  the  funds  and  securities  of  the 
bank  in  its  vaults,  and  trusted  with  their  keeping  for  various  purposes,  may 
be  said  to  have  their  possession  by  virtue  of  his  employment,  within  the 
meaning  of  section  75  of  the  Criminal  Code. 

16.  ^AME—embez:&lement — larceny  at  common  law.  The  fact  that  the 
felonious  taking  of  moneys  and  securities  out  of  a  bank  vault  by  a  bank 
clerk,  and  converting  them  to  his  own  use,  may  be  larceny  at  common  law, 
makes  it  no  less  embezzlement  under  the  statute.  It  is  entirely  competent 
for  the  legislature  to  declare  what  acts  shall  constitute  the  crime  of  embezzle- 
ment, and  fix  the  punishment. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Eobert  Hervey,  and  Mr.  C.  Stuart  Beattie,  for  the 
appellant : 

Leaving  the  question  of  the  treaty  out  of  consideration, 
the  prisoner  could  not  set  up  the  manner  in  which  he  was 
brought  within  the  jurisdiction  of  the  court,  as  a  reason  why 
he  should  not  be  held  in  custody  to  answer  to  the  indictment. 
Ex  parte  Scott,  9  Barn.  &  Cress.  446 ;  TJie  State  v.  Brewster, 
7  Vt.  118;  The  State  v.  Smith,  1  Bailey,  (S.  C.)  283;  Daw's 
case,  18  Pa.  St.  37  ;  The  State  v.  Ross  dc  Mann,  21  Iowa,  467  ; 
The  People  v.  Rowe,  4  Park.  Cr.  253 ;  Lagrave^s  case,  14 
Abb.  (N.  S.)  343 ;  9  Wharton  on  Crim.  PI.  &  Prac.  27. 
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Treaties  of  the  United  States  are  the  law  of  the  land,  and 
bind  the  judges  in  every  State.     U.  S.  Const,  art.  6,  sec.  2. 

A  person  extradited  can  be  tried  only  for  the  extradited 
offence.  Adriance  v.  Lagrave,  59  N.  Y.  110;  United  States 
V.  Caldwell,  8  Blatchf.  C.  C.  131 ;  Blandford  v.  The  State,  10 
Texas  Ct.  of  App.  635. 

We  contend  that  the  prisoner  could  not  be  taken  from  Peru 
in  any  other  mode  than  under  the  treaty,  and  consequently 
the  court  acquired  no  jurisdiction,  and  that  the  act  of  Con- 
gress of  1867  protected  the  prisoner  from  being  captured  in 
violation  of  a  treaty.  Cooley's  Const.  Lim.  p.  16,  notes,  and 
p.  21,  note  1 ;  The  People  v.  Curtis,  50  N.  Y.  321 ;  The  People 
V.  Brad2j,  56  id.  182;  In  re  White,  49  Cal.  431:;  In  re  Can- 
non, 47  Mich.  981;  Commonwealth  v.  Hawes,  13  Bush,  697; 
Jones  V.  Leonard,  50  Iowa,  106. 

Also,  that  there  was  a  variance  between  the  allegation  and 
proof  as  to  the  ownership  of  the  property.  Hogg  v.  The  State, 
3  Blackf.  326 ;  2  Greenleaf  on  Evidence,  sec.  22 ;  Eev.  Stat. 
chap.  84,  sec.  12. 

The  coart  should  have  required  the  prosecution  to  elect 
for  what  act  out  of  the  many  they  would  seek  a  conviction. 
Kribs  V.  The  People,  82  111.  425. 

Only  one  crime  can  be  charged  in  an  indictment,  except 
for  a  few  statutory  misdemeanors,  although  the  pleader  may 
allege  the  offence  in  as  many  ways  as  he  desires,  provided  he 
pleads  them  all  as  felonies  or  all  as  misdemeanors.  Lyons 
V.  The  Peop)le,  68  111.  275 ;  Beasley  v.  The  People,  89  id.  578. 

Although  section  82  of  the  Criminal  Code  has  declared 
that  a  certain  class  of  embezzlements  may  be  pleaded  gener- 
ally, that  has  not  changed  the  rule  of  evidence.  Goodhue  v. 
The  People,  94  111.  37. 

It  is  necessary  to  support  the  verdict  that  the  evidence 
should  show  that  the  stolen  property  had  been  delivered  to 
Ker  as  a  bailment,  under  section  74,  or  that  he  had  gotten 
it  before  the  conversion,-  by  virtue  of  his  employment,  under 
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the  75th  section.  The  proof  shows  clearly  that  Ker  only  had 
access  to  the  money  and  bonds  of  the  bank, — not  even  charge, 
say  nothing  of  possession. 

The  verdict  can  not  be  sustained  for  two  reasons :  First, 
the  offences  are  not  in  the  words  of  the  statute ;  and  second, 
because  being  larceny  under  section  167,  and  at  common 
law,  they  are  not  within  the  intent  of  the  statute.  There  can 
be  no  crime,  under  sections  74  and  75,  when  the  original 
taking  is  felonious,  because  the  statute  applies  only  to  cases 
where  the  original  taking  was  lawful,  but  a  subsequent  con- 
version is  made.     2  Wharton  on  Crim.  Law,  (7th  ed.)  1905. 

Taking  property  from  the  actual  or  constructive  possession 
of  the  master  by  a  servant,  is  larceny.  2  Wharton  on  Crim. 
Law,  (7th  ed.)  1924;  2  Archbold's  Crim.  Plead.  560,  etseq.-, 
The  People  v.  Sherman,  10  Wend.  298 ;  The  People  v.  Dalton, 
15  id.  581;  Loewenthal  v.  The  State,  32  Ala.  589. 

The  statutes  in  relation  to  embezzlement  were  passed  solely 
and  exclusively  to  provide  for  cases  which  larceny  at  common 
law  did  not  include, — hence,  nothing  that  was  larceny  at 
common  law  is  larceny  under  the  embezzlement  statutes. 
Krihs  V.  The  People,  81  111.  599 ;  2  Wharton  on  Crim.  Law, 
1905. 

Mr.  Luther  Laflin  Mills,  and  Messrs.  Swett,  Haskell  & 
Grosscup,  for  the  People  : 

It  will  not  avail  one  charged  with  crime,  that  the  means 
and  force  by  which  he  was  brought  within  the  jurisdiction  of 
the  court  were  illegal.  Rex  v.  Marks,  3  East,  157  ;  Ex  parte 
Kraus,  1  Barn.  &  Cress.  258;  Ex  parte  Scott,  9  id.  446;  The 
State  V.  Smith,  12  S.  C.  430  ;  The  State  v.  Breivster,  7  Vt. 
118 ;  Dow's  case,  18  Pa.  St.  37;  The  People  v.  Roive,  4  Park. 
Cr.  253 ;  Ex  parte  Coupland,  26  Texas,  328 ;  The  State  v. 
Ross,  21  Iowa,  467  ;  United  States  v.  Caldwell,  8  Blatchf.  131 ; 
Adriance  v.  Lagrave,  59  N.  Y.  110;  United  States  v.  Laivrence, 
13  Blatchf.  306. 
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The  court  will  not  look  into  the  question  how  the  accused 
was  captured.  Ex  parte  Scott,  9  Barn.  &  Cress.  446 ;  Tlie 
State  V.  Smith,  12  S.  C.  L.  283 ;  The  State  v.  Brewster,  7  Vt. 
118;  The  People  v.  Howe,  4  Park.  Cr.  253.  See,  also,  cases 
above  cited. 

The  statutes  of  this  State  defining  embezzlement  do  not 
follow  the  common  law  definitions.  Under  our  statutes  the 
same  acts  may  be  both  embezzlement  and  larceny,  and  the 
fact  that  the  acts  proved  constitute  larceny  at  common  law, 
does  not  prevent  the  act  from  being  embezzlement.  The 
statutes  of  this  State  create  the  crime  of  embezzlement  inde- 
pendently of  the  common  law,  and  any  act  that  comes  within 
the  meaning  of  the  statute  is  embezzlement,  irrespective  of 
the  common  law  definition.  Cases  based  upon  statutes  dif- 
ferently framed  can  have  no  bearing. 

While  the  legal  possession  of  the  moneys,  etc.,  was  in  the 
firm  of  Preston,  Kean  &  Co.,  the  actual  possession  was  in  all 
who  had  access  to  the  vaults,  and  who  at  all  times  could  put 
their  hands  upon  the  money  and  securities. 

There  was  no  error  in  refusing  to  require  the  prosecution 
to  elect  upon  which  act  of  embezzlement  they  should  proceed, 
for  the  reason  that  the  evidence  submitted  did  not  show  that 
there  were  separate  acts  of  embezzlement.  It  was  a  question 
of  fact  if  the  whole  amount  had  been  embezzled  at  one  time 
or  at  different  times,  and  the  court  properly  submitted  that 
question  to  the  jury.  The  People  v.  McKinney,  10  Mich.  9^ ; 
Bishop  on  Crim.  Proc.  460,  note ;  Rex  v.  Dunn,  Car.  Cr.  L. 
(3d  ed.)  82. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  before  this  court,  that  at  the 
February  term,  1883,  of  the  Criminal  Court  of  Cook  county, 
the  grand  jury  presented,  in  open  court,  an  indictment 
against  Frederick  M.  Ker,  which  contained  four  counts,  in 
the  first  of  which  he  is  charged  with  embezzlement  as  bailee ; 
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in  the  second,  with  embezzlement  as  a  clerk ;  in  the  third, 
with  larceny  as  at  common  law;  and  in  the  fourth,  with 
receiving  stolen  property.  In  the  several  counts,  the  money, 
funds  and  securities  alleged  to  have  been  embezzled  and 
stolen  are  alleged  to  be  the  personal  good's  and  property  of 
David  Preston,  Samuel  A.  Kean  and  Elisha  Gray,  a  co-part- 
nership firm  under  the  name  of  Preston,  Kean  &  Co.  On 
the  13th  day  of  October,  1883,  defendant,  on  being  arraigned, 
filed  a  plea  to  the  jurisdiction  of  the  court  over  his  person, 
the  effect  of  which  was  to  ask  immunity  from  prosecution  on 
the  indictment  then  pending  against  him,  for  the  reasons  set 
forth  in  his  plea.  To  that  plea  a  general  demurrer  was  sus- 
tained, and  defendant  was,  by  the  court,  required  to  plead 
over.  Against  the  protest  of  defendant  that  he  was  entitled 
to  immunity  from  prosecution  for  the  offences  alleged  against 
him  in  the  indictment,  on  account  of  the  matters  set  forth  in 
his  plea,  and  because  he  refused  to  plead  over,  the  court 
entered  a  plea  of  not  guilty  for  him.  On  the  trial  the  jury 
found  defendant  guilty  of  embezzlement,  as  charged  in  the 
indictment,  and  fixed  the  term  of  punishment  at  ten  years  in 
the  penitentiary.  A  motion  for  a  new  trial  entered  by  de- 
fendant was  overruled,  and  the  court  pronounced  judgment 
on  the  verdict,  and  defendant  brings  the  case  to  this  court 
on  error. 

One  ground  of  error  relied  on  with  much  confidence  is  the 
decision  of  the  court  sustaining  the  demurrer  to  defendant's 
plea  calling  in  question  the  right  or  jurisdiction  of  the  court 
to  proceed  with  the  trial  against  him, — or,  what  is  the  same 
thing,  it  is  insisted  it  was  error  in  the  court  not  to  grant  him 
immunity  from  prosecution.  Of  course,  the  demurrer  admits 
the  facts  alleged  in  the  plea,  and  there  can  be  no  controversy 
as  to  what  they  are.  Shortly  stated,  the  principal  facts  are, 
that  upon  the  w^ritten  request  of  the  Governor  of  Illinois,  the 
President  of  the  United  States  issued  an  extradition  warrant, 
directed  to  the  government  of  the  republic  of  Peru,  for  the 
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surrender  of  defendant,  under  the  treaty  of  our  government 
with  that  government,  and  named  therein  Henry  G.  Julian 
as  messenger  to  receive  defendant  from  the  authorities  of 
Peru.  The  crime  of  larceny,  with  which  defendant  stood 
charged,  is  one  of  the  offences  specified  in  the  treaty  for 
which  a  party  should  be  surrendered,  and  it  was  specified  in 
the  President's  warrant  as  the  crime  for  which  his  surrender 
was  demanded.  On  the  same  day  the  executive  warrant  was 
issued,  the  Secretary  of  State  at  Washington  made  a  written 
request  upon  the  United  States  Consul  acting  at  Lima,  to 
procure  the  executive  of  Peru  to  surrender  defendant  to 
Julian,  under  the  treaty  between  the  United  States  and  Peru 
of  September  12,  1870,  which,  it  is  averred,  was  and  is  the 
only  treaty  in  force  between  the  two  governments.  It  is  then 
averred  no  request  was  ever  made  by  the  United  States  Con- 
sul at  Lima,  or  by  Julian,  or  any  other  person,  upon  any  of 
the  authorities  or  diplomatic  agents  of  the  government  of 
Peru,  for  the  surrender  of  defendant,  in  compliance  with  the 
President's  warrant,  nor  was  any  consent  or  authority  given 
by  the  authorities  or  diplomatic  agents  of  Peru,  to  Julian  or 
to  any  other  person,  to  arrest  and  remove  defendant  from 
Peru,  for  any  cause,  and  that  on  the  3d  da}^  of  April,  1883, 
while  defendant  was  domiciled  at  Lima,  in  Peru,  Julian,  with 
the  aid  of  persons  whose  names  are  unknown,  Avithout  any 
authority  or  warrant  from  the  authorities  or  diplomatic  agents 
of  Peru,  arrested  defendant,  and  forced  him  to  go  to  Callao, 
and  there  placed  him  on  board  the  steamship  "Essex,"  and 
kept  him  a  close  prisoner  on  such  vessel.  Afterwards  the 
"Essex"  sailed  to  the  port  of  Honolulu,  with  defendant  on 
board,  and  there,  at  that  port,  but  perhaps  outside  the  har- 
bor, defendant  was  transferred  to  the  "City  of  Sidney,"  an 
American  ship  about  to  sail  for  San  Francisco,  in  California. 
The  steamship  "Essex"  was  a  vessel  belonging  to  the  navy 
of  the  United  States,  and  was  at  the  time  commanded  by 
officers  of  the  navy.     The  "City  of  Sidney"  was  perhaps  an 
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American  merchant  vessel, — but  how  that  is,  matters  httle. 
While  these  events  were  transpiring,  the  parties  prosecuting 
procured  from  the  Governor  of  the  State  of  Illinois  a  requisi- 
tion upon  the  Governor  of  California,  for  the  arrest  of  defend- 
ant, in  which  Frank  Warner  was  named  a  suitable  person 
to  receive  defendant  from  the  authorities  of  California  and 
bring  him  to  this  State  for  trial.  Afterwards  the  Governor 
of  California  issued  his  warrant,  in  pursuance  with  the  requi- 
sition of  the  Governor  of  the  State  of  Illinois,  for  the  arrest 
of  defendant.  On  his  arrival  at  San  Francisco  in  the  "City 
of  Sidney,"  defendant  was  arrested,  on  the  warrant  of  the 
Governor  of  California,  and  delivered  to  Frank  Warner,  the 
messenger  named  to  receive  him,  and  was  by  him  brought 
into  this  State,  and  delivered  into  the  custody  of  the  sheriff 
of  Cook  county,  where  the  indictment  on  which  he  was  after- 
wards tried  was  found,  and  was  then  pending  in  the  Criminal 
Court  against  him.  Other  matters  are  contained  in  the  plea, 
but  as  they  are  not  necessary  to  an  understanding  of  the 
discussion  that  is  to  follow,  they  need  not  be  stated. 

A  proposition  asserted  by  counsel  for  the  defence  is,  the 
Criminal  Court  of  Cook  county  never  obtained  jurisdiction  of 
defendant  by  "due  process  of  law,"  for  the  purpose  of  trying 
him  for  larceny,  or  any  other  crime.  The  position  taken  on 
this  branch  of  the  case  is  much  weakened  by  the  considera- 
tion, it  appears  from  the  averments  of  the  plea  itself  the 
bringing  of  defendant  into  the  State  trying  him  for  an  offence 
committed  within  its  limits,  ivas  by  "due  process  of  law," 
whatever  wrong  may  have  been  done  to  him  elsewhere.  The 
Governor  of  the  State  of  Illinois  made  a  requisition  upon  the 
Governor  of  the  State  of  California  for  the  surrender  of  de- 
fendant as  a  fugitive  from  the  justice  of  the  State,  and  desig- 
nated Frank  Warner  to  receive  defendant  and  bring  him  back 
to  this  State.  In  compliance  with  that  requisition,  the  Gov- 
ernor of  California  did  issue  his  warrant,  upon  which  defend- 
ant was  arrested  within  the  jurisdiction  of  that  State,  and 
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delivered  into  the  custody  of  Frank  Warner,  who  brought 
him  into  this  State,  and  delivered  him  to  the  sheriff  of  Cook 
county.  That  was  in  accordance  with  usage  and  law.  It 
is  not  allowable,  on  the  trial  of  one  who  has  been  surren- 
dered by  a  sister  State,  under  the  laws  of  Congress,  as  a 
fugitive  from  justice,  to  inquire  as  to  the  regularity  or  irreg- 
ularity of  such  surrender.  It  affects  neither  the  guilt  nor 
innocence  of  the  accused,  nor  the  jurisdiction  of  the  court  to 
try  him.  Conceding,  as  may  be  done,  defendant  was  arrested 
in  Peru,  and  brought  into  the  State  of  California,  without 
warrant  of  law,  the  State  now  prosecuting  defendant  was  not 
a  party  to  any  violation  of  any  treaty  or  other  public  law. 
The  application  the  State  made  to  the  executive  department 
of  the  general  government  was  for  the  legal  arrest  of  defend- 
ant, and  if  there  was  any  abuse  of  the  warrant  of  the  Federal 
government,  or  any  treaty  obligations  with  a  friendly  power 
\dolated,  it  was  not  done  by  the  State  now  conducting  the 
prosecution  against  defendant.  Julian,  whom  it  is  alleged 
made  the  illegal  arrest  of  defendant,  and  brought  him  within 
the  jurisdiction  of  the  State  of  California,  was  acting  either 
under  the  warrant  of  the  President  or  on  his  own  responsi- 
bility. He  did  not  bring  defendant  into  this  State  at  all.  It 
was  done  by  another  person,  on  a  requisition  from  the  Gov- 
ernor of  Illinois,  and  on  a  warrant  issued  by  the  Governor  of 
California  for  his  arrest  in  that  State.  Of  the  action  of  the 
State  prosecuting  him,  defendant  can  have  no  just  ground  of 
complaint  that  he  was  brought  within  its  jurisdiction  without 
"due  process  of  law."  The  People  v.  Roive,  4  Parker's  Cr. 
Kep.  253;  Adriance  v.  Lagrave,  59  N.  Y.  110;  The  State  v. 
Ross,  21  Iowa,  46T. 

But  waiving  every  objection  to  the  plea  that  may  seem  to  be 
technical,  and  considering  it  on  the  broadest  grounds  taken 
in  its  support,  it  is  thought  the  demurrer  was  properly  sus- 
tained. Three  propositions  are  stated,  which,  if  they  can  be 
maintained,  it  is  insisted  lead  to  the  conclusion  the  Criminal 
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Court  of  Cook  county  never  obtained  jurisdiction  of  defendant 
to  try  him  for  larceny  or  any  other  crime :  First,  that  the 
United  States,  by  its  treaty  with  the  republic  of  Peru,  pro- 
vided "due  process  of  law"  for  getting  jurisdiction  of  persons 
domiciled  in  that  country  charged  with  having  committed 
certain  crimes,  among  which  is  larceny,  of  which  defendant 
was  charged  in  one  count  of  the  indictment  against  him ; 
second,  that  such  "due  process  of  law"  must  be  obeyed  in 
all  its  terms,  expressed  or  implied;  and  third,  that  such  "due 
process  of  law, "  for  the  purpose  of  getting  jurisdiction  in  such 
cases,  by  necessary  implication  excludes  any  other  mode  of 
getting  jurisdiction.  As  has  been  seen,  defendant  was  not, 
in  fact,  brought  within  the  jurisdiction  of  the  United  States 
under  its  treaty  with  Peru ;  but  the  argument  assumes  that 
if  defendant  was  brought  back  to  the  United  States  otherwise 
than  under  the  treaty  between  the  United  States  and  Peru, 
his  capture  and  detention  would  be  unlawful,  as  being  in  vio- 
lation of  a  right  of  asylum  he  is  supposed  to  have  had,  under 
the  treaty,  at  the  place  he  was  domiciled  when  captured.  No 
principle  is  suggested  on  which  this  proposition  can  be  main- 
tained as  broadly  as  stated,  nor  is  any  case,  English  or  Amer- 
ican, cited  where  the  decision  was  rendered,  on  analogous 
facts  with  the  case  being  considered,  that  holds  the  doctrine 
contended  for.  Undoubtedly  at  common  law  the  rule  is,  the 
court  trying  a  party  for  a  crime  committed  within  its  juris- 
diction will  not  investigate  the  manner  of  his  capture,  in 
case  he  had  fled  to  a  foreign  country  and  had  been  brought 
back  to  its  jurisdiction,  although  his  capture  had  been  plainly 
without  authority  of  law.  It  is  sufficient  the  accused  is  in 
court,  to  require  him  to  answer  the  indictment  against  him. 
It  is  thought,  and  with  good  reason,  any  other  rule  would 
work  great  embarrassment  in  the  administration  of  the  crimi- 
nal law.  In  Ex  parte  Scott,  9  Barn.  &  Cress.  446,  the  accused 
was  arrested  at  Brussels  by  a  police  officer,  without  any  war- 
rant of  law,  and  brought  back  to  England.     The  prisoner  was 
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brought  up  on  habeas  corpus,  that  she  might  be  discharged. 
It  appeared  a  true  bill  had  been  found  against  her  for  a  mis- 
demeanor, and  Lord  Tenderden,  before  whom  the  writ  was 
heard,  refused  to  inquire  into  the  circumstances  of  her  arrest, 
whether  it  was  legal  or  illegal,  and  held  the  accused  amenable 
to  justice.  It  was  said  in  that  case,  if  the  act  complained 
of  were  done  against  the  law  of  a  foreign  country,  that  coun- 
try might  have  vindicated  its  own  law.  It  does  not  seem  to 
be  doubted  that  this  case  accurately  states  the  common  law 
on  this  subject,  nor  is  it  doubted  that  many  well-consid- 
ered American  cases  declare  the  same  doctrine.  The  State 
V.  Smith,  Bailey's  (S.  C.)  Law  Kep.  281,  and  note ;  The  State 
V.  Brewster,  7  Vt.  118;  Adriance  v.  Lagrave,  59  N.  Y.  110; 
The  State  v.  Ross,  21  Iowa,  467 ;  United  States  v.  Caldwell, 
8  Blatchf.  131 ;  United  States  v.  Lawrence,  13  id.  295.  The 
rule  is  different  in  civil  cases,  for  the  reason  a  party  guilty 
of  fraud  in  bringing  a  party  within  the  jurisdiction  of  the 
court  will  not  be  permitted  to  have  a  personal  advantage  from 
his  own  wrongful  conduct. 

It  may  be  well  to  recur  again  to  the  distinction  taken  by 
counsel  which  it  is  insisted  takes  the  case  being  considered 
out  of  the  rule  established  by  the  English  and  American  cases 
cited,  that  some  further  discussion  may  be  had  upon  it.  The 
position  taken  is,  that  where  a  treaty  exists  between  two 
governments,  as  no  capture  can  lawfully  be  had  of  a  party 
accused  of  crime,  in  the  country  to  which  he  has  fled  for 
asylum,  except  under  the  terms  of  such  treaty,  if  a  capture 
and  removal  of  a  party  is  made  in  violation  of  the  treaty,  it 
is  without  "due  process  of  law,"  and  the  court  within  whose 
jurisdiction  the  accused  is  wrongfully  brought  obtains  no 
rightful  jurisdiction  to  try  him  for  any  crime, — either  for  the 
crime  for  which  it  was  attempted  to  extradite  him,  or  for  any 
other  crime.  The  exact  question  arising  in  this  case  was 
not  involved  in  either  of  the  cases  ut  supra,  nor,  indeed,  has 
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the  attention  of  the  court  been  called  to  any  case  where  the 
facts  were  precisely  analogous. 

It  is  confidently  insisted  all  through  the  argument  for  the 
defence,  that  defendant's  right  of  asylum,  under  the  treaty 
between  the  two  governments,  was  complete  when  he  was 
domiciled  in  Peru,  and  that  he  has  been  deprived  of  that 
right  by  sheer  force,  without  "due  process  of  law."  But  is 
that  position  tenable  ?  Upon  what  principle  can  it  be  main- 
tained ?  As  a  question  of  law,  on  the  facts  as  stated  in  the 
plea,  defendant  never  had  any  right  of  asylum  in  Peru  that 
would  secure  him  immunity  from  arrest  on  account  of  offences 
mentioned  in  the  treaty,  and  for  which  a  party  was  subject  to 
extradition.  Conceding,  as  may  be  done  for  the  purposes  of 
this  decision,  the  proposition  insisted  upon,  the  enumeration 
of  certain  crimes  in  the  treaty  for  which  a  party  may  be  ex- 
tradited implies  that  as  to  all  other  offences  he  is  guaranteed 
asylum  in  the  country  where  he  is  domiciled,  how  does  that, 
if  true,  affect  the  question  being  considered  ?  As  to  the  crime 
of  larceny,  with  which  defendant  was  charged,  he  could  have 
no  right  of  asylum  in  Peru,  as  that  is  one  of  the  crimes  enu- 
merated in  the  treaty,  and  what  right  secured  by  treaty  was 
violated  when  he  was  arrested,  either  with  or  without  due 
process  of  law  ?  The  accused  was  subject  to  extradition  at 
any  time,  under  the  treaty,  and  what  difference  can  it  make, 
in  law,  as  to  the  right  of  a  State  court  to  try  defendant  for  an 
.  extraditable  crime,  whether  the  existing  treaty  was,  in  fact, 
observed  in  all  its  forms  ?  That  which  was  done,  if  wrong, 
was  in  violation  of  international  law,  and  if  the  government 
of  Peru  does  not  complain  of  the  arrest  of  defendant  within 
its  jurisdiction,  as  an  infraction  of  international  law,  it  does 
not  lie  in  the  mouth  of  defendant  to  make  complaint  on  its 
behalf.  Questions  arising  under  international  law  concern 
principally  the  nations  involved,  and  their  settlement  is  a 
national  affair. 
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Eejecting,  as  must  be  done,  the  erroneous  assumption 
defendant  had  the  right  of  asylum  in  Peru  under  the  treaty 
between  the  two  governments,  and  the  argument  for  the  de- 
fence is  wholly  without  force.  It  is  plain  he  had  no  right  of 
asylum  the  law  of  either  government  would  protect.  The 
treaty  as  to  the  crime  of  larceny,  with  which  defendant  stood 
indicted,  had  provided  no  asylum  that  would  secure  him  im- 
munity from  arrest  for  that  crime  in  the  country  where  he 
was  domiciled.  The  utmost  that  can  be  claimed  is,  that  the 
person  having  the  President's  warrant  for  the  extradition  of 
defendant  proceeded  irregularly,  and  may  have  rendered  him- 
self liable  as  for  a  personal  trespass,  but  he  deprived  defend- 
ant of  no  right  of  asylum  in  the  country  of  his  temporary 
domicile,  for  the  simple  reason  he  had  none  secured  by  any 
public  law,  of  which  he  could  be  dispossessed. 

The  attention  of  the  court  has  been  called  to  Commonwealth 
V.  Haines,  13  Bush,  700,  The  State  v.  Vanderpool,  16  Vol.  C. 
L.  N.  34,  and  other  analogous  cases,  upon  which  great  stress 
is  laid,  as  holding  principles  it  is  insisted  ought  to  control 
the  present  decision.  These  cases  have  been  examined,  and 
it  is  found  they  hold  the  doctrine  a  fugitive  from  the  justice 
of  the  State  who  has  been  brought  back  from  the  country  to 
which  he  had  fled,  on  a  w^arrant  of  extradition,  in  conformity 
with  the  terms  of  a  treaty  existing  between  the  two  govern- 
ments, can  not  be  proceeded  against  or  tried  by  the  State  for 
any  other  offences  than  those  mentioned  in  the  treaty,  and 
for  which  he  was  extradited,  without  first  being  afforded  an 
opportunity  to  return  to  the  country  whence  he  had  been 
brought.  Some  of  these  cases  also  declare  the  familiar  prin- 
ciple of  international  law,  that  the  right  of  one  government  to 
demand  and  receive  from  another  the  custody  of  an  offender 
against  its  laws,  and  who  has  sought  an  asylum  in  such  for- 
eign country,  depends  upon  treaty  stipulations  between  such 
governments.  Where  no  treaty  exists,  no  obligation  that  can 
be  insisted  upon  exists  to  surrender  criminals  for  trial  to  the 
41—110  III. 
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government  from  which  they  have  fled;  but  as  a  matter  of 
comity  between  nations,  great  offenders  are  usually  surren- 
dered on  request  from  the  government  claiming  the  right  to 
try  them.  A  principle  running  through  this  latter  class  of 
cases  has  much  that  commends  itself  to  a  sense  of  justice. 
It  is,  that  where  a  person  whose  extradition  has  been  granted 
for  trial  for  a  particular  crime  named  in  the  extradition  war- 
rant, the  demanding  government  obtains  no  lawful  right  to 
try  him  for  any  other  offences,  without  bad  faith  to  the  gov- 
ernment that  consented  to  his  extradition,  and  for  which  it 
would  have  just  grounds  to  demand  reparation.  Such  an 
act  would  be  in  violation  of  both  the  letter  and  spirit  of  the 
treaty.  But  this  doctrine,  if  it  shall  be  conceded  it  has  for 
its  support  natural  justice,  and  even  the  weight  of  authority, 
can  have  no  application  to  the  case  being  considered.  Here, 
the  complaint  is,  the  treaty  w^as  not  observed  in  the  capture 
and  detention  of  defendant.  It  was  done  by  force,  outside 
of  its  provisions.  The  extradition  warrant  issued  by  the 
executive  of  the  United  States  demanded  defendant  should 
be  surrendered  on  a  charge  of  larceny,  that  he  might  be  tried 
for  that  offence.  That  is  an  extraditable  crime  under  the 
treaty  with  the  government  of  Peru.  It  was  on  that  charge 
he  w^as  put  on  trial.  It  is  true  he  was  not  convicted  of  lar- 
ceny as  at  common  law,  but  the  same  indictment  contained 
counts  for  embezzlement,  an  offence  of  which,  if  convicted, 
the  statute  declares  "he  shall  be  deemed  guilty  of  larceny," 
upon  which  he  was  tried  at  the  same  time  of  the  trial  of  the 
charge  of  larceny,  and  was  convicted.  • 

There  is  another  reason  that  leads  to  the  same  conclusion 
the  case  in  hand  is  not  within  the  rule  declared  in  the  latter 
line  of  decisions.  It  is,  that  defendant,  as  has  been  seen, 
was  not  surrendered  by  the  government  of  Peru  under  its 
treaty  with  the  United  States.  According  to  the  averments 
in  the  plea,  no  effort  was  made  to  obtain  defendant  on  the 
extradition  warrant,  and  the  official  authorities  of  Peru  were 
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not  asked  to,  and  never  did,  consent  to  his  capture  within 
the  jurisdiction  of  that  government.  It  was  done  by  sheer 
force,  and  not  under  the  treaty  at  all.  That  brings  the  case 
more  nearly  under  the  decisions  first  cited,  and  they  must  be 
regarded  as  of  controlling  authority. 

But  aside  from  all  authority,  on  principle  defendant  has 
shown  no  right  to  immunity  from  prosecution  for  the  offences 
for  which  he  was  indicted.  The  Federal  government  has 
itself  violated  no  treaty  with  the  republic  of  Peru.  The 
arrest  and  detention  of  defendant  was  not  by  any  authority 
of  the  general  government,  and  no  obligation  is  implied  on 
the  part  of  the  Federal  or  any  State  government,  to  the 
republic  of  Peru,  to  secure  defendant  immunity  from  prose- 
cution for  any  offence.  What  was  done  was  done  by  indi- 
vidual wrong,  precisely  as  was  done  in  Ex  parte  Scott,  supra, 
and  The  State  v.  Brewster,  supra.  The  invasion  of  the  sov- 
ereignty of  Peru,  if  any  wrong  was  done,  was  by  individuals, 
perhaps  some  of  them  owing  no  allegiance  to  the  United 
States,  and  not  by  the  Federal  government.  Should  the 
government  of  Peru  complain  its  sovereignty  had  been  in- 
vaded by  citizens  of  the  United  States,  that  would  be  a  ques- 
tion arising  under  international  law,  and  not  under  any  act 
of  Congress  or  treaty  of  the  United  States.  Nor  will  defend- 
ant be  permitted  to  complain  that  his  right  of  asylum  in  Peru 
has  been  violated,  for,  as  before  stated,  he  had  no  right  of 
asylum,  as  against  the  crime  of  larceny,  under  the  treaty 
with  Peru,  nor  any  absolute  right  to  asylum  under  comity 
existing  between  nations.  Whether  a  nation  will  surrender 
a  fugitive  from  justice  that  seeks  with  it  an  asylum,  is  a 
question  of  national  comity  resting  in  discretion.  In  no 
vieAv  that  can  be  taken  is  defendant  entitled  to  immunity 
from  prosecution  on  the  indictment  under  which  he  was  con- 
victed. 

Errors  have  been  assigned  that  affect  the  merits  of  the 
case  on  the  trial,  that  must  be  considered.     That  defendant 
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converted  to  his  own  use  large  sums  of  money  and  securities 
belonging  to  the  firm  of  Preston,  Kean  &  Co.,  or  to  other  per- 
sons in  their  care  or  custody,  admits  of  no  doubt.  There  is 
no  pretence  he  is  not  guilty  of  criminal  conduct.  The  objec- 
tions taken  to  the  legality  of  his  conviction  are  of  the  most 
technical  character. 

The  point  is  made  there  is  a  variance  in  the  pleading  and 
the  proof.  It  is  alleged  in  the  indictment  the  funds  and 
securities  embezzled  were  the  personal  goods  of  David  Pres- 
ton, Samuel  A.  Kean  and  Elisha  Gray, — a  co-partnership 
under  the  name  of  Preston,  Kean  &  Co., — and  the  insistence 
is,  the  firm,  in  law,  was  composed  of  David  Preston,  Samuel 
A.  Kean  and  James  Payne,  with  Elisha  Gray  as  special  part- 
ner. Certified  copies  from  the  record  and  files  of  the  county 
clerk's  office  show  the  formation  of  a  limited  partnership, 
pursuant  to  the  provisions  of  the  statute,  and  that  the  firm 
was  at  one  time  composed  of  David  Preston,  Samuel  A.  Kean 
and  James  Payne,  as  general  partners,  with  Elisha  Gray  as 
special  partner.  That  was  in  May,  1881.  The  oral  testi- 
mony given,  shows  that  in  November,  1881,  the  special  part- , 
nership  ceased,  and  since  then  the  firm,  as  a  matter  of  fact, 
has  been  composed  of  David  Preston,  Samuel  A.  Kean  and 
Elisha  Gray.  The  partnership  articles  of  May,  1881,  were 
made  a  matter  of  record,  but  it  does  not  appear  there  were 
any  partnership  articles  after  that  date,  and  it  is  insisted  it 
is  not  legal  to  show  by  oral  evidence,  as  was  done,  that  Payne 
ceased  to  be  a  partner  in  November,  1881.  The  objection 
taken  rests  on  section  12,  chapter  84,  of  the  Eevised  Statutes 
of  1874,  which  provides  no  dissolution  of  a  limited  partner- 
ship shall  take  place,  except  by  operation  of  law,  before  the 
time  specified  in  the  certificate  made  a  matter  of  record, 
unless  a  notice  of  such  dissolution  is  also  recorded  in  the 
same  registry,  and  other  provisions  of  the  statute  complied 
with.  The  time  for  the  duration  of  the  partnership  under 
the  articles  of  May,  1881,  had  not  expired  in  November,  1881, 
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when  an  agreement  was  made  between  the  partners  that 
Payne  should  cease  to  be  a  partner,  and  Gray  should  become 
a  general  partner.  The  firm  name  continued  as  it  was,  but 
no  notice  of  the  change  of  the  persons  composing  the  firm  was 
made  a  matter  of  record,  nor  was  any  other  public  notice 
given,  as  the  statute  requires  shall  be  given.  On  account  of 
the  non-compliance  with  the  statute  in  this  regard,  it  is  said 
the  firm  should  be  regarded  as  still  being  composed  of  the 
same  persons  as  composed  it  under  the  articles  of  May,  1881. 
That  may  be  true  as  to  creditors  and  persons  dealing  with 
the  firm  without  actual  notice,  but  as  between  the  partners 
themselves,  Payne  had  no  interest  whatever  in  the  firm  assets 
after  the  agreement  he  should  cease  to  be  a  partner.  It  is 
sufiicient,  under  the  law  of  this'  State,  that  the  property  is 
alleged  in  the  indictment  to  belong  to  the  persons  who  in  fact 
OAvn  it,  or  have  a  S]3ecial  interest  in  it.  That  was  done  in 
this  case,  and  there  is  no  variance  between  the  proof  and  the 
allegations  of  the  indictment  in  this  respect. 

It  is  insisted  the  evidence  shows  a  cumulation  of  offences, 
and  for  that  reason  it  was  error  in  the  court  to  deny  defend- 
ant's motion  to  compel  the  prosecution  to  elect  upon  what 
alleged  act  of  larceny  or  embezzlement  a  conviction  would  be 
asked.  The  court,  by  its  ruling,  submitted  all  the  evidence 
touching  the  embezzlement  of  funds  and  securities  by  defend- 
ant, to  the  jury,  and  it  is  not  perceived  how  it  could  properly 
have  done  otherwise.  Embezzlement  is  a  crime  defined  by 
statute,  and  it  was  entirely  competent  for  the  legislature  to 
declare  what  acts  w^ould  constitute  the  crime,  and  fix  the 
measure  of  punishment.  One  element  that  enters  into  the 
statutory  definition  of  embezzlement,  is  the  fiduciary  or  con- 
fidential relation.  Such  relations  afford  the  amplest  oppor- 
tunity to  misappropriate  money,  funds  and  securities,  and 
often  present  great  difficulty  in  proving  exactly  when  and 
how  it  w^as  done.  This  is  especially  true  with  regard  to  clerks 
and  confidential  agents  in  banks,  or  other  corporations  or 
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firms  doing  a  large  business,  and  who  are  intrusted,  in  whole 
or  in  part,  wdth  the  care  or  custody  of  funds,  securities  and 
property  belonging  to  banks  or  other  corporations,  or  to  a 
co-partnership.  It  is  difficult,  in  such  cases,  if  at  all  possi- 
ble, to  prove  with  certainty  when  or  how  the  embezzlement 
was  effected.  It  is,  of  course,  done  with  a  view  to  avoid 
detection,  and  the  confidential  relations  existing  ward  off 
suspicion.  Embezzlement  may,  and  most  often  does,  con- 
sist of  many  acts  done  in  a  series  of  years,  and  the  fact  at 
last  disclosed  that  the  employer's  money  and  funds  are  em- 
bezzled is  the  crime  against  which  the  statute  is  leveled.  In 
such  cases,  should  the  prosecution  be  compelled  to  elect  it 
would  claim  a  conviction  for  only  one  of  the  many  acts  of  the 
series  that  constitute  the  corpus  delicti,  it  would  be  doubtful 
if  a  conviction  could  be  had,  under  sections  75  and  76  of  the 
Criminal  Code,  against  a  clerk  in  a  bank  or  other  corpora- 
tion, or  a  co-partnership,  although  the  accused  might  be  con- 
ceded to  be  guilty  of  embezzling  large  sums  of  money  in  the 
aggregate.  It  might  be  otherwise  or  different,  under  section 
74  of  the  Criminal  Code,  where  distinct  sums  of  money  or 
articles  of  personal  property  are  or  may  be  delivered  to  the 
accused  on  different  occasions  wide  apart.  Such  distinct 
acts  might  very  readily  be  susceptible  of  direct  proof,  for  the 
act  of  delivery  implies  actual  knowledge  in  some  one  who 
could  be  a  witness.  But  no  such  opportunity  is  afforded  to 
make  direct  proof  as  to  acts  done,  under  sections  75  and  76, 
defining  embezzlement.  The  body  of  the  crime  consists  of 
many  acts  done  by  virtue  of  the  confidential  relations  exist- 
ing between  the  employer  and  the  employe,  with  funds, 
moneys  or  securities  over  which  the  servant  is  given  care  or 
custody,  in  whole  or  in  part,  by  virtue  of  his  employment. 
The  separate  acts  may  not  be  susceptible  of  direct  proof,  but 
the  aggregate  result  is,  and  that  is  embezzlement.  To  avoid 
the  difficulty,  no  doubt,  that  might  be  encountered  in  making 
proof  in  such  cases,  it  is  provided  by  statute,  (section  82  of 
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the  Criminal  Code,)  in  the  prosecution  for  the  offence  of  em- 
bezzling, fraudulently  converting  to  one's  own  use,  or  fraud- 
ulently taking  or  secreting  with  intent  so  to  embezzle  and 
convert,  the  bullion,  money,  notes,  bank-notes,  checks,  drafts, 
bills  of  exchange,  or  other  security  for  money,  by  a  cashier 
or  other  officer,  clerk  or  agent  of  such  person,  bank,  incorpo- 
rated company,  or  corporation  or  co-partnership,  it  shall  be 
sufficient  to  allege,  generally,  in  the  indictment,  an  embezzle- 
ment, fraudulent  conversion  or  taking,  with  such  intent,  funds 
of  such  person,  bank,  incorporated  company  or  co-partner- 
ship, to  a  certain  value  or  amount,  without  specifying  any 
particulars  of  such  embezzlement.  Indeed,  in  the  very  nature 
of  the  crime,  it  would  be  impracticable  in  most  cases  to  do 
more.  The  case  being  considered  shows,  in  a  marked  degree, 
the  necessity  for  the  rule  provided  by  statute,  otherwise  it 
would  be  difficult  to  make  the  proof  and  the  allegations  of  the 
indictment  correspond.  On  the  trial  the  same  liberal  rule 
for  the  detection  and  punishment  of  persons  guilty  of  mis- 
conduct, by  reason  of  their  confidential  relations  with  their 
employer,  prevails,  for  it  is  provided  in  the  same  section  of 
the  Criminal  Code,  evidence  may  be  given  of  any  such  em- 
bezzlement, fraudulent  conversion  or  taking,  with  such  intent ; 
and  it  shall  be  sufficient  to  maintain  the  charge  in  the  in- 
dictment if  it  is  proved  that  any  bullion,  money,  note,  bank- 
note, check,  draft,  bill  of  exchange,  or  other  security  for 
money,  of  such  person,  bank,  incorporated  company  or  co- 
partnership, of  whatever  value  or  amount,  was  fraudulently 
embezzled,  converted  or  taken,  with  such  intent,  by  such 
cashier,  or  other  officer,  clerk,  agent  or  servant.  Under  this 
rule,  which  is  certainly  a  wise  one,  it  was  proper  the  court 
should  permit  all  the  evidence  of  what  defendant  did  by  rea- 
son of  his  confidential  relations  with  the  banking  firm  whose 
clerk  he  was,  to  go  to  the  jury,  as  was  done,  and  if  the  jury 
found,  from  the  whole  evidence,  any  funds  or  securities  for 
money  had  been  embezzled  or  fraudulently  converted  to  his 
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own  use  by  dc'feiidant,  it  was  sufficient  to  maintain  the  charge 
of  embezzlement,  as  that  crime  is  defined  in  the  75th  and  76th 
sections  of  the  Criminal  Code.  Any  other  rule  would  render 
it  exceedingly  difficult  to  secure  a  conviction  under  either  of 
these  sections  of  the  statute.  The  view  taken  by  the  defence, 
of  this  statute,  is  too  narrow  and  technical  to  be  adopted. 
It  has  a  broader  meaning,  and  when  correctly  read,  it  will 
embrace  all  wrongful  conduct  by  confidential  clerks,  agents 
or  servants,  and  leave  no  opportunity  for  escape  from  just 
punishment  on  mere  technical  objections  not  affecting  the 
guilt  or  innocence  of  the  party  accused.  The  cases  of  Krihs 
V.  The  People,  82  111.  425,  and  Goodhue  v.  The  People,  94  id. 
37,  cited  by  the  defence,  were  prosecutions  for  embezzlement 
under  other  sections  of  the  Criminal  Code,  and  illustrate  no 
phase  of  the  case  being  considered.  There  was  no  error  in 
the  court  refusing  to  require  the  prosecution  to  elect  for  what 
particular  act  of  embezzlement  a  conviction  would  be  asked. 

The  last  ground  of  objection  is,  the  verdict  is  without  evi- 
dence, and  against  the  law.  Ordinarily,  whether  there  is 
evidence  to  warrant  a  conviction,  is  a  question  for  the  jury, 
the  court  taking  care  always  to  see  that  no  manifest  injustice 
is  done.  With  that  view  the  evidence  has  been  considered. 
It  is  seen  the  testimony  of  other  witnesses,  taken  in  connec- 
tion with  defendant's  letter  to  the  banking  firm,  written  on 
the  eve  of  his  departure,  with  the  schedule  attached  of  secu- 
rities and  money  embezzled,  constitutes  ample  proof  of  the 
corpus  delicti.  It  would  answer  no  good  purpose  to  enter 
upon  an  analysis  of  the  evidence, — it  is  sufficient  to  state 
the  conclusion  reached. 

But  whether  the  verdict  is  contrary  to  law  is  a  question 
for  the  court,  and  that  has  been  fully  considered.  The  ob- 
jection in  this  regard  goes  to  the  extent,  that,  adrnitting  all 
the  evidence  tends  to  prove,  it  does  not  constitute  embezzle- 
ment, under  the  75th  section,  or  any  other  section  of  the 
Criminal  Code.     The  argument  on  this  branch  of  the  case  is 
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based  on  a  misconstruction  of  that  section  of  the  Criminal 
Code  defining  the  crime  of  embezzlement.  There  are  two 
counts  in  the  indictment  that  charge  defendant  with  embez- 
zlement. On  examination  it  will  be  seen  they  are  both  sub- 
stantially in  the  language  of  the  statute,  and  that  is  all. the 
law  requires.  In  the  first  count  it  is  charged  defendant  em- 
bezzled securities  for  money,  gold  coin  and  other  funds  and 
property  of  Preston,  Kean  &  Co.,  "then  and  there  intrusted" 
to  defendant ;  and  in  the  second  count  it  is  charged  defend- 
ant, being  then  and  there  a  clerk  in  the  employ  of  Preston, 
Kean  &  Co.,  fraudulently  and  feloniously  did,  without  then 
and  there  having  the  consent  of  such  firm,  embezzle  and 
fraudulently  convert  to  his  oMi  use  a  large  amount  of  the 
personal  goods,  funds  and  money, — all  of  which  is  described 
with  sufficient  particularity, — which  personal  goods,  money 
and  funds  "then  and  there  came  to  the  possession"  of  de- 
fendant "by  virtue  of  such  employment."  It  will  be  observed 
the  75th  section  of  the  statute,  under  which  the  second  count 
in  the  indictment  was  evidently  framed,  makes  it  an  offence 
for  a  person  occupying  such  confidential  relations  to  embez- 
zle property  of  his  employer,  or  that  of  another  that  comes 
to  his  possession  or  under  his  care,  or  to  secrete  the  same 
with  intent  to  do  so,  by  "virtue  of  his  employment"  with  the 
owner  or  owners.  The  words  "under  his  care, "  found  in  the 
75th  section  of  the  statute,  are  not  used  in  this  second  count 
of  the  indictment,  and  it  is  contended  the  proof  fails  to  show 
the  funds  and  property  alleged  to  have  been  embezzled  were 
ever  in  the  possession  of  defendant  by  virtue  of  his  employ- 
ment, and  for  that  reason  it  is  said  he  is  not  guilty  under 
this  count.  The  word  "care,"  as  used  in  the  statute,  is  the 
equivalent  of  "custody,"  and  may  mean  "charge,"  "safe- 
keeping," "preservation,"  "security,"  and  it  would  seem  it 
was  in  that  sense  it  was  used  in  the  statute.  ''Possession," 
as  used  in  the  same  section,  has  perhaps  a  slightly  different 
and  broader  meaning  than  the  word  "care,"  but  it  may  also 
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mean  "to  keep,"  "to  take  or  seize  hold,"  "to  hold  or  occupy," 
as  the  owner  of  property  would  or  might  do.  It  matters  little 
whether  one  or  both  words  were  used  in  the  indictment.  A 
close  reading  of  the  testimony  will  show  the  funds  embezzled 
were  quite  as  much  in  the  possession  of  defendant  as  under 
his  care.  It  is  idle  to  say,  in  view  of  the  relations  defendant 
sustained  to  the  banking  firm,  as  disclosed  by  the  testimony, 
that  the  funds  and  securities  in  the  vaults  were  not  in  pos- 
session of  defendant  and  other  persons  employed  about  the 
bank,  and  wdio  had  access  to  such  funds  and  securities,  for 
one  purpose  or  another.  If  the  indictment  can  not  be  main- 
tained on  the  ground  the  funds  and  securities  embezzled  were 
in  the  possession  of  defendant,  as  that  term  is  used  in  the 
statute,  by  virtue  of  his  employment,  it  could  not  had  it  been 
alleged  they  were  under  his  care,  or  had  it  been  charged  they 
came  both  to  his  possession  and  under  his  care  by  virtue  of 
his  employment ;  and  the  case  would  be  presented  where  a 
clerk  converted  to  his  own  use>  $44,000  of  his  employer's 
money  and  securities,  and  yet  guilty  of  no  crime,  within  the 
meaning  of  this  section  of  the  statute.  So  narrow  a  con- 
struction as  that  insisted  upon  would  render  nugatory  this 
section  of  the  statute  which  defines  embezzlement  by  clerks 
and  confidential  agents. 

It  seems  to  be  claimed  as  to  the  money,  bonds  and  prop- 
erty alleged  to  have  been  embezzled  of  his  employers,  the 
taking  of  them  out  of  their  vaults  by  defendant  was  larceny  at 
common  law,  and  therefore  could  not  be  embezzlement,  under 
the  T5th  section  of  the  Criminal  Code.  No  such  subtle  rea- 
soning as  that  will  satisfy  the  common  understanding.  It  is 
not  denied  that  defendant  converted  to  his  own  use  large 
sums  of  money  and  securities  belonging  to  the  bank  while  he 
was  in  its  employ  as  a  clerk,  and  that  such  funds  did  in  soms 
way  come  to  his  possession.  How  did  he  come  to  get  pos- 
session of  such  funds  and  securities  for  money,  if  it  were  not 
by  virtue  of  his  employment  ?    Had  he  not  been  in  the  employ 
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of  this  banking  liause  he  could  have  had  no  access  to  their 
vaults.  No  attempt  will  be  made  to  ascertain  defendant's 
exact  relation  with  the  bank.  It  is  enough  to  know  his  posi- 
tion, whatever  it  was,  gave  him  access,  for  some  purposes  at 
least,  to  the  vaults  where  the  funds  and  securities  were  kept, 
and  that  brought  the  funds  and  securities  embezzled,  into  his 
possession,  or,  what  is  really  the  same  thing,  under  his  care, 
in  a  measure,  by  virtue  of  employment.  It  was  simply  by 
virtue  of  his  employment,  and  not  otherwise,  that  he  got 
possession  of  his  employers'  money  and  securities,  and  con- 
verted the  same  to  his  own  use,  and  that  is  embezzlement, 
under  the  75th  section  of  the  Criminal  Code.  It  is  that  for 
which  he  was  indicted  and  convicted,  and  it  is  the  offence 
defined  by  the  statute. 

It  is  to  be  observed  the  statute  of  this  State  defining  the 
crime  of  embezzlement  is  much  more  comprehensive  than 
any  English  statu4]es  on  the  same  subject  that  we  have  exam- 
ined, and  especially  that  section  which  defines  embezzlement 
by  a  clerk  or  confidential  agent  who  converts  to  his  own  use 
funds  belonging  to  his  employer  which  may  come  to  his  pos- 
session or  under  his  care  by  virtue  of  his  employment,  and 
the  decisions  of  the  English  courts,  construing  their  own  stat- 
utes, do  not  in  any  way  assist  to  a  correct  understanding  of 
the  statutes  of  this  State  on  the  same  subject.  Much  of  what 
is  said  by  text-writers  to  which  the  attention  of  the  court  has 
been  called  was  said  with  reference  to  English  statutes,  which 
are  materially  different  from  that  section  of  the  statute  of 
this  State  under  which  defendant  w^as  indicted.  On  account 
of  the  dissimilarity  of  the  statutes,  it  has  not  been  thought 
necessary  to  remark  upon  English  embezzlement  statutes, 
nor  upon  the  decisions  of  English  courts  construing  them. 
Decisions  have  been  rendered  by  courts  of  some  of  our  sister 
States  construing  statutes  substantially  like  section  75  of  the 
Criminal  Code  of  this  State,  that  make  the  embezzlement  of 
money  or  personal  goods  larceny,  among  which  are  The  Peo- 
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2-)le  V.  Sherman,  10  Wend.  299,  The  Veople  v.  Daltoii,  15  id. 
581,  and  Lowenthal  v.  The  People,  32  Ala.  589.  So  much  of 
the  reasoning  in  the  opinions  in  the  cases  cited  as  is  applica- 
ble to  the  present  decision  may  be  read  as  being  in  harmony 
with  the  views  expressed  in  this  opinion. 

No  error  affecting  the  merits  of  the  case  appearing  in  the 

record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  Kenley  et  al. 

V. 

Daniel  S.  Bryan. 

Filed  at  ML  Vernon  September  27,  1884. 

1.  Deckee — bill  to  review  and  impeach.  A  decree  of  a  court  can  not  be 
impeaclied  or  reviewed  except  for  fraud  or  error. 

2.  Administbation — sale  of  land  to  pay  debts — subject  to  incumbrance. 
The  county  court  has  the  jurisdiction  and  power  to  order  the  sale  of  real 
estate  of  a  decedent,  when  necessary,  to  pay  debts  of  the  estate,  notwith- 
standing the  same  may  be  incumbered  by  a  mortgage;  and  there  is  no  error 
in  directing  the  sale  to  be  made  subject  to  the  mortgage.  So  an  estate  in 
remainder  may  be  sold  subject  to  the  prior  life  estate. 

3.  Same — sale  of  real  estate  subject  to  dower.  On  application  by  an 
administrator  for  a  decree  to  sell  real  estate  to  pay  debts,  the  county  court  has 
jurisdiction  to  order  the  assignment  of  dower  and  homestead  to  the  widow  of 
the  intestate,  and  may  properly  direct*  the  sale  of  the  portion  set  off  as  dower, 
subject  to  the  widow's  life  estate. 

4.  Same — sale  to  widow  in  payment  of  her  specific  allowance,  not 
fraudulent.  The  sale  of  land  assigned  to  the  widow  of  an  intestate  by  an 
administrator,  to  her,  subject  to  the  dower  and  homestead  estate,  she  being 
the  highest  bidder,  can  not  be  impeached  for  fraud  merely  from  the  fact  that 
she  paid  no  cash,  but  gave  her  receipt  to  the  administrator  for  the  amount  of 
her  bid,  against  her  specific  allowance.  Her  receipt  operated  to  release  the 
estate  of  so  much  indebtedness. 

5.  Same — fraudulent  combination.  At  an  administrator's  sale  of  lands 
an  eighty-acre  tract  was  struck  off  to  a  bidder  for  $250,  subject  to  a  mortgage 
and  taxes,  amounting  to  $350,  the  land  not  being  worth  more  than  from  $600 
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to  $800.  The  purchaser  failing  to  take  the  land,  the  husband  of  the  widow 
of  the  intestate  agreed  to  take  the  land  at  the  bid,  when  the  administrator 
conveyed  to  the  bidder,  and  he  quitclaimed  to  the  other  party,  who  paid 
the  bid  and  discharged  the  incumbrances:  Held,  that  these  facts  did  not 
even  tend  to  show  a  fraudulent  combination  to  obtain  the  property  at  a 
sacrifice. 

6.  Same — remedy  to  impeach  sale  of  land  en  masse.  If  two  separate 
and  distinct  tracts  of  land  are  sold  by  an  administrator  as  a  whole,  without 
first  offering  them  separately,  such  fact  affords  a  ground  of  exception  to  the 
report  of  sale,  but  not  for  impeaching  the  sale  years  afterwards  by  a  bill  in 
chancery.  The  remedy  in  such  case  is  by  motion  to  set  aside  the  sale  before 
its  confirmation. 

7.  Homestead — of  a  reassignment  on  change  of  value.  The  adminis- 
trator of  an  estate  filed  his  petition  in  the  county  court  for  an  assignment  to 
the  widow  of  the  intestate,  of  dower  and  homestead  in  the  lands  of  the  estate, 
and  for  an  order  of  sale  of  the  residue  for  the  payment  of  debts.  A  decree 
was  entered  accordingly.  Subsequently  the  heirs  exhibited  their  bill  in 
chancery  to  impeach  that  decree,  or  rather  the  sale  made  by  the  administi-ator 
under  it,  for  fraud,  and  among  other  things  prayed  for  a  reassignment  of  the 
homestead.  It  was  considered  there  was  no  case  made  for  such  reassign- 
ment, even  if  that  might  be  done.  If,  because  the  land  assigned  for  home- 
stead has  increased  in  value,  a  new  assignment  may  be  had  to  reduce  the 
quantity,  it  would  seem  that  when  it  has  depreciated  in  value,  for  the  same 
reason  a  new  assignment  might  be  had  to  increase  the  quantity. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon, 
William  C.  Jones,  Judge,  presiding. 

Messrs.  Cope  &  Chesley,  for  the  appellants : 

If  an  administrator's  deed  may  be  attacked  in  the  circuit 
court,  it  must  be  by  bill  to  remove  a  cloud  upon  title,  and 
on  the  ground  that  the  sale  is  absolutely  void.  The  decree 
and  subsequent  orders  of  the  county  court  can  not  be  attacked 
collaterally. 

A  bill  of  review,  or  a  bill  to  impeach  a  decree  for  fraud,  or 
any  bill  by  which  it  is  sought  to  suspend,  modify  or  set  aside 
a  decree  or  order  of  court,  must  be  brought  in  the  court  where 
such  decree  was  rendered.  After  a  hearing  in  one  court,  a 
party  may  have  further  remedy  by  appeal  or  writ  of  error, 
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or  bill  of  review,  etc.,  but  he  is  not  permitLeLl  to  cliaiige 
the  venue  to  another  forum.  The  county  court  having  full 
concurrent  jurisdiction  with  the  circuit  court  in  all  matters 
relating' to  the  settlement  of  estates,  this  rule  applies  to  the 
orders  of  the  county  court.  Mqffit  v.  J\Iqfflt,  69  111.  641 ; 
Bostwick  V.  Skinner,  80  id.  147;  Hoash  v.  People,  QQ  id.  178  ; 
Von  Heller  v.  Johnson,  57  id.  109  ;  Cox  v.  Garst,  105  id.  343. 
As  to  inadequacy  of  price,  see  Allen  v.  Sliepard,  87  111.  315. 

Messrs.  Cockrell  &  Monroe,  for  the  appellee : 

A  homestead  is  not  liable  to  sale,  directly  or  indirectly. 
It  is  exempt  for  all  purposes.  It  can  not  be  sold  subject  to 
such  interest.     Hartman  v.  Schultz,  101  111.  437. 

A  bill  of  review  is  a  chancery  proceeding,  and  county  courts 
do  not  have  general  chancery  powers.  The  county  court  can 
not  adjudicate  an  adverse  title,  consequently  a  bill  of  review 
in  the  county  court  can  not  reach  and  cancel  deeds,  and  for 
this  reason  can  not  furnish  an  adequate  remedy. 

A  bill  of  review  can  only  be  filed  for  error  of  law  and  newly 
discovered  evidence.  Error  of  law  must  be  such  as  arises 
from  mistake  or  inadvertence,  and  not  from  error  in  the  judg- 
ment of  the  court.  Callen  v.  Shields,  2  Stew.  &  Port.  417; 
Younge  v.  For  gey,  4  Heyw.  189. 

It  is  said  that  complainant,  and  all  others  interested,  being 
parties  to  the  proceedings  in  the  county  court,  can  not  and 
could  not  have  any  remedy  except  by  appeal  or  writ  of  error. 
Where  a  decree  or  sale  is  void,  the  party  whose  rights  are 
sought  to  be  affected  need  not  appeal,  but  he  may  treat  the 
proceeding  as  a  nullity,  and  file  his  bill  to  set  aside  such 
sale  as  a  cloud  upon  his  title.  In  such  case  he  may  attack 
the  sale  or  proceeding  collaterally,  and  is  not  bound  to  take 
an  appeal  or  prosecute  a  writ  of  error  in  order  to  protect  his 
rights. 

There  was  no  necessity  to  sell  the  land  subject  to  the 
homestead  of  the  widow,  nor  could  it  be  sold  in  that  way. 
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To  sanction  such  sales  would  be  to  open  up  a  lottery  in  real 
•estate,  and  lead  to  the  sacrifice  of  many  valuable  estates,  as 
has  been  the  case  here. 

The  title  to  the  eighty-acre  tract  never  vested  in  Williams, 
for  the  reason  he  refused  to  comply  with  the  terms  of  the 
sale, — consequently  the  deeds  to  him,  and  from  him  to  Ogden, 
and  from  Ogden  to  Henry  Kenley,  are  all  void,  and  no  money 
was  paid  by  the  widow  on  her  purchase,  though  the  sale  was 
ordered  for  cash. 

We  do  not  think  that  homesteads,  after  fair  assignments 
have  been  made,  can  be  reassigned  accordingly  as  the  land 
increases  or  decreases  in  value ;  but  we  do^  think  that  a  re- 
assignment should  be  made  where  it  appears  that  an  unrea- 
sonable amount  has  been  set  off. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  in  February,  1878,  Abijah  S.  Bryan,  of 
Clay  county,  departed  this  life  intestate,  leaving  a  widow  and 
a  number  of  children  as  his  heirs.  He  died  seized  of  several 
tracts  of  land  named  in  the  bill.  A  portion  of  the  property 
was  free  from  incumbrance,  but  eighty  acres,  consisting  of 
two  forty-acre  tracts  adjoining,  but  in  different  sections  in 
the  same  township,  was  incumbered  by  a  mortgage  for  $300. 
Mary  E.  Bryan,  a  daughter,  and  Henry  Johnson,  and  the 
other  heirs,  were  minors,  except  Daniel  S.  Bryan,  at  the  time 
of  filing  the  bill.  The  widow  married  one  Isaac  D.  Ogden, 
by  whom  she  had  one  child,  also  a  minor.  John  Kenley,  a 
brother  of  the  widow,  at  the  February  term,  18T8,  of  the 
county  court,  was  appointed  administrator  of  the  estate,  and 
qualified,  and  entered  upon  the  duties  of  the  office.  At  the 
February  term  of  the  county  court,  1879,  Kenley,  as  admin- 
istrator, filed  a  petition  asking  for  the  assignment  of  dower 
and  homestead  to  the  widow,  and  for  an  order  for  the  sale  of 
the  remainder  of  the  real  estate  for  the  payment  of  debts 
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owing  by  the  estate.  It  appears  from  the  decree  of  the  county 
court,  that  homestead  and  dower  were  assigned  to  the  widow 
of  one  hundred  and  six  and  two-thirds  acres  out  of  two  hun- 
dred acres  owned  by  deceased  at  the  time  of  his  death,  and 
the  court  decreed  that  all  or  so  much  of  the  remaining  lands 
as  might  be  necessary  be  sold  for  the  payment  of  debts,  and 
also  decreed  a  sale  of  the  land  assigned  as  dower  and  home- 
stead subject  to  those  interests.  The  administrator  adver- 
tised and  sold  the  land  subject  to  dower  and  homestead,  and 
the  widow  became  the  purchaser  at  $200,  and  he  executed 
to  her  a  deed  for  the  property.  The  widow  subsequently 
departed  this  life,  leaving  surviving  her  husband,  and  one 
child  by  that  marriage.  Mary  E.  Johnson  and  her  husband 
reside  on  the  homestead,  and  a  minor  brother  and  sister  also 
reside  With  them.  When  the  administrator  offered  the  eighty 
acres  incumbered  by  the  mortgage,  one  B.  H.  Williams  bid  it 
off  at  $250,  subject  to  the  mortgage, — and  it  is  charged  this 
was  done  with  a  secret  understanding  as  to  its  future  dispo- 
sition. The  administrator  reported  the  sale  to  the  county 
court,  and  it  was  approved.  It  is  charged  that  Williams  paid 
no  consideration,  but  receipts  of  the  widow  on  her  specific 
award  were  fraudulently  used  in  such  payment ;  that  Wil- 
liams, without  consideration,  quitclaimed  the  land  to  Ogden, 
and  he  and  wife,  without  consideration,  quitclaimed  to  Henry 
Kenley,  or  to  one  of  two  other  persons  named  in  the  bill ; 
that  Kenley  has  paid  the  mortgage,  and  is  in  possession  of 
the  land  and  in  the  receipt  of  the  rents  and  profits  without 
having  paid  anything  on  it  but  the  amount  of  the  mortgage ; 
that  this  land  was  w^orth  $800,  and  that  by  the  combination 
charged,  the  creditors  and  heirs  have  been  defrauded ;  that 
the  debts  against  the  estate,  over  and  above  the  widow's 
award,  amounted  to  between  $300  and  $400,  which  have  not 
been  paid.  The  bill  prays  that  the  cause  be  reviewed  and 
the  decree  of  the  county  court  set  aside,  and  the  sales  by  the 
administrator,  and  all   conveyances  subsequent  thereto,  be 
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cancelled  and  set  aside,  and  commissioners  appointed  to  re- 
assign homestead,  and  for  an  account  of  rents  and  profits,  etc. 
Answers  were  filed  denying  all  fraud,  and  insisting  that  the 
entire  transaction  was  fair  and  legal  in  all  its  parts.  It  is 
denied  that  Henry  Kenley  had  any  connection  whatever  with 
the  administrator's  sale,  but  purchased  the  eighty-acre  tract 
from  Ogden  for  $800,'  which  he  has  paid.  On  a  hearing  on 
bill,  answers,  replications  and  proofs,  the  court  decreed  the 
relief  sought,  except  a  reassignment  of  homestead  was  denied. 
Defendants  appeal  to  this  court,  and  assign  various  errors, 
and  appellee  assigns  cross-errors  that  the  court  refused  to 
set  aside  the  assignment  of  homestead,  and  to  reassign  the 
same. 

Whilst  the  bill  is  called  a  bill  of  review,  from  its  form  and 
scope  it  is  in  substance  a  bill  to  impeach  a  decree,  or,  rather, 
a  sale  under  it,  for  fraud,  and  we  shall  consider  it  such. 

Is  there  any  fraud  proved  as  alleged  in  the  bill,  to  sustain 
the  decree  ?  We  think  not.  There  is  no  pretence  that  Bryan 
did  not  die  intestate,  seized  of  the  real  estate  ordered  to  be 
sold  to  pay  his  debts.  He  was  indebted  at  the  time  of  his 
death,  and  the  debts  largely  exceeded  the  personal  assets 
of  his  estate.  This  required  the  county  court  to  render  the 
decree  for  the  sale  of  the  lands.  The  decree  was  therefore 
proper  for  the  purposes  for  which  it  was  filed.  It  can  not  be 
impeached  for  want  of  jurisdiction,  because  the  county  court 
had  jurisdiction,  both  over  the  subject  matter  and  the  per- 
sons of  the  parties,  except  it  could  not  order  the  sale  of  the 
portion  of  land  set  off  to  the  widow  for  homestead.  All  un- 
derstand that  a  decree  can  not  be  impeached  or  reviewed 
unless  fraud,  or  error,  at  least,  is  shown.  The  county  court 
had  jurisdiction  to  order  the  assignment  of  dower  and  home- 
stead, and  the  allegations  in  the  petition,  and  the  proofs, 
clearly  show^ed  the  widow  was  entitled  to  both.  Nor  is  there 
any  allegation  in  this  bill  that  there  was  any  fraud  in  obtain- 
ing the  decree,  or  that  there  was  the  slightest  evidence  then 
42—110  III. 
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existing  that  is  newly  discovered,  that  will  disprove  a  single 
fact  necessary  to  sustain  the  decree.  It  then  irresistibly  fol- 
lows, that  there  is  no  ground  for  reviewing  and  reversing  this 
portion  of  the  decree,  even  if  such  a  bill  will  lie. 

The  court  undeniably  had  the  jurisdiction  and  power  to 
decree  a  sale  of  the  eighty  acres,  subject  to  the  mortgage. 
We  are  not  aware  that  any  court  has  ever  held,  since  real 
estate  has  been  subjected  to  sale  under  execution,  that  land 
subject  to  a  mortgage,  a  life  estate,  or  a  remainder,  may  not 
be  thus  sold ;  and  the  10th  section  of  the  statute  in  reference 
to  judgments  and  decrees  provides  that  the  lands,  tenements 
and  real  estate  of  the  defendant  may  be  sold  under  execution, 
and  the  3d  section  defines  the  term  "real  estate"  to  include 
lands,  tenements,  hereditaments,  and  all  legal  and  equitable 
rights  and  interests  therein  and  thereto,  etc.  The  9Tth  section 
of  the  chapter  entitled  "Administration  of  Estates, "  author- 
izes the  sale  of  the  "real  estate"  of  a  deceased  person  to  pay 
his  debts  where  the  personal  assets  are  insufficient  for  the 
purpose.  The  107th  section  authorizes  the  court  to  decree 
the  sale  of  so  much  of  the  "real  estate"  as  may  be  necessary 
to  pay  debts  which  can  not  be  paid  by  the  personal  property. 
This  is  clearly  broad  enough  to  embrace  the  remainder  after 
the  termination  of  a  life  estate  of  a  dowress.  The  manifest 
intention  of  the  statute  is,  that  when  necessar}^,  all  of  the 
real  estate  which  was  held  by  deceased,  and  every  kind  of 
interest  therein,  shall  be  subjected  to  sale  for  the  payment  of 
his  debts.  It  may  be  that  the  uncertainty  of  the  time  when 
the  estate  will  commence  may  depress  the  price,  but  no  more 
so  than  the  sale  of  the  remainder  after  a  life  estate  is  spent, 
under  an  execution.  In  some  cases  the  purchaser  of  the 
remainder  may  come  into  possession  within  a  short  period, 
and  in  others  the  period  may  be  of  great  length  ;  but  this 
uncertainty  is  not  a  reason  why  creditors  should  not  be  paid 
their  debts  from  the  proceeds  of  such  sales.  It  would  be 
highly  unjust  to  fail  to  subject  such  an  estate  or  interest  in 
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real  estate  to  sale  for  the  payment  of  debts,  because  it  may 
be  sacrificed,  and  leave  the  heirs  owners  of  the  remainder, 
and  leave  the  creditors  unpaid.  Such  an  unjust  purpose 
could  never  have  actuated  the  legislature  in  providing  for  the 
sale  of  the  real  estate  to  pay  debts  of  the  estate.  We  can 
attribute  no  such  purpose  until  it  shall  be  so  provided.  There 
Avas  therefore  no  error  in  decreeing  the  sale  of  the  land  as- 
signed to  the  widow  as  dower,  subject  to  that  estate.  To 
deny  the  power  is  to  perpetrate  a  wrong  and  injustice  on 
creditors  that  would  be  unjust  and  inequitable  in  a  high 
degree.  There  is  no  error  in  law  in  that  portion  of  the 
decree,  as  it  conforms  strictly  to  the  law. 

The  bill,  and  the  evidence  under  it,  fail  to  disclose  any 
ground  for  impeaching  the  decree  for  fraud  in  obtaining  it. 
There  was  regular  service,  and  sufficient  legitimate  proof  to 
require  its  rendition.  Nor  is  there  the  slightest  fraud  endeav- 
ored to  be  shown  in  anything  that  was  done  before  it  was 
rendered.  There  is  therefore  no  pretence  for  impeaching  it 
on  that  ground.  It  is  true  the  bill  charges  that  the  admin- 
istrator conducted  the  sale  fraudulently,  but  no  facts  are 
specified  as  constituting  fraud,  nor  do  we  regard  the  evidence 
as  establishing  fraud.  Mrs.  Bryan  was  the  highest  bidder 
for  the  land  sold,  subject  to  dower  and  homestead.  It  is  true 
she  did  not  count  out  the  actual  cash  in  paying  for  it,  but 
she  receipted  for  the  amount  of  her  bid,  to  be  retained  by  the 
administrator  out  of  her  separate  allowance  which  the  estate 
owed  to  her.  This  operated  to  relieve  the  estate  of  so  much 
debt,  and  was  a  full,  fair  and  legal  discharge  of  the  estate  of 
that  amount  of  indebtedness,  and  we  are  wholly  unable  to 
perceive  the  slightest  fraud  in  the  transaction. 

As  to  the  eighty  acres,  it  was  apparently  sold  for  the  high- 
est price  that  could  be  obtained.  Williams  bid,  and  the  land 
was  stricken  off  to  him  for  $250,  subject  to  a  mortgage  debt, 
taxes  and  interest,  which,  when  paid,  was  $350.  This  was 
within  $100  or  $200  of  the  highest  value  placed  on  it, — 


660  Kenley  et  al.  v.  Bryan.  [Sept. 

Opinion  of  the  Court. 

and  Henry  Kenley  paid  |800  for  it,  which  was,  from  the  evi- 
dence, all  it  was  worth. 

The  evidence  signally  fails  to  establish  any  kind  of  fraud 
or  combination  to  depress  the  price,  or  to  accomplish  any 
purpose  but  to  obtain  the  best  price  attamable.  There  is 
no  witness  who  says  he  would  have  given  more,  or  that  it 
was  worth  more  than  the  price  for  which  it  sold,  subject  to 
the  incumbrances.  Williams  and  the  administrator  both 
deny  there  was  any  arrangement  in  reference  to  the  amount 
he  bid,  or  that  it  was  for  any  other  person.  After  bidding  it 
off  he  failed  to  take  it,  and  Ogden  being  willing  to  take  it  at 
the  bid,  a  deed  was  made  to  Williams,  who  conveyed  to  Ogden. 
This  is  not  unusual,  nor  does  it  tend  to  prove  a  fraudulent 
combination.  There  had  been  a  previous  sale,  when  the 
eighty  acres  was  struck  off  to  a  bidder  at  $150,  subject  to 
the  mortgage,  but  he  refused  to  go  on  with  the  purchase, 
because  he  alleged  the  land  was  too  high.  We  fail  to  find 
any  fraud,  nor  is  there  any  proof  that  there  was  any  sacrifice 
in  the  prices  paid. 

The  evidence  fails  to  show  that  the  property  subject  to 
dower  and  homestead  was  first  offered  and  sold  en  masse,  but 
the  evidence  shows  that  it  was  offered  in  separate  tracts,  and 
not  being  sold,  it  was  then  offered  and  sold  as  a  whole  tract  ; 
but  if  it  had  been,  that  would  have  been  ground  of  exception 
to  the  administrator's  report,  but  is  not  ground  for  impeach- 
ing the  sale  years  afterwards  by  a  bill  in  chancery.  The 
cases  of  Noyes  v.  True,  23  111.  503,  Ross  v.  Mead,  5  Gilm. 
171,  Gillespie  v.  Smith,  29  111.  473,  and  Prather  v.  Hill,  36 
id.  402,  show  that  parties  to  obtain  relief  by  bill  to  set  aside 
sales  of  several  tracts  as  a  whole,  must  have  objected  on 
motion  to  set  aside  a  sale,  before  the  sale  is  confirmed.  Here 
relief,  if  entitled  to  any,  could  have  been  had  on  exceptions 
to  the  administrator's  report. 

The  evidence  fails  to  establish  that  the  property  was  sold 
at  a  great,  if  any,  sacrifice.     Nor  has  a  case  been  made  for  a 
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reassignment  of  homestead,  even  if  that  may  be  clone.  If 
because  the  land  assigned  for  homestead  should  rise  in  value, 
a  new  assignment  should  be  had  to  reduce  the  quantity,  it 
would  seem  that  when  it  depreciates  in  value,  for  the  same 
reason  a  new  assignment  should  be  had  to  increase  the 
quantity. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded.  ^^^,,^^  reversed. 


Hamilton  Shirk  et  al. 

^• 

Metropolis  and  New  Columbia  Gravel  Eoad  Company. 

Filed  at  Mt.  Vernon  September  27, 1884. 

1.  Lien — of  judgment — not  affected  by  an  appeal.  An  appeal  from  a 
judgment  of  the  circuit  court  to  the  Supreme  Court  does  not  affect  the  lien 
of  the  judgment,  or  its  capacity  to  become  a  lien  on  real  estate  acquired  by 
the  judgment  debtor  pending  the  appeal. 

2.  Execution — pending  an  appeal,  not  void,  but  voidable.  The  issuing 
of  an  execution  on  a  judgment  of  the  circuit  court  pending  an  appeal  from 
the  same,  is  irregular,  but  the  execution  is  not  void;  and  a  sale  of  land  under 
such  execution  is  subject  to  be  set  aside  on  motion  by  the  defendant,  made 
in  proper  time,  but  by  no  one  else;  and  if  not  so  set  aside,  the  sale  will  pass 
the  defendant's  title  to  the  land. 

3.  Same — uiho  may  have  sale  under,  set  aside.  No  one  but  the  defend- 
ant in  an  execution  can  question  a  sale  of  his  land  under  the  same,  for  an 
irregularity.  If  he  fails  to  have  the  same  set  aside,  and  acquiesces  in  the 
sale,  no  one  acquiring  a  title  from  or  through  him  can  question  the  validity 
of  the  sale,  especially  in  a  collateral  proceeding. 

Appeal  from  the  Circuit  Court  of  Massac  county ;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  the  MetropoUs 
and  New  Columbia  Gravel  Eoad  Company,  against  Hamilton 
Shirk  and  Albert  P.  Oakes,  for  the  north  half  of  block  120, 
in  the  city  of  Metropolis,  in  Massac  county. 
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The  following  is  a  brief  statement  of  the  facts  of  the  case, 
upon  which  it  seems  there  was  no  dispute ;  The  plaintiff 
below,  to  show  title  in  itself,  gave  in  evidence  a  judgment  of 
the  circuit  court  of  Massac  county,  in  favor  of  McGlanery  & 
Co.,  against  Charles  McBean,  for  $75.50,  recovered  on  May 
1,  1875.  McBean  appealed  from  this  judgment  to  the  Su- 
preme Court,  the  appeal  being  perfected  May  21,  1875.  On 
the  3d  day  of  January,  1878,  while  said  appeal  was  pending, 
McGlanery  &  Co.  sued  out  an  execution  on  their  said  judg- 
ment, which  was,  on  February  27,  1878,  levied  on  the  real 
estate  in  question,  and  a  large  quantity  of  other  real  estate. 
This  was  an  alias  execution,  but  it  was  admitted  that  the  first 
execution  was  not  issued  within  a  year  from  the  rendition  of 
the  judgment.  On  April  13,  1878,  the  sheriff  sold  the  prop- 
erty involved  herein,  to  one  James  A.  Williams,  one  of  the 
plaintiffs  in  the  judgment,  for  $165.45,  which  satisfied  the 
execution,  except  as  to  $1.75.  On  May  4,  1881,  Williams 
assigned  his  certificate  of  purchase  to  the  appellee,  to  which 
the  sheriff  made  a  deed  for  said  real  estate  May  5,  1881. 
On  October  27,  1881,  the  appellee  brought  this  action,  and 
afterwards,  on  November  3,  1881,  McGlanery  &  Co.  entered 
their  motion  in  the  Supreme  Court  to  dismiss  McBean's  ap- 
peal, and  to  award  damages,  which  motion  was  granted,  and 
the  appeal  dismissed.  The  appellee  also  claimed  under  an 
execution  sale  made  on  a  judgment  rendered  in  the  United 
States  Circuit  Court  for  the  Southern  District  of  Illinois,  in 
favor  of  Alter,  Winston  &  Co.,  and  against  Eichard  A.  Peters, 
John  N.  Allen  and  the  said  Charles  McBean.  This  judgment 
was  rendered  'June  7,  1876,  for  the  sum  of  $580.93.  On 
December  4,  1876,  an  alias  execution  was  issued  on  this  judg- 
ment, upon  which  the  real  estate  in  question  and  other  lands 
were  levied  upon,  and  on  October  27,  1877,  the  same  projD- 
erty  was  sold  by  the  marshal  to  Alter,  Winston  &  Co.,  who, 
on  July  5,  1878,  assigned  their  certificate  of  purchase  to 
Elijah  P.  Curtis,  to  whom  a  deed  was  made  by  the  marshal 
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on  February  7,  1879.  On  June  18,  1879,  Curtis  conveyed 
the  land  to  appellee  and  to  William  E.  Brown,  Hiram  Quante, 
August  Quante  and  James  A.  Williams,  and  on  September  2, 
1879,  Brown,  Williams  and  the  Quantes  conveyed  to  the 
appellee.  This  was  the  whole  of  appellee's  evidence,  except 
that  relating  to  its  incorporation. 

From  the  appellant's  evidence  it  appeared  that  on  July  9, 
1877,  Jaques  Brothers  &  Co.  recovered  a  judgment  against 
the  said  Charles  McBean,  in  the  county  court  of  Massac 
county,  for  $309.75,  upon  which  judgment  execution  was 
issued  July  12,  1877,  which  was  levied  on  block  120  and 
other  real  estate.  On  September  1,  1877,  the  property  was 
sold  by  the  sheriff  to  Jaques  Brothers  &  Co.  for  $334:. 22,  to 
whom  the  sheriff,  on  December  2,  1878,  made  a  deed.  On 
January  11,  1879,  Jaques  Brothers  &  Co.  conveyed  to  John 
F.  McCartney,  and  on  the  same  day  the  latter,  by  warranty 
deed,  conveyed  to  appellant  Shirk,  and  Joshua  N.  Fincher, 
and  on  October  13,  1880,  Fincher  conveyed  to  Sarah  A. 
Oakes,  wife  of  appellant  Albert  P.  Oakes. 

Upon  this  evidence  the  circuit  court  found  the  issues  for 
the  plaintiff  below,  and  rendered  judgment  in  its  favor  for 
the  recovery  of  the  premises  in  fee,  from  which  judgment  the 
defendants  below  appealed  to  this  court.  The  only  question 
presented  is  whether  these  facts  showed  title  in  the  appellee. 

Mr.  John  M.  Lansden,  for  the  appellants : 

The  execution  in  favor  of  McGlanery  &  Co.  was  void,  as 
the  appeal  suspended  all  further  proceedings  under  the  judg- 
ment. Practice  act,  sec.  82;  Ambrose  v.  Weed,  11  111.  488; 
Haynes  v.  Haynes,  68  id.  203 ;  Freeman  on  Executions,  sees. 
25,  32,  33. 

The  appeal  or  case  was  pending  in  the  Supreme  Court 
when  the  appeal  bond  was  filed  and  approved.  Owens  v. 
McKethe,  5  Gilm.  79;  Simpson  v.  Alexander,  id.  260;  Black- 
erhy  v.  People,  id.  266;  Reynolds  v.  Perry,  11  111.  534. 
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Whether  an  officer  can  or  can  not  justify  under  a  writ,  is 
no  test  whether  the  writ  is  void  or  not.  Void  process  is  a 
shield — not  a  sword ;  he  can  defend  under  it,  but  he  can  not 
build  up  a  title  on  it.  Tuttle  v.  Wilson,  24  111.  553;  Jackson 
V.  Hoj)son,  4  Scam.  411;  Barnes  y.  Barber,  1  Gilm.  401; 
Parker  v.  Smith,  id.  411;  McDonald  y.  Wilkie,  13  111.  22; 
Tift  V.  Ashbaugh,  id.  602 ;  Davis  v.  Wilson,  65  id.  525 ;  Lead- 
man  V.  Dougherty,  81  id.  324;  Ressler  v.  Peats,  86  id.  275. 

If  the  view  taken  by  appellee  is  correct,  then  McBean  was 
deprived  of  his  land  without  due  process  of  law. 

Messrs.  Green  &  Gilbert,  for  the  appellee : 

An  execution  must  issue  within  one  year,  to  preserve  the 
judgment,  unless  "restrained  by  appeal."  Eev.  Stat.  1874, 
chap.  77,  sec.  2. 

An  appeal  does  not  vacate  the  lien  of  the  judgment.  Cur- 
tis y.  Root,  28  111.  367;  Freeman  on  Judgments,  sec.  382, 
p.  329. 

Even  though  an  appeal  is  successful,  and  the  judgment  be 
reversed,  the  purchaser  under  the  judgment  from  which  the 
appeal  is  taken  acquires  a  good  title.  McLagan  v.  Brown, 
11  111.  519;  Whitman  v.  Foster,  74  id.  147;  Fergus  v.  Wood- 
worth,  44  id.  374;  Feaster  v.  Fleming,  56  id.  457;  Hobson  v. 
Ewan,  62  id.  146;   Guiteau  v.  Wisely,  47  id.  433. 

It  is  claimed  that  the  McGlanery  &  Co.  execution  was  void 
because  it  was  issued  pending  the  stay  by  appeal,  and  one 
year  after  the  date  of  the  judgment.  When  the  first  execu- 
tion is  not  issued  until  after  the  expiration  of  a  year,  it  is 
not  void,  but  only  voidable.  If  the  defendant  takes  no  steps 
to  have  it  quashed,  or  the  sale  set  aside,  the  sale  is  good. 
Hernandez  v.  Drake,  81  111.  34. 

A  sheriff's  deed  upon  a  sale  under  a  special  execution  issued 
more  than  a  year  after  the  date  of  the  judgment  upon  which 
it  was  issued,  and  which  execution  is  not  set  aside,  conveys 
good  title  to  the  grantee.     Morgan  v.  Evans,  72  111.  585. 
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A  voidable  judgment  can  only  be  attacked  in  a  direct  pro- 
ceeding, and  by  a  party  to  the  judgment.  Martin  v.  Judcl, 
60  111.  78. 

Where  an  execution  issues  prior  to  the  expiration  of  a  stay, 
or  on  a  dormant  judgment,  while  irregular,  none  but  the  par- 
ties can  take  advantage  of  it.     Hermann  on  Executions,  80. 

A  sale  upon  an  execution,  after  a  judge's  order  staying 
proceedings,  is  not  a  nullity, — it  is  only  voidable,  and  can 
not  be  set  aside  in  a  collateral  proceeding,  SwiggartY.  Har- 
her,  4  Scam.  364. 

The  correct  doctrine,  and  that  which  is  well  established  by 
authorities,  is,  that  the  defendant  in  the  fieri  facias  having 
submitted  to  it,  a  stranger  to  the  record  can  not  now  avail 
himself  of  the  irregularity  of  the  writ  in  a  collateral  proceed- 
ing. Siviggart  v.  Harher,  4  Scam.  364 ;  Peters'  Digest,  269 ; 
5  Johns.  100. 

Per  Curiam  :  This  case,  in  its  facts,  is  almost  identical 
with  that  of  Oakes  v.  Williams,  107  111.  154,  both  involving 
precisely  the  same  questions.  In  the  case  referred  to  it  was 
held  that  an  appeal  from  a  judgment  of  the  circuit  court  to 
the  Supreme  Court  does  not  affect  the  lien  of  the  judgment, 
or  its  capacity  to  become  a  lien  on  real  estate  acquired  pend- 
ing the  appeal,  but  that  its  only  effect  is  to  stay  further  pro- 
ceedings until  the  appeal  is  disposed  of ;  that  the  issue  of  an 
execution  on  a  judgment  pending  an  appeal  is  irregular,  but 
that  it  is  not  void,  and  that  a  sale  of  land  under  such  an 
execution  is  subject  to  be  set  aside,  on  motion  made  in  proper 
time,  by  the  defendant  whose  land  has  been  sold,  and  that  no 
one  but  the  defendant  in  the  execution  can  question  the  sale 
for  irregularity,  however  gross,  especially  in  a  collateral  pro- 
ceeding. In  this  case,  as  in  the  one  above  referred  to,  there 
was  a  valid  judgment,  and  the  execution  issued  thereon  was 
fair  on  its  face,  and  such  as  would  protect  an  officer  in  its 
execution.     Its  issue  pending  the  appeal  is,  at  most,  but  an 
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irregularity,  of  which  the  defendant  in  the  writ  could  have 
taken  advantage  by  motion  in  the  court  from  which  it  ema- 
nated. He  having  failed  to  question  the  regularity  of  the 
proceeding,  acquiesced  in  the  sale  of  his  land,  and  no  one 
else  can  question  the  validity  of  the  same.  The  case  cited 
is  conclusive  of  this  in  every  point  it  presents,  and  no  error 
being  perceived  in  the  record,  the  judgment  of  the  circuit 

court  will  be  affirmed. 

Judgment  affirmed. 


EosA  Challenor 

V. 

Patrick  Mulligan. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Peactice — time  in  which  to  procure  a  return  to  a  ivrit  of  error. 
The  statute  has  prescribed  no  time  within  which  a  return  to  a  writ  of  error 
shall  be  made  by  the  clerk  of  the  court  to  whom  it  is  directed.  The  practice 
in  that  regard  is  regulated  alone  by  the  rules  or  practice  of  the  court  from 
which  the  writ  issues. 

2.  Same — effect  of  neglect  to  have  record  sent  up.  Under  a  rule  of  the 
Appellate  Court  requiring  a  plaintiff  in  error  or  appellant  to  file  abstracts  and 
briefs  on  or  before  the  second  day  of  the  term  unless  the  time  is  extended, 
and  that  on  failure  to  do  so  the  judgment  or  decree  of  the  court  below  shall 
be  afl&rmed,  on  a  writ  of  error  to  the  circuit  court,  when  no  return  to  the  writ 
had  been  returned  by  the  clerk  by  sending  up  the  record  at  the  second  term 
of  the  Appellate  Court,  though  service  had  been  made  on  the  defendant  in 
error  before  the  first  term,  an  order  of  continuance  at  the  second  term  of  the 
Appellate  Court  was  set  aside  and  the  decree  below  affirmed,  without  any  rule 
having  first  been  taken  to  bring  up  the  record:  Held,  no  error  in  affirming 
the  decree  complained  of. 

3.  'E'RHOB— presumption  in  favor  of  action  of  lower  court.  Where  the 
Appellate  Court  affirms  a  decree  sought  to  be  reversed  on  w^rit  of  error,  on 
the  ground  of  a  neglect  of  the  plaintiff  in  error  to  have  a  transcript  of  the 
record  sent  up  at  the  second  term  after  service  of  the  scire  facias,  unless  it 
is  made  to  appear  to  this  court  that  the  Appellate  Court  has  thereby  violated 
some  rule  of  practice,  it  will  be  presumed  that  court  has  acted  properly,  and 
its  judgment  will  be  affirmed. 
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4.  Appellate  Court — power  to  prescribe  rules  of  practice.  Bj-  section 
10  of  the  act  creating  the  Appellate  Courts,  that  court  is  required  to  conform 
to  the  practice  of  this  court  so  far  as  regulated  by  the  statute,  so  far  as  it  is 
applicable  to  that  court;  but  in  other  respects  that  court  may  prescribe  and 
construe  its  own  rules  and  regulate  its  own  practice. 

5.  Same  —  rule' of  practice  held  good.  The  twenty-sixth  rule  of  the 
Appellate  Court  for  the  Fourth  District  provides  that  the  plaintiff  in  error  or 
appellee  must  file  abstracts  and  briefs  on  or  before  the  second  day  of  the 
term  unless  the  time  shall  be  extended,  and  that  on  failure  to  do  so  the 
judgment  or  decree  of  the  court  below  shall  be  affirmed:  Held,  that  there 
being  no  statute  governing  in  this  respect,  that  court  had  the  power  to  pre- 
scribe such  rule,  and  might  aflSrm  for  a  failure  to  have  a  transcrijat  of  the 
record  filed  before  the  second  term  after  the  writ  of  error  was  issued. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict. 

Mr.  Wm.  C.  Kueffner,  for  the  plaintiff  in  error : 

This  was  a  proceeding  commenced  in  the  Appellate  Court, 
to  review,  on  writ  of  error,  a  decree  in  chancery  that  had 
been  rendered  by  the  circuit  court  of  St.  Clair  county.  The 
writ  of  scire  facias  had  been  duly  served  on  the  defendant, 
but  the  writ  of  error  had  never  been  served,  and  no  transcript 
of  the  record  had  ever  been  filed  in  the  Appellate  Court.  At 
the  August  term,  1882,  the  cause  was  at  first  "continued  for 
service."  This  order  was  subsequently,  at  the  same  term, 
set  aside,  "and  the  judgment  of  the  court  below  was  affirmed." 
This  was  error.  At  'most,  the  writ  might  have  been  dis- 
missed. Where,  in  case  of  a  writ  of  error,  no  transcript  has 
been  filed,  the  proper  order  is  a  rule  to  file  the  transcript. 
The  cause  should  be  remanded  to  the  Appellate  Court  for 
further  proceedings.    Strong  v.  Allen,  40  111.  43. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  there  had  been  a  proceeding  in  the  St.  Clair 
circuit  court,  in  which  plaintiff  in  error  was  complainant,  and 
Mulligan  was  defendant.  On  a  hearing,  a  decree  was  ren- 
dered against  complainant.     She  thereupon  sued  out  a  writ 
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of  error  from  the  Appellate  Court  for  the  Fourth  District,  and 
also  a  scire  facias  to  defendant  in  error,  to  hear  errors,  which 
was  duly  served  on  the  16th  of  February,  1882,  and  it  was 
returned.  There  was,  however,  no  return  by  the  clerk  of  the 
circuit  court  to  the  writ  of  error.  At  the  February  term, 
1882,  the  cause  was  continued.  At  the  August  term  the 
cause  was  continued  for  a  return  to  the  writ  of  error,  but  at 
a  future  day  in  the  same  term,  on  motion  of  defendant  in 
error,  the  order  of  continuance  was  vacated,  and  the  decree 
was  affirmed,  as  no  record,  abstracts  or  briefs  had  been  filed, 
as  required  by  the  rules  of  the  court.  The  record  is  brought 
to  this  court,  and  it  is  urged  that  the  Appellate  Court  erred  in 
setting  aside  the  order  of  continuance  at  the  August  term, 
1882,  and  in  affirming  the  decree  of  the  circuit  court. 

It  is  urged  that  the  Appellate  Court  might  have  dismissed 
the  writ,  but  had  no  power  to  affirm  the  decree.  The  statute 
has  prescribed  no  time  within  which  a  return  to  the  writ  shall 
be  made  by  the  clerk  to  whom  it  is  directed.  The  practice  in 
that  regard  is  regulated  alone  by  the  rules  or  practice  of  the 
court  from  which  the  writ  issues.  The  suit  was  pending  in 
the  Appellate  Court,  and  that  court  was  invested  with  jurisdic- 
tion of  the  person  of  defendant  by  service,  and  of  the  subject 
matter  by  the  statute.  In  this  case  the  practice  was  regulated 
by  the  twenty-sixth  rule  of  that  court.  It  provides  that  the 
plaintiff  in  error  or  appellant  must  file  abstracts  and  briefs 
on  or  before  the  second  day  of  the  term  unless  the  time  shall 
be  extended,  and  on  failure  to  do  so  the  judgment  or  decree 
of  the  court  below  will  be  affirmed  on  the  call  of  the  docket. 
Even  in  the  absence  of  such  a  rule,  the  court  having  com- 
plete jurisdiction  of  the  parties  and  subject  matter,  we  are 
not  prepared  to  hold  that  it  was  error  to  affirm  the  decree  of 
the  circuit  court  on  such  a  default  or  failure  to  prosecute  the 
suit.  Plaintiff  in  error  had  failed  for  two  terms  to  assign 
error,  and  had  taken  no  rule  on  the  clerk  to  make  return  to 
the  writ  of  error,  nor  taken  any  other  steps,  so  far  as  the 
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record  discloses,  to  obtain  and  file  the  record.  The  rule, 
however,  by  implication  prescribed  the  time  within  which 
the  record  must  be  filed.  It  prescribed  the  time  for  filing 
abstracts  and  briefs,  which  presupposes  that  the  record  shall 
be  on  file  at  that  time,  and  prescribes  the  affirmance  of  the 
judgment  for  a  failure  to  comply  with  the  rule.  The  court 
having  the  power,  we  will  presume  it  was  properly  exercised, 
and  the  affirmance  w^as  under  the  power.  Plaintiff  in  error 
has  not  shown  that  the  affirmance  of  the  decree  was  in  viola- 
tion of  any  rule  of  practice.  Unless  that  is  shown,  the  pre- 
sumption is  in  favor  of  the  regularity  of  the  order.  Nothing 
being  shown  against  the  regularity  of  this  order,  we  must 
affirm  it. 

It  is,  however,  urged,  that  under  the  case  of  Strong  v.  Allen, 
40  111.  43,  defendant  in  error  should  have  taken  a  rule  on 
plaintiff  in  error  to  file  the  record,  before  he  could  dismiss 
the  writ.  It  will  be  observed  that  in  that  case  the  motion 
was  entered  at  the  return  term,  whilst  in  this  case  the  motion 
was  made  at  the  second  term.  In  this  there  is  a  broad  dif- 
ference in  the  cases, — so  broad  as  to  be  material.  Again, 
the  order  was  entered  under  and  in  conformity  with  the  rule 
of  that  court.  It  had  the  power  to  adopt  the  rule,  although 
it  may  have  differed  from  the  practice  of  this  court.  So  far 
as  the  practice  of  this  court  is  prescribed  by  statute,  it,  under 
section  10  of  the  act  creating  that  court,  must  conform  to 
such  practice,  so  far  as  applicable ;  but  in  other  respects  that 
court  may  prescribe  and  construe  its  ow^n  rules  and  regulate 
its  own  practice.  This  practice  is  not  prescribed  by  statute 
or  regulated  by  law,  hence  there  was  no  error  in  entering  the 
order  complained  of  by  plaintiff  in  error. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 
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ACCOMPLICE. 
Uncokrobokated  testimony. 

Conviction  thereon.     See  CKIMINAL  LAW,  32. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Deeds  of  mareied  women. 

Of  their  execution,  acknowledgment  and  proof — since  the  act  of  1869. 
See  CONVEYANCES,  1. 

ACTIONS. 

By  one  member  of  a  law  firm. 

1.  To  recover  for  services  not  embraced  in  the  business  of  the  part- 
nership.    See  PARTIES,  5. 

Assignor  of  judgment. 

2.  Redemption  by  judgment  creditor — sale  to  the  assignee — right 
of  action  in  the  assignor  against  the  sheriff  for  the  redemption  money 
paid.     See  REDEMPTION,  10. 

Joint  and  seveeal  liability. 

3.  Distinction  in  this  regard  between  a  trespass  and  a  mere  neglect 
of  duty— liability  of  a  city  and  of  the  private  owner  of  premises  for 
injuries  resulting  from  defective  sidewalks  —  and  of  the  liability  as 
between  landlord  and  tenant.     See  NEGLIGENCE,  2. 

ADMINISTRATION  OF  ESTATES. 

Sale  of  land  to  pay  debts. 

1.  Sale  subject  to  incumbrance,  or  dower.  The  county  court  has 
jurisdiction  and  power  to  order  the  sale  of  real  estate  of  a  decedent,  when 
necessary,  to  pay  debts  of  the  estate,  notwithstanding  the  same  may  be 
incumbered  by  a  mortgage;  and  there  is  no  error  in  directing  the  sale  to 
be  made  subject  to  the  mortgage.  So  an  estate  in  remainder  may  be  sold 
subject  to  the  prior  life  estate.     Kenley  et  al.  v.  Bryan,  652. 

2.  So  on  application  by  an  administrator  for  a  decree  to  sell  real 
estate  to  pay  debts,  the  county  court  has  jurisdiction  to  order  the  assign- 
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Sale  of  land  to  pay  debts.     Continued. 

ment  of  dower  to  the  widow  of  the  intestate,  and  may  properly  direct  the 
sale  of  the  portion  set  off  as  dower,  subject  to  the  widow's  life  estate. 
Kenley  et  al.  v.  Bryan,  652. 

3.  Sale  to  widow  in  payment  of  her  specific  allowance,  not  fraudu- 
lent. The  sale  of  land  assigned  to  the  widow  of  an  intestate  by  an  ad- 
ministrator, to  her,  subject- to  the  dower  and  homestead  estate,  she  being 
the  highest  bidder,  can  not  be  impeached  for  fraud  merely  from  the  fact 
that  she  paid  no  cash,  but  gave  her  receipt  to  the  administrator  for  the 
amount  of  her  bid,  against  her  specific  allowance.  Her  receipt  operated 
to  release  the  estate  of  so  much  indebtedness.     Ibid.  652. 

4.  Whether  a  fraudulent  combination.  At  an  administrator's  sale  of 
lands  an  eighty-acre  tract  was  struck  off  to  a  bidder  for  $250,  subject  to 
a  mortgage  and  taxes,  amounting  to  $350,  the  land  not  being  worth  more 
than  from  $600  to  $800.  The  purchaser  failing  to  take  the  land,  the 
husband  of  the  widow  of  the  intestate  agreed  to  take  the  land  at  the  bid, 
when  the  administrator  conveyed  to  the  bidder,  and  he  quitclaimed  to 
the  other  party,  who  paid  the  bid  and  discharged  the  incumbrances: 
Held,  that  these  facts  did  not  even  tend  to  show  a  fraudulent  combina- 
tion to  obtain  the  property  at  a  sacrifice.     Ibid.  652. 

5.  Sale  of  lands  en  masse — remedy.  If  two  separate  and  distinct 
tracts  of  land  are  sold  by  an  administrator  as  a  whole,  without  first  offer- 
ing them  separately,  such  fact  affords  a  ground  of  exception  to  the  report 
of  sale,  but  not  for  impeaching  the  sale  years  afterwards  by  a  bill  in 
chancery.  The  remedy  in  such  case  is  by  motion  to  set  aside  the  sale 
before  its  confirmation.     Ibid.  652. 

ADMISSIONS. 
In  respect  to  joint  and  separate  interests. 

Whether  the  admissions  or  declarations  of  one  are  binding  on  all. 
See  EVIDENCE,  7. 

ADVERSE  POSSESSION. 
What  so  regarded.     See  LIMITATIONS,  5,  6. 

ADVERSE  TITLE. 
By  whom  it  may  be  acquired.     See  LIMITATIONS,  7. 

AGENCY. 

General  agent. 

1.  What  constitutes.  A  general  agent  is  one  authorized  to  transact 
all  the  business  of  his  principal,  or  all  his  business  of  some  particular 
kind.     National  Furnace  Co.  v.  Keystone  Manf.  Co.  427. 
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Extent  of  agent's  authoeity. 

2.  Proof  of  usage,  in  ascertaining  the  powers  of  an  agent.  In  the 
case  of  a  general  agent  the  law  permits  usage  to  enter  into  and  enlarge 
the  liability  of  the  principal,  in  respect  to  contracts  made  by  the  agent; 
and  it  has  been  held  that  the  usages  of  a  particular  trade  or  business  are 
admissible  for  the  purpose  of  interpreting  the  powers  given  to  an  agent 
or  factor.     National  Furnace  Co.  v.  Keystone  Manf.  Co.  427. 

3.  Extent  of  the  powers  of  an  agent  in  the  particular  case.  A  cor- 
poration engaged  in  the  manufacture  of  pig  iron,  adopted,  through  its 
directory,  a  resolution,  as  follows:  "Resolved,  that  A  B,  of  Chicago,  be 
and  is  hereby  appointed  and  employed  by  this  company  as  its  sole  agent 
for  the  consignment  and  sale  of  its  entire  product,  he  to  receive  a  com- 
mission," etc.  This  agent  assumed  to  authorize  another  to  make  con- 
tracts in  respect  to  the  subject  matter  of  the  agency,  and  the  latter  did 
contract,  on  behalf  of  the  corporation,  with  another  manufacturing  com- 
pany, to  supply  the  latter  with  all  the  pig  iron  they  should  need,  use  or 
consume  in  their  business  during  the  then  ensuing  season  of  such  busi- 
ness. It  was  shown  to  have  been  the  custom  in  Chicago  for  iron  brokers 
to  employ  salesmen  to  make  contracts  with  manufacturers  of  like  kind 
for  the  j^ear's  supply  of  iron,  to  be  delivered  as  ordered.  On  the  ques- 
tion as  to  the  authority  of  the  agent,  it  was  held,  that  under  the  resolu- 
tion appointing  him,  in  connection  with  the  usage  of  trade  in  Chicago 
among  this  class  of  dealers,  he  had  authority,  as  the  general  agent  of  his 
principal,  to  contract,  through  the  instrumentality  employed,  for  the  sale 
of  iron  thereafter  to  be  produced,  and  to  be  delivered  in  the  future  as 
ordered.  His  authority  was  not  limited  merely  to  the  sale  of  the  iron 
when  it  was  ready  for  the  market.     Ibid.  427. 

4.  And  aside  from  any  usage  or  custom  among  dealers,  the  resolution 
of  appointment  itself  was  broad  enough  in  its  terms  to  constitute  the 
person  appointed  the  general  agent  of  the  principal,  in  respect  to  the 
business  to  which  it  related,  and  authorized  him  to  contract  for  the  future 
delivery  of  iron,  as  was  done.     Ibid.  427. 

5.  Of  facts  from  which  it  may  be  inferred.  A  debtor  applied  to  an 
agent  of  his  creditor  for  an  extension  of  the  time  of  payment  or  a  renewal 
of  the  loan,  the  creditor  being  a  non-resident  corporation,  and  the  agent 
a  resident  of  the  State,  acting  generally  for  the  creditor  as  to  loans  in 
this  State.  At  the  first  interview  the  agent  stated  to  the  debtor  that  he 
would  communicate  with  the  home  office  in  regard  to  the  proposition 
made,  and  afterward  such  agent,  in  another  interview,  said  he  was  ready 
to  enter  into  the  arrangement  that  was  thereupon  made :  Held,  that  from 
these  facts  the  debtor  might  properly  infer  that  the  agent  received  the 
principal's  sanction  for  entering  into  the  arrangement  he  made,  and  that 
the  debtor  was  justified  in  his  reliance  upon  the  agent's  authority  to 
make  it.     Union  Mutual  Life  Ins.  Co.  v.  Slee,  35. 
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AGENCY.     Continued. 
Insueance  agents. 

6.    In  whose  behalf  to  he  considered  as  acting.   See  INSURANCE,  12. 

AGRICULTURAL  SOCIETY. 

ReOKGANIZATION — UPON   THE   STOCK  PLAN. 

1.  Effect  upon  property  rights,  and  the  rights  of  creditors.  The 
constitution  of  an  agricultural  society  declared  that  the  object  of  the 
society  should  be  "to  improve  the  condition  of  agriculture,  horticulture, 
and  the  mechanic  and  household  arts,"  and  provided  for  holding  annual 
fairs.  On  a  reorganization  as  a  joint  stock  company,  the  new  constitu- 
tion then  adopted  declared  the  object  of  the  society  should  be  "to  im- 
prove the  condition  of  agriculture,  horticulture,  floriculture,  mechanic 
and  household  arts,"  and  also  provided  for  holding  anmial  fairs  and 
exhibitions.  The  name  was  changed  by  substituting  the  word  "board"  in 
place  of  the  word  "society."  The  board,  as  reorganized,  took  possession 
of  all  the  property  of  the  old  society:  Held,  that  there  was  no  essential 
change  in  the  object  of  the  society  resulting  from  its  reorganization,  and 
that  the  new  board  was  not  a  separate  and  independent  society  from  the 
old  one,  but  the  same,  under  a  slight  change  in  name.  Livingston 
County  Agricultural  Society  et  al.  v.  Hunter  et  al.  155. 

2.  Upon  the  reorganization  of  a  county  fair  society,  under  section  9, 
chapter  5,  of  the  Revised  Statutes  of  1874,  the  corporation,  as  reorgan- 
ized, will  succeed  to  all  the  rights  and  liabilities  of  the  society  as  they 
existed  at  the  time  of  the  change,  and  the  old  creditors  of  the  same  will 
have  the  same  right  to  sue  the  company  under  its  new  name  and  organi- 
zation that  they  had  to  sue  the  company  as  originally  organized.  Ibid. 
155. 

3.  Creditors  of  an  agricultural  society,  whether  their  claims  accrued 
before  or  after  the  reorganization  of  the  institution,  stand  upon  the  same 
footing,  and  the  only  way  by  which  one  may  gain  an  advantage  over 
another  is  by  the  exercise  of  superior  diligence  in  prosecuting  his  claim 
to  judgment,  and  thereby  obtaining  a  judgment  or  execution  lien  upon 
the  company's  property.     Ibid.  155. 

4.  The  reorganization  of  an  agricultural  society  under  the  statute 
mentioned,  on  the  stock  plan,  does  not  render  the  corporation  one  for 
private  gain  or  profit,  or  change  the  public  character  of  the  institution. 
Its  property  still  can  only  be  applied  to  the  payment  of  its  debts,  and  to 
the  promotion  of  the  general  objects  of  the  association,  as  expressed  in 
its  constitution.     Ibid.  155. 

ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  1. 
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APPEALS  AND  WEITS  OF  EKKOE. 

• 

Return  to  writ  of  error. 

1.  Within  what  time  to  be  made.  The  statute  has  prescribed  no  time 
within  which  a  return  to  a  writ  of  error  shall  be  made  by  the  clerk  of  the 
court  to  whom  it  is  directed.  The  practice  in  that  regard  is  regulated 
alone  by  the  rules  or  practice  of  the  court  from  which  the  writ  issues. 
Challenor  v.  ^lulligan,  666. 

2.  Effect  of  neglect  to  have  record  sent  up.  Under  a  rule  of  the 
Appellate  Court  requiring  a  plaintiff  in  error  or  appellant  to  file  abstracts 
and  briefs  on  or  before  the  second  day  of  the  term  unless  the  time  is 
extended,  and  that  on  failure  to  do  so  the  judgment  or  decree  of  the 
court  below  shall  be  affirmed,  on  a  writ  of  error  to  the  circuit  court, 
when  no  return  to  the  writ  had  been  returned  by  the  clerk  by  sending 
up  the  record  at  the  second  term  of  the  Appellate  Court,  though  service 
had  been  made  on  the  defendant  in  error  before  the  first  term,  an  order 
of  continuance  at  the  second  term  of  the  Appellate  Court  was  set  aside 
and  the  decree  below  afiirmed,  without  any  rule  having  first  been  taken 
to  bring  up  the  record:  Held,  no  error  in  affirming  the  decree  com- 
plained of.     Ibid.  666. 

Whether  freehold  involved. 

3.  In  partition.  A  freehold  is  involved  in  a  proceeding  for  the 
partition  of  land,  and  the  Appellate  Court  has  no  jurisdiction  of  an 
appeal  taken  from  a  decree  in  such  a  proceeding.  Bangs  et  al.  v.  Brown 
et  al.  96. 

Eeviewing  facts. 

4.  In  suit  on  insurance  policy.  The  judgment  of  the  Appellate 
Court  upon  all  controverted  questions  of  fact  in  an  ordinary  action,  as, 
upon  an  insurance  policy  for  a  loss,  is  final,  and  not  subject  to  review  in 
this  court.     Newark  Fire  Ins.  Co.  v.  Sammons  et  al.  166. 

5.  In  trespass  against  a  sheriff  for  levying  upon  and  carrying  away 
goods  under  an  execution,  it  is  a  question  of  fact  depending  upon  evi- 
dence whether  a  sale  of  the  goods  by  the  defendant  in  the  execution,  to 
the  plaintiff,  was  made  in  good  faith  and  for  a  valuable  consideration,  or 
was  made  with  intent  to  hinder  and  delay  the  vendor's  creditors;  and 
so  as  to  the  value  of  the  goods,  and  whether  the  damages  are  excessive. 
The  finding  of  the  Appellate  Court  the  same  as  in  the  trial  court  is  con- 
clusive, and  this  court  can  not  consider  whether  the  verdict  is  contrary 
to  the  evidence,  or  the  damages  are  excessive.  Mann  et  al.  v.  McKier- 
nan,  19. 

The  question  of  excessive  damages. 

6.  Decision  of  Appellate  Court — whether  reviewable.  On  an  appeal 
from  a  judgment  of  the  Appellate  Court  affirming  the  judgment  of  the 
trial  court  in  favor  of  the  plaintiff  in  an  action  to  recover  damages  for  a 
personal  injury  occasioned  by  the  alleged  negligence  of  the  defendant,  it 
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APPEALS  AND  WRITS  OF  EEROE. 

The  question  of  excessive  damages.     Continued. 

was  assigned  for  error  that  the  damages  were  excessive;  but  it  was  held, 
that  was  a  question  for  the  Appellate  Court, — not  this.  Illinois  Central 
Railroad  Co.  v.  Frelka,  498. 

7.  Effect  of  affirmance  by  Appellate  Court.  Where  a  judgment  of 
the  trial  court,  in  an  action  of  assumpsit  upon  a  policy  of  life  insurance, 
for  the  defendant,  is  affirmed  by  the  Appellate  Court,  this  will  settle  all 
controverted  questions  of  fact  against  the  plaintiff,  and  this  court,  on 
appeal,  can  not  assume  that  any  agent  of  the  defendant  was  authorized 
either  to  waive  a  forfeiture  already  accrued,  or  to  make  a  renewal  contract 
of  insurance.     Miller  v.  Union  Central  Life  Ins.  Co.  102. 

Pkesumption. 

8.  In  favor  of  action  of  lower  court.  Where  the  Appellate  Court 
affirms  a  decree  sought  to  be  reversed  on  writ  of  error,  on  the  ground  of 
a  neglect  of  the  plaintiff  in  error  to  have  a  transcript  of  the  record  sent 
up  at  the  second  term  pfter  service  of  the  scire  facias,  unless  it  is  made 
to  appear  to  this  court  that  the  Appellate  Court  has  thereby  violated  some 
rule  of  practice,  it  will  be  presumed  that  court  has  acted  properly,  and 
its  judgment  will  be  affirmed.     Challenor  v.  Mulligan,  666. 

Damages — appeals  foe  delay,  etc. 

9.  Section  23,  chapter  33,  relating  to  costs,  which  authorizes  ten  per 
cent  damages  when  the  Supreme  Court  shall  be  of  opinion  that  an  appeal 
is  prosecuted  for  delay,  has  no  application  to  a  case  which  is  contested 
in  good  faith  in  that  court.  It  applies  only  to  cases  appealed  and  not 
prosecuted,  or  such  as  are  not  prosecuted  in  good  faith.  This  rule  also 
applies  to  the  Appellate  Court.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  V.  Dougherty,  521. 

Judgment  lien. 

10.  Not  affected  by  an  appeal.     See  LIENS,  2. 

Execution — pending  an  appeal. 

11.  Not  void,  but  voidable.     See  SALES,  3. 

EULES    OF   PEACTICE. 

12.  In  Appellate  Court.     See  EULES  OF  PEACTICE,  1,  2. 
APPEAEANCE. 

PbESUMPTION   OF   NOTICE. 

1.  As  to  all  that  is  in  the  record.  One  who,  in  the  absence  of  fraud 
or  imposition,  by  a  voluntary  appearance  makes  himself  a  party  to  a 
cause,  is  conclusively  presumed  to  have  notice  of  everything  that  appears 
of  record  in  such  suit.     Austin  v.  Dufour  et  al.  85. 

APPELLATE  COUET. 

EULES    OF   PEACTICE. 

Power  of  that  court  to  prescribe  such  rules.  See  EULES  OF  PEAC- 
TICE, 1,  2. 
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APPUETENANT. 

Of  an  easement. 

Whether  appurtenant,  or  in  gross.     See  EASEMENTS,  2,  3,  4. 

ASSIGNMENT. 

Assignee  op  negotiable  paper. 

1.  Before  and  after  maturity — sale  by  agent  unthout  authority — 
whether  assignee  protected  —  and  of  defences  in  equity.  Where  tbe 
holder  and  owner  of  two  notes  indorsed  in  blank,  the  one  over- due  and 
the  other  not,  placed  them  in  the  hands  of  an  agent  to  receive  payment 
of  them  only,  and  the  latter  sold  and  delivered  them  to  an  innocent  pur- 
chaser having  no  notice,  in  fact,  of  the  agent's  want  of  authority  to  nego- 
tiate the  same,  it  was  held,  that  the  purchaser,  as  to  the  note  past  due, 
was  put  on  inquiry  to  ascertain  whether  the  agent  had  authority  to  nego- 
tiate the  same,  and  took  no  title  as  to  such  note,  but  as  to  the  note  not 
due  the  purchaser  acquired  the  legal  title.  Towner  et  al.  v.  McClelland, 
542. 

2.  While  a  purchaser  in  good  faith  of  a  note  before  its  maturity,  which 
is  indorsed  in  blank,  acquires  the  legal  title,  and  may  enforce  his  rights 
in  a  court  of  law,  yet  if  the  note  is  secured  by  mortgage  on  real  estate, 
and  he  resorts  to  a  court  of  equity  to  foreclose  the  mortgage,  that  court 
will  let  in  any  defence  which  would  have  been  good  against  the  mortgage 
in  the  hands  of  the  mortgagee.     Ibid.  542. 

3.  A  mortgage,  not  being  assignable  at  law,  the  assignee  takes  it  sub- 
ject to  equities  between  the  parties;  and  the  fact  that  he  takes  the  note 
secured  by  the  mortgage  by  assignment  before  maturity,  free  from  all 
defences  at  law,  does  not  protect  the  mortgage  against  equitable  defences. 
Ibid.  542. 

4.  The  equitable  assignee  of  a  mortgage,  to  protect  his  rights  against 
a  payment  by  the  mortgagor  to  the  mortgagee,  must  give  the  former  notice, 
actual  or  constructive,  of  its  assignment.  He  may  place  the  assignment 
on  record,  or  give  notice  to  the  mortgagor,  and  thus  protect  his  equitable 
rights.  If  he  does  neither,  a  payment  of  the  debt  to  the  mortgagee, — 
and  there  are  no  circumstances  to  put  the  mortgagor  on  inquiry  as  to  the 
fact  of  the  assignment, — will  satisfy  the  mortgage  and  defeat  a  fore- 
closure. But  such  payment  to  the  mortgagee  after  the  legal  transfer  of 
the  note  before  maturity,  will  not  discharge  the  note,  and  it  may  be  en- 
forced at  law.     Ibid.  542. 

Assignment  to  agent  or  trustee, 

5.  Change  of  possession.  Where  a  party  made  a  writing  purporting 
to  convey  all  his  real  and  personal  estate  to  a  trustae,  for  the  purpose  of 
sales  and  collections  for  the  benefit  of  the  maker,  the  trustee  to  be  paid 
a  commission  on  all  moneys  by  him  received  and  paid  over  as  directed, 
and  afterwards  executed  and  delivered  to  another  person  an  assignment 
of  a  bond,  and  mortgage  securing  the  same,  and  delivered  the  bond  and 
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mortgage  to  the  assignee,  and  there  was  no  proof  that  the  trustee  ever 
had  possession  of  the  same,  it  was  held,  that  the  assignment  and  delivery 
passed  the  beneficial  title  to  the  assignee.  Welling to7i  v.  Heerman^ 
et  al.  564. 

As  to  chose  in  action. 

6.  Change  of  possession  to  pass  title.  The  title  to  chattels  or  choses 
in  action  does  not  pass  by  sale  or  gift,  as  to  creditors  or  purchasers, 
unless  accompanied  by  possession,  either  actual  or  constructive.  Ibid. 
564. 

7.  Where  a  person  by  a  written  document  granted  and  conveyed  all 
his  estate,  real  and  personal,  to  a  nephew,  in  trust,  to  sell  his  lands  and 
convert  his  means  into  money,  and  to  manage  the  estate  for  the  grantor's 
benefit,  the  proceeds  to  be  paid  out  and  distributed  as  the  grantor  might 
direct,  and  it  appeared  that  both  persons  occupied  the  same  office  both 
before  and  after  the  making  of  such  writing,  and  it  did  not  appear  that 
any  change  in  the  possession  of  the  grantor's  choses  in  action  was  ever 
made,  and  the  grantor  afterwards  transferred  a  bond  and  mortgage  to  a 
grand-nephew,  and  delivered  the  same  to  him  as  a  gift,  it  was  held,  that 
there  was  no  such  delivery  to  the  trustee  shown  as  would  pass  the  title 
to  the  bond  and  mortgage  as  against  the  donee.  If  the  trustee  was  not  a 
mere  volunteer,  but  a  purchaser,  it  seems  the  same  strictness  of  proof  of 
a  delivery  would  not  have  been  required.     Ibid.  564. 

Assignment  of  judgment. 

8.  Redemption  by  judgment  creditor — rights  of  the  parties.  See 
REDEMPTION,  10. 

ATTACHMENT  OF  ABSENT  WITNESS. 

Questions  on  ans^vee  to  attachment.     See  CONTINUx\NCE,  3. 

ATTORNEY  AT  LAW. 

Eecoveey  by  one  membee  of  a  fiem. 

1.  For  services  not  embraced  in  the  business  of  the  partnership. 
See  PARTIES,  5. 

Assignment  of  counsel  to  peisonee. 

2.  Dut]j  of  court  and  counsel.     See  CRIMINAL  LAW,  33. 

ATTORNEY'S  FEE. 

Defending  on  ceiminal  chaege. 

Liability  of  county  where  attorney  defends  by  appointment  of  the 
court.     See  COUNTIES,  3. 
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BANKKUPTCY. 

New  peomise. 

1.  After  discharge  in  bankruptcy.  A  discharge  in  bankruptcy  will 
not  avail  as  a  defence  against  a  creditor  of  the  bankrupt,  if  the  latter, 
after  his  discharge,  makes  an  unconditional  promise  to  his  creditor  to  pay 
him.  But  the  promise  to  pay  must  be  express  and  direct, — the  mere 
expression  of  an  intention  to  pay  will  not  avail.  Kat2  v.  JMoessinger, 
Admx.  372. 

BENEFIT  CEKTIFICATE. 
In  benevolent  association.     See  INSUKANCE,  6,  7,  8. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 1. 

BOAKD  OF  TKADE. 

.  Certificate  of  membeeship. 

1.  How  far  to  he  considered  as  property,  so  that  a  court  of  equity 
will  interpose  to  protect  the  owner  in  its  enjoyment — and  generally,  as 
to  property  rights  not  subject  to  judicial  sale.  A  person  engaged  in 
the  milling  business  in  Chicago  employed  an  agent  to  manage  the  finan- 
cial part  thereof,  and  furnished  him  with  a  certificate  of  membership  in 
the  board  of  trade  of  that  citj'',  to  enable  him  to  conduct  that  part  of  the 
business  advantageously,  and  such  agent,  on  leaving  his  employment, 
refused  to  transfer  such  certificate  and  surrender  the  same  to  his  em- 
ployer: Held,  that  a  court  of  equity  would  compel  him  to  assign  the 
same  in  blank,  and  deliver  the  same  to  his  employer.  Weaver  v.  Fisher, 
UQ. 

2.  There  is  a  large  class  of  legal  rights  in  which  there  is  a  property 
interest,  which,  by  reason  of  the  personal  and  peculiar  character  of  such 
rights,  can  not  be  made  the  subject  of  transfer  by  judicial  sale,  such  as, 
an  interest  in  real  estate  conditioned  to  become  void  on  alienation  or 
transfer  to  another;  contracts  for  personal  services  requiring  the  indi- 
vidual care  and  skill  of  the  one  party  in  and  about  some  matter  affecting 
the  person  or  personal  tastes  of  the  other  party.  But  still,  a  court  of 
equity  will  interpose  to  prevent  a  deprivation  of  their  enjoyment.  Ibid. 
146. 

3.  Former  decision — as  to  property  in  certificate  of  membership  in 
board  of  trade.  It  is  a  misapprehension  to  suppose  that  this  court  held 
in  Barclay  v.  Smith,  107  111.  349,  that  there  are  no  property  rights  of 
any  kind  in  a  certificate  of  membership  in  the  board  of  trade  of  the  city 
of  Chicago.  It  was  simply  held  in  that  case  that  such  a  certificate  is  not 
property  which  is  liable  to  be  subjected  to  the  payment  of  the  debts  of 
the  holder  by  legal  proceedings,  iinder  the  law  as  it  now  exists.    Ibid.  146. 
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BOUNDAKIES. 
Settled  by  paeol  agkeement. 

1.  The  owners  of  adjoining  tracts  of  land  may,  by  parol  agreement, 
settle  and  permanently  establish  a  boundary  line  between  their  lands, 
which,  when  followed  by  possession  according  to  the  line  thus  agreed 
upon,  is  binding  and  conclusive,  not  only  upon  them,  but  also  upon  their 
grantees.  Grim  et  al.  v.  Murphy,  271.  Also,  see  DESCRIPTION- 
BOUNDARIES. 

BRIDGES. 

County  aid  to  towns. 

1.  Condition  precedent  that  the  town  provide  one-half  the  funds. 
The  board  of  supervisors  of  a  county  are  not  bound  to  make  an  appro- 
priation to  aid  the  commissioners  of  highways  of  a  town,  until  "one-half 
the  necessarj^  funds  have  been  provided  by  the  town  authorities."  This 
is  a  condition  precedent  for  the  protection  of  the  tax-payers  of  the  county. 
Supervisors  of  Stark  County  v.  The  People  ex  rel.  577. 

2.  As  to  the  manner  in  which  the  town  may  provide  for  one-half  the 
necessary  funds.  A  mere  arrangement  by  the  commissioners  of  high- 
ways, not  sanctioned  by  a  vote  of  the  people  of  the  town,  under  section 
111,  of  the  Road  law  of  1879,  to  borrow  money  with  which  to  pay  one- 
half  of  the  cost  of  building  a  bridge,  can  not  be  regarded  as  legally  pro- 
viding for  money  to  meet  this  kind  of  an  improvement,  as  they  are  under 
no  legal  obligation  to  consummate  the  arrangement,  and  it  can  not  form 
the  basis  for  an  application  to  the  county  board  for  an  appropriation  of 
the  other  half  of  the  cost  of  the  bridge.     Ibid.  577. 

3.  Under  section  90  of  the  Road  and  Bridge  act  of  1879,  thei*e  is  no 
authority  for  borrowing  money  by  the  commissioners  of  highways  for 
providing  for  one-half  the  cost  of  building  a  bridge,  without  a  vote  of 
the  town,  nor  for  requiring  counties  to  pay  one-half  the  expense  of 
building  bridges  when  private  parties  may  be  willing  to  pay  the  other 
half.     Ibid.  577. 

4.  In  building  bridges  on  demand  of  a  town — conditions  to  fix  lia- 
bility of  the  county — the  statute  construed.  The  110th  section  of  the 
Road  and  Bridge  law  of  1879  does  not  authorize  the  county  board  to  pay 
one-half  the  cost  of  bridges  already  built  and  paid  for  by  towns,  without 
reference  to  the  requirements  of  that  section.  People  ex  rel.  v.  Super- 
visors of  McHenry  County,  93. 

5.  In  order  to  entitle  the  commissioners  of  highways  of  a  town  to 
demand  of  the  county  board  to  pay  one-half  of  the  cost  of  a  bridge, 
they  must  proceed  and  act  under  section  110  of  the  Road  and  Bridge 
law  of  1879.  To  hold  the  county  liable,  the  commissioners  should,  on 
ascertaining  the  cost  of  the  bridge,  have  applied  to  the  county  board  for 
aid  before  proceeding  to  build  the  bridge.  If  they  proceed  under  sec- 
tion 111,  and  call  an  election,  and  vote  to  issue  town  bonds  sufficient  to 
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raise  money  enough  to  build  the  bridge,  this  will  show  that  the  town  has 
acted  without  the  intention  of  calling  on  the  county  for  aid.  People 
ex  rel.  v.  Supervisors  of  McHenry  County,  93. 

6.  Of  the  discretion  of  the  county  hoard.  "Where  the  commissioners 
of  highways  have  determined  that  the  construction  of  a  bridge  or  bridges 
across  any  stream  in  their  town  is  necessary,  and  that  the  cost  thereof  is 
too  great  a  burden  to  be  reasonably  borne  by  the  town,  and  apply  to  the 
county  board  for  an  appropriation  for  one-half  of  the  cost  of  its  con- 
struction, having  first  provided  for  the  other  half  of  the  necessary  ex- 
penses, under  the  act  of  1879  the  county  board  has  no  discretion  to  refuse 
the  aid  sought.  Town  of  New  Boston  v.  Supervisors  of  Mercer  County, 
197. 

7.  Whether  too  late  to  apply  for  county  aid  after  the  contract  is 
made — who  to  determine  the  character  of  bridge  to  be  built.  Applica- 
tion to  the  county  board  for  such  an  appropriation  is  not  too  late  after 
the  commissioners  of  highways  have  let  the  contract  for  building  the 
bridge.  The  committee  appointed  by  the  county  board  have  nothing 
whatever  to  do  in  connection  with  the  commissioners  of  highways,  or 
otherwise,  in  determining  the  character  of  the  bridge  to  be  built  or  in  the 
letting  of  the  contract  to  build  the  same.  Those  matters  are  intrusted 
by  law  exclusively  to  the  commissioners  of  highways.     Ibid.  197. 

8.  Duty  of  the  county — whether  imperative.  By  section  110  of  the 
act  of  1879,  entitled  "Roads  and  Bridges,"  an  absolute  duty  is  imposed 
upon  counties  to  aid  in  the  building  of  bridges  by  the  town  authorities, 
whenever  a  case  is  clearly  brought  within  its  provisions.  This  section 
differs  from  the  law  in  the  act  of  1872,  in  giving  the  county  boards  no 
discretion  in  the  matter  of  aid,  and  making  the  duty  imperative.  Super- 
visors of  Will  County  v.  The  People  ex  rel.  Comrs.  of  Highways,  511. 

9.  Constitutionality  of  act  of  1879.  The  provisions  of  section  110  of 
the  Road  and  Bridge  act  of  1879,  making  counties  liable  to  contribute 
one-half  of  the  expense  of  town  bridges  upon  certain  contingencies,  is 
not  in  contravention  of  sections  9  and  10,  of  article  9,  of  the  constitution, 
as  to  what  corporate  authorities  may  be  invested  with  the  power  of  taxa- 
tion.    Ibid.  511. 

Taxation  foe  building  bridges. 

10.  Whether  for  a  local  corporate  purpose.  The  raising  of  money 
by  taxation  in  towns  or  counties,  in  pursuance  of  a  general  law  of  the 
State,  for  the  purpose  of  building  bridges,  maintaining  public  highways, 
and  for  other  objects  of  a  similar  character,  in  which  the  people  of  the 
State  at  large  are  directly  interested,  is  not  the  levying  of  a  tax  for  a 
strictly  local  corporate  purpose,  within  the  meaning  of  the  constitution. 
(Art.  9,  sees.  9  and  10.)     Ibid.  511. 

11.  Municipal  authorities,  in  levying  taxes  for  such  purposes,  are  in 
a  large  sense  mere  agencies  of  the  State  in  carrying  into  effect  general 
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laws  which  have  been  enacted  for  the  common  good.  When  thus  acting 
they  are  but  parts  of  the  general  machinery  of  the  State  and  county 
governments.  The  rule  is  different  as  to  the  mere  private  concerns  of  a 
municipality  in  which  the  people  at  large  have  no  interest.  Supervisors 
of  Will  County  v.  The  People  ex  rel.  Comrs.  of  Highways,  511. 

12.  As  to  the  agency  of  highway  commissioners.  While  it  is  true 
commissioners  of  highways  are  corporate  bodies,  whose  powers  and  juris- 
diction are  limited,  territorially,  to  their  respective  towns,  yet  they  are  a 
part  of  the  machinery  of  the  county  and  State  governments,  and,  as  such, 
under  certain  contingencies  are  required  to  act  in  concert  with  the  county 
authorities  proper,  in  the  building  and  maintaining  of  bridges  within 
their  respective  jurisdictions.     Ibid.  511. 

13.  The  commissioners  of  highwaj^s,  in  a  case  where  the  county  is 
required  to  contribute  one-half  of  the  expense  of  building  a  bridge,  do 
not  levy  a  tax  upon  the  property  of  the  tax-payers  of  the  countj-,  but  they 
simply  determine,  in  pursuance  of  the  statute,  when  the  contingencies 
have  arisen  reqiiiring  the  county  to  contribute  to  the  building  of  a  bridge, 
and  ascertain  and  report  to  the  county  board  the  cost  of  the  structure, 
one-half  of  which  the  law  requires  them  to  pay;   and  in  such  case  it  is 

their  duty  to  levy  a  tax  to  raise  the  required  amount.     Ibid.  511. 

♦ 

BKOKERS. 
What  constitutes  a  beokee. 

1.  A  broker  is  one  who  is  engaged  for  others  in  negotiating  contracts 
relative  to  property  with  the  custody  of  which  he  has  no  concern.  One 
who  negotiates  sales  of  grain  or  produce  of  others,  without  having  its  pos- 
session, is  a  produce  or  grain  broker;  and  one  who  negotiates  for  the  sale 
of  lands  of  others  is  a  real  estate  broker.  Braun  et  al.  v.  City  of  Chicago, 
186. 

Licensing  beokees. 

2.  Whether  brokers  may  be  required  to  procure  a  license,  and  to 
pay  a  license  fee — constitutional  power  of  the  legislature  in  that  regard. 
See  LICENSES  AND  LICENSE  FEES,  2. 

BUEDEN  OF  PEOOF.     See  EVIDENCE,  27,  28. 

CEETIOEAEL 
At  common  law. 

1.  Whether  the  appropriate  remedy.  The  common  law  writ  of  certi- 
orari will  only  lie  to  inferior  tribunals  or  jurisdictions  in  cases  where 
they  proceed  illegally,  and  no  appeal  or  other  mode  of  directly  reviewing 
their  proceedings  is  provided  by  law.     Ennis  v.  Ennis,  78. 

2.  This  proceeding  does  not  lie  to  review  and  set  aside  an  order  of 
the  probate  court  dividing  and  apportioning  the  widow's  award  between 
her  and  the  minor  children  of  her  deceased  husband  by  a  former  wife,  as 
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that  court  has  general  jurisdiction  in  all  matters  touching  the  settlement 
of  the  estates  of  deceased  persons,  and  orders  concerning  the  widow's 
award  come  under  that  general  jurisdiction.  The  proper  remedy  for  a 
party  aggrieved  hy  such  an  order  is  an  appeal  to  the  circuit  court.  Ennis 
V.  Ennis,  78. 

CHANCERY. 

Pkayer  for  the  specific  relief. 

1.  Whether  necessary .  A  deed  giving  the  grantee  the  right  to  mine, 
excavate  and  remove  coal  under  a  certain  tract  of  land,  carries  with  it,  as 
an  incident,  the  right  to  go  upon  the  land  and  dig  for  coal,  or  to  sink  a 
coal  shaft.  And  it  is  not  necessary  that  a  bill  to  reform  a  deed  convey- 
ing such  right  to  mine  coal,  for  a  mistake  in  the  description  of  the  land, 
should  contain  a  special  prayer  for  a  decree  authorizing  the  grantee  to  go 

■   upon  the  land.     The  deed,  when  corrected,  confers  this  right  of  itself. 
Ewing  v.  Sandoval  Coal  and  Mining  Co.  290. 

Objections  to  answer. 

2.  How  to  he  taken — and  when  availing.  No  question  can  be  raised 
by  demurrer  to  an  answer  in  chancery.  Under  the  chancery  practice,  if 
an  answer  is  defective  it  must  be  excepted  to,  a  demurrer  not  being 
allowed.  And  when  the  answer  is  not  under  oath,  exceptions  will  not 
lie,  because  such  answer  is  not  evidence  for  the  part^'  making  it.  Brown 
et  al.  V.  Scottish -American  Mortgage  Co.  235. 

Trusts— jurisdiction. 

3.  In  the  case  of  a  trust,  as,  between  a  principal  and  agent,  it  is  well 
settled  that  a  court  of  equity  has  jurisdiction  to  enforce  an  accounting 
and  a  surrender  of  the  trust  property,  the  time  when  the  trustee  should 
do  so  having  arrived,  and  he  having  refused.     Weaver  v.  Fisher,  146. 

Setting  aside  tax  sale. 

4.  On  terms.  On  bill  in  chancery  to  set  aside  a  tax  sale  of  land,  the 
complainant  must  do  equity;  and  if  the  purchaser  at  a  tax  sale,  by  his 
purchase  has  discharged  the  lien  of  taxes  upon  the  complainant's  land, 
the  court  will  require  the  money  paid  to  discharge  such  lien,  to  be  re- 
funded, with  interest,  as  a  condition  to  granting  the  relief  sought.  Pea- 
cock V.  Carries  et  al.  99. 

5.  As  to  evidence  of  amount  of  taxes  due.  A  judgment  of  the  county 
court,  in  1878,  against  certain  lots  for  taxes  due  thereon,  in  which  judg- 
ment are  included  city  taxes  on  the  premises  for  the  years  1873  and  1871, 
is  sufficient  evidence,  on  a  bill  to  set  aside  a  sale  of  the  lots  made  under 
a  subsequent  judgment,  that  such  taxes  were  due,  and  of  their  amount. 
Ibid.  99. 

Setting  aside  sale  under  trust  deed, 

6.  For  want  of  notice — condition  upon  which  it  may  he  done.  Where 
land  held  under  a  trust  deed  given  to  secure  indebtedness  of  the  grantor, 
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has  been  sold  and  convej' ed  by  the  trustee  to  the  creditor  in  part  payment 
of  the  indebtedness,  if  it  be  sought  to  set  the  sale  aside  for  the  want  of 
proper  notice,  the  relief  will  be  granted  only  upon  the  condition  of  the 
one  asking  it  doing  the  equity  of  paying  that  portion  of  the  debt  secured 
by  the  trust  deed  which  was  discharged  by  the  sale  of  the  land.  PhcBnix 
Ins.  Co.  of  Hartford,  Conn.  v.  Rink,  538. 

Specific  pekfoemance. 

7.  Character  of  proof  required.  Where  the  evidence,  on  a  bill  to 
enforce  a  verbal  contract  for  the  transfer  of  land,  is  of  a  loose  and  vague 
character,  lacking  in  definiteness  as  to  the  interest  surrendered, — whether 
a  voluntary  gift  or  not,  and  what  were  the  terms, — and  it  is  not  shown  that 
any  consideration  has  been  paid,  or  there  was  any  to  be  paid,  the  contract 
will  not  be  specifically  enforced.     Ferbrache  et  al.  v.  Ferhrache,  210. 

8.  Sufficiency  of  proof  to  compel  execution  of  a  parol  agreement 
to  convey  land.  On  bill  for  the  specific  performance  of  an  alleged  ver- 
bal contract  for  the  conveyance  of  land,  the  uncorroborated  testimony 
of  the  complainant  himself  as  to  the  existence  of  such  an  agreement, 
contradicted  as  it  was  by  the  testimony  of  a  disinterested  witness,  it  was 
held  did  not  atnount  to  that  clear  and  convincing  proof  of  a  verbal  con- 
tract to  convey  real  estate  which  is  required  for  its  establishment,  before 
a  specific  execution  of  it  will  be  decreed  in  a  court  of  equity.  Phoenix 
Ins.  Co.  of  Hartford,  Conn.  v.  Rink,  538. 

9.  To  enforce  a  verbal  agreement  between  father  and  son  as  to  a 
tract  of  land.     See  STATUTE  OF  FEAUDS,  4. 

CoNTEACTS   with  EEIilGIOUS   SOCIETIES. 

10.  Of  their  enforcement — in  what  name,  etc.  The  trustees  of  an 
incorporated  church,  as  the  representatives  of  all  the  members  of  a 
church,  may,  in  the  corporate  name,  enforce  agreements  made  for  the 
use  and  benefit  of  the  society  before  its  legal  organization.  On  a  bill  to 
specifically  enforce  such  an  agreement,  it  is  immaterial  with  whom  the 
agreement  was  made,  and  in  that  regard  the  fact  need  not  be  proved  as 
alleged;  and  it  is  not  necessary  to  state  the  names  of  such  persons,  as 
the  agreement  is  enforceable  in  the  corporate  name.  Whitsitt  v.  Trus- 
tees Preemption  Presbyterian  Church,  125. 

Mistake. 

11.  A  mistake  in  the  description  of  land  in  a  lease  may  be  cor- 
rected in  equity.  Where  a  mistake  is  made  in  the  description  of  land 
leased,  in  drawing  the  lease,  and  it  is  clear  what  property  was  in  fact 
leased,  the  lessee  will  have  a  clear  right  against  the  lessor  to  have  the 
mistake  corrected;  and  so  will  one  succeeding  to  his  rights  by  purchase 
of  the  leasehold  property  under  execution  against  the  lessee.  Bradshaw, 
Admr.  v.  Atkins,  323. 

12.  Sheriff's  deed — correction  of  misdescription  therein,  and  in  the 
levy,  etc.     While  it  is  true  that  a  court  of  equity  may  have  no  jurisdiction 
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to  correct  a  mistake  in  the  description  of  land  in  a  levy  indorsed  upon  an 
execution  and  in  the  certificate  of  sale,  for  the  reason  there  is  a  remedy 
at  law  by  motion,  yet  when  the  same  mistake  occurs  in  the  sheriff's  deed 
to  the  purchaser,  and  in  the  deed  of  the  premises  to  the  judgment  debtor, 
a  court  of  equity  will  have  jurisdiction,  and  may  correct  such  mistake 
in  not  only  the  deeds,  but  also  in  the  levy,  etc.  Bradshaw,  Admr.  v. 
Atkins,  323. 

13.  Reforming  deed  of  married  woman  for  mistake — since  the  act 
of  1869.  Prior  to  March  27,  1869,  a  mistake  in  a  deed  or  conveyance  of 
land  by  a  married  woman  could  not  be  corrected,  nor  could  her  contracts 
respecting  her  lands  be  specifically  enforced  in  equity;  but  since  the 
passage  of  the  act  of  that  date  the  deeds,  contracts  and  other  writings  of 
married  women,  their  husbands  joining,  and  they  being  above  the  age  of 
eighteen  years,  are  placed  on  the  same  footing  as  those  of  femes  sole, 
and  they  may  be  reformed  for  mistakes  therein.     Ibid.  323. 

14.  On  bill  to  reform  a  deed — parol  evidence — degree  of  proof  re- 
quired.    See  EVIDENCE,  14. 

Bill  to  impeach  deceee. 

15.  Upon  what  ground.  A  decree  of  a  court  can  not  be  impeached 
or  reviewed  except  for  fraud  or  error.     Kenley  et  al.  v.  Bryan,  652. 

Non-resident  defendants. 

16.  Publication  of  notice — sufficiency  of  affidavit.  An  affidavit  of 
non-residence  in  a  chancery  case,  to  authorize  publication  of  notice, 
alleged  that  the  complainant  had  made  due  inquiry  to  learn  the  place  of 
residence  of  the  defendant,  and  was  unable  to  ascertain  the  same;  that 
his  last  known  place  of  residence,  so  far  as  affiant's  personal  knowledge 
went,  was  the  city  of  Chicago,  in  this  State,  which  place  he  left  about 
six  years  before,  and,  as  affiant  was  informed  and  believed,  went  to  Cali- 
fornia; that  about  two  years  before,  affiant  was  informed  that  he  was  in 
San  Francisco,  in  the  State  of  California,  since  which  time  affiant  has, 
upon  due  inquiry,  been  unable  to  find  where  he  was  residing:  Held, 
that  the  affidavit  fully  complied  with  the  statute,  and  was  amply  sufficient. 
Hannas  v.  Hannas,  53. 

17.  Sufficiency  of  the  notice — absence  of  the  summons.  A  notice 
published  against  a  non-resident  defendant  in  a  bill  in  chancery,  setting 
forth  the  pendency  of  the  suit,  the  names  of  the  parties  thereto,  the  title 
of  the  court,  the  time  and  place  of  the  return  of  the  summons,  and  that 
a  summons  had  been  issued  so  returnable,  is-  sufficient.     Ibid.  53. 

18.  "Where  it  appears  by  the  clerk's  certificate  that  he  sent  a  copy  of 
a  notice  by  publication,  by  mail,  addressed  to  the  defendant  at  his  last 
known  place  of  residence,  as  stated  in  the  affidavit,  and  it  is  further 
proved  that  the  defendant  actually  received  such  notice  before  the  return 
day  of  the  summons,  and  in  ample  time  to  have  made  defence  to  the 
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Biiit,  the  circuit  court  will  have  jurisdiction  over  the  person  of  the  de- 
fendant, although  no  summons  is  found  in  the  record.  Hannas  v. 
Hannas,  53. 

19.  The  positive  recitals  in  a  notice  to  a  non-resident  defendant  in  a 
chancery  suit,  published  by  the  clerk  of  the  court,  and  the  inference  to 
be  drawn  from  recitals  in  the  decree  that  due  notice  of  the  pendency  of 
the  suit  was  given,  and  the  presumption  that  the  clerk  did  his  duty  by 
issuing  a  summons  against  defendant,  are  not  overcome  by  the  mere  fact 
that  no  summons  is  found  in  the  record.     Ibid.  53. 

Deckee  on  constkuctive  notice. 

20.  Who  may  have  same  opened  within  three  years.  The  statute 
which  allows  a  defendant  not  served  with  process,  and  who  fails  to  appear 
before  decree,  to  come  in  within  three  j^ears  and  have  the  decree  opened, 
and  be  allowed  to  defend  on  the  merits,  applies  only  to  persons  made 
defendants  to  the  bill.  One  not  made  a  party  is  not  required  to  adopt 
such  a  course,  but  may  file  a  bill  to  impeach  the  decree  and  establish 
his  rights.  Besides,  this  provision  was  intended  to  give  an  additional 
remedy,  and  not  to  limit  or  take  away  those  already  in  existence.  Well- 
ington V.  Heermans  et  al.  564. 

Unknown  owners. 

21.  As  parties  in  chancery — designating  persons  who  are  known, 
as  "unknown  owners,"  fraudulently.     See  PARTIES,  4. 

Peeserving  the  evidence. 

22.  Certificate  of  evidence — findings  in  the  decree.  A  decree  setting 
aside  a  tax  sale  of  lots  for  taxes,  and  requiring  the  complainant  to  refund 
the  taxes  paid  by  the  purchaser,  found  the  amount  of  city  taxes  for  the 
years  1873  and  1874.  The  certificate  of  evidence  stated  that  it  contained 
all  the  evidence  heard,  but  did  not  embrace  these  taxes.  It  also  showed 
that  certified  copies  of  the  judgment  and  sale  for  the  city  taxes  of  those 
years,  etc.,  were  given  in  evidence,  and  yet  neither  of  these  copies  was 
preserved  in  the  certificate:  Held,  that  as  the  certificate,  taken  as  a 
whole,  showed  it  did  not  contain  all  the  evidence,  this  court  could  not 
say  the  findings  in  the  decree  were  not  sustained  by  the  proofs.  Peacock 
V.  Carnes  et  al.  99. 

23.  Where  the  findings  of  fact  by  the  court  sustain  the  decree,  this 
will  be  sufficient,  although  the  evidence  is  not  preserved  in  the  record  by 

-  certificate.     Hannas  v.  Hannas,  53. 

Decree  pro  confesso. 

24.  Whether  proof  required.  Where  the  bill  is  taken  for  confessed, 
the  sufficiency  of  the  evidence  admitted  to  sustain  the  decree  can  not  be 
considered  in  this  court.  In  such  case  a  decree  may  be  rendered  without 
any  evidence,  and  the  only  inquiry  admissible  on  error  is  as  to  the  suffi- 
ciency of  the  allegations  of  the  bill.     Ibid.  53. 
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Allegations  and  deceee. 

25.  Relief  confined  to  that  sought  by  the  frame  of  the  hill.  On  a 
bill  filed  to  redeem  property  from  a  deed  of  trust,  and  a  trustee's  sale  and 
deed  thereof,  by  the  payment  of  the  sum  found  to  be  due  the  creditor  on 
an  accounting,  the  specific  enforcement  of  an  agreement  to  reduce  the 
rate  of  interest  can  not  be  granted,  that  not  being  within  the  scope  of  the 
bill.     Union  Mutual  Life  Ins.  Co.  v.  Slee,  35. 

JUEISDICTION — EIGHTS   IN  ANOTHEE   STATE. 

26.  Awarding  injunction  in  respect  thereto.    See  JUEISDICTION,  1. 

Equitable  defences  to  moetgage. 

27.  Although  given  to  secure  negotiable  paper  which  has  been  as- 
signed before  maturity.     See  ASSIGNMENT,  2,  3,  4. 

BoAED  or  teade  membeeship. 

28.  Certificate  of  membership — how  far  to  be  considered  as  prop- 
erty, so  that  a  court  of  equity  will  interpose  to  protect  the  owner  in  its 
enjoyment.     See  BOARD  OF  TRADE,  1,  2,  3. 

CHARITABLE  USES— PERPETUITIES. 
Devise  FOE  chaeitable  uses. 

1.  Not  within  the  rule  against  perpetuities.     See  WILLS,  2,  3. 

Public  chaeity. 

2.  What  so  regarded.     Same  title,  4,  5. 

CHURCHES  AND  CHURCH  PROPERTY.     See  RELIGIOUS  SOCIE- 
TIES. 

COLOR  OF  TITLE.     See  LIMITATIONS,  8. 

CONFLICT  OF  LAWS. 

Regulation  of  commeece. 

1.  Smoke  from  tug-boats  in  Chicago  river — prohibition  by  a  city 
ordinance — whether  a  regulation  of  commerce.  An  ordinance  of  the 
city  of  Chicago,  making  the  owners,  etc.,  of  tug-boats,  engines,  etc., 
liable  for  allowing  the  emission  of  dense  smoke  from  their  smoke-stacks, 
is  not  in  violation  of  section  8,  article  1,  of  the  Federal  constitution,  which 
declares  that  "Congress  shall  have  power  to  regulate  commerce,"  etc. 
Such  a  regulation  by  the  city  does  not  impose  any  restraint  on  the  use  of 
such  vessels,  although  engaged  in  general  commerce,  other  than  is  con- 
sistent with  law.  Controlling  the  use  of  tug-boats  in  towing  in  and  out 
vessels  from  the  harbor,  is  in  no  sense  in  conflict  with  the  power  existing 
in  Congress  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States.    Harmon  v.  City  of  Chicago,  400. 
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State  and  Fedekal  jukisdiction. 

2.  Which  shall  prevail.  Where  a  conflict  may  arise  between  a  State 
and  the  general  government  as  to  legislation  committed  to  Congress,  Fed- 
eral authority  mnst  always  prevail,  for  the  reason  that  legislation  in  pursu- 
ance of  the  constitution  of  the  United  States  is  the  Supreme  law  of  the 
land.  In  some  instances  the  State  and  general  government  may  exercise 
concurrent  jurisdiction  in  certain  matters,  and  until  the  general  govern- 
ment sees  proper  to  act,  State  legislation  is  warranted,  and  the  power  of 
the  State  over  such  subjects  is  plenary.    Harmon  v.  City  of  Chicago,  400. 

3.  The  existence  of  a  power  in  Congress  to  control  harbors,  and  the 
towing  in  and  out  merchant  vessels  engaged  in  commerce  with  foreign 
nations  and  with  the  several  States,  does  not  of  itself  prevent  local  legis- 
lation for  the  security  of  property,  and  the  health,  comfort  and  conveni- 
ence of  the  people  in  a  municipality.  It  is  only  repugnant  and  interfering 
State  legislation  that  must  give  way  to  the  paramount  laws  of  Congress 
constitutionally  enacted.     Ibid.  400. 

Bights  in  anothee  State. 

4.  Jurisdiction  in  chancery  in  this  State  to  award  an  injunction  in 
respect  thereto.     See  JUKISDICTION,  1. 

Insolvency  laws  of  another  State. 

5.  How  far  recognized  and  enforced  in  this  State.  See  INSOL- 
VENT DEBTOES'  LAWS,  1  to  4. 

CONSIDEEATION. 

WHETHEE   THEEE   is    a   CONSIDEEATION. 

1.  Land  conveyed  to  a  trustee  as  security  for  a  debt,  was  conveyed  by 
the  trustee  to  the  creditor  in  payment  of  a  portion  of  that  debt,  for  the 
residue  of  which  the  creditor  obtained  a  judgment.  The  debtor  claimed 
that  upon  making  payment  of  a  part  of  that  judgment,  the  creditor  agreed 
to  reconvey  to  him  the  land  embraced  in  the  trust  deed.  It  was  held, 
even  if  such  a  promise  was  made,  there  was  no  consideration  to  support 
it.  The  payment  by  the  debtor  of  a  part  of  the  judgment  for  the  whole 
of  which  he  was  legally  liable,  could  form  no  legal  consideration  for  a 
promise  to  make  to  him  a  deed  for  the  land,  in  addition  to  discharging 
the  judgment.     Phcenix  Ins.  Co.  of  Hartford,  Conn.  v.  Rink,  538. 

Or   ITS    SUFFICIENCY. 

2.  For  agreement  to  convey  a  lot  for  church  purposes.  A  promise 
or  agreement  by  the  owner  of  land  that  if  a  building  should  be  erected 
thereon  for  religious  worship,  he  would,  as  soon  as  a  legal  organization 
of  the  church  could  be  eft'ected,  convey  such  church  and  the  lot  of  land 
on  which  it  was  built,  and  the  church  is  so  erected  with  moneys  raised  on 
subscriptions  and  donations,  and  a  religious  body  organized  and  incorpo- 
rated, is  not  a  mere  naked  promise,  but  is  supported  by  a  sufficient  consid- 
eration.    Whitsitt  V.  Trustees  of  Preemption  Presbyterian  Church,  125. 
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CONSTITUTIONAL  LAW. 

Building  bridges — county  aid. 

1.  Constitutionality  of  act  of  1879.     See  BRIDGES,  9. 

Eight  of  trial  by  jury. 

2.  And  in  what  county  a  person  charged  with  crime  must  he  in- 
dicted and  tried  —  constitutionality  of  section  5,  division  10,  of  the 
Criminal  Code,  in  that  regard.     See  CRIMINAL  LAW,  1  to  4. 

Licensing  occupations. 

3.  As  to  the  Jiinds  of  occupations  upon  which  license  fees  may  he 
imposed,  generally — and  as  to  brokers.  See  LICENSES  AND  LI- 
CENSE FEES,  1,  2. 

Mining  law  of  1883. 

4.  Section  2  of  that  act,  being  entitled  "An  act  to  provide  for  the 
weighing  of  coal  at  the  mines,"  is  not  open  to  the  constitutional  objec- 
tion of  depriving  coal  operators  of  their  right  to  make  special  contracts. 
Jones  V.  The  People,  590.     See  MINES  AND  MINERS,  1. 

Municipal  taxation.  "^ 

5.  Constitutional  limitation — its  extent — rule  of  uniformity ,  and  the 
mode  of  its  enforcement.     See  TAXATION,  1  to  4. 

6.  Taxation  for  roads  and  hridges — whether  for  a  local  corporate 
purpose.     See  TAXATION,  5,  6. 

Police  power  of  the  State. 

7.  To  what  it  extends — and  to  whom  it  may  he  delegated.  See 
POLICE  POWER  OF  THE  STATE,  1. 

Statute — as  embracing  more  than  one  subject. 

8.  Of  the  Criminal  Code,  in  providing  various  remedies  for  the 
suppression  of  gambling.     See  STATUTES,  1  to  4. 

CONTESTED  ELECTION.     See  ELECTIONS,  1  to  4. 

CONTINUANCE. 

Absence  of  witness. 

1.  Application  by  defendant  in  prosecution  for  rape — sufficiency 
of  grounds.  An  affidavit  by  the  defendant  for  a  continuance  of  a  case 
of  indictment  for  a  rape,  against  him,  showed  that  the  prosecutrix  was 
the  principal  witness  for  the  People;  that  she  would  testify  on  the  trial 
that  the  defendant  committed  a  rape  upon  her  upon  two  different  occa- 
sions, giving  the  time  and  place;  that  such  evidence  would  be  false;  that 
defendant  was  not  guilty  as  charged,  and  the  prosecution  by  the  prose- 
cutrix was  purely  for  blackmail.  It  also  showed  diligence  in  endeavoring 
to  procure  the  attendance  of  a  witness  of  the  county,  whose  name  was 
given,  and  that  defendant  could  prove  by  such  witness  that  at  a  time 
named,  subsequent  to  that  when  the  last  rape  was  alleged  to  have  been 
committed,  in  a  conversation  which  he  then  had  with  the  prosecutrix, 
44—110  III. 


690 


INDEX. 
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she  told  him,  voluntarily,  "that  the  defendant  never  used  any  force  or 
violence  on  the  occasions  the  said  prosecuting  witness  will  testify  as  hav- 
ing been  raped  and  assaulted  by  the  defendant,  and  that  the  defendant 
never  committed  the  crime  of  rape  upon  her,  as  charged, "  but  his  only 
offence  was  soliciting  her  to  commit  adultery,  which  she  refused  to  do. 
The  affidavit  also  showed  the  absence  of  the  witness  beyond  the  limits  of 
the  State  without  defendant's  procurement  or  consent,  his  inability  to 
procure  the  attendance  of  the  absent  witness  at  that  term  of  the  court, 
and  his  ability  to  procure  his  attendance  at  the  next  term,  and  concluded. 
by  stating  that  defendant  knew  of  no  other  witness  by  whom  this  proof 
could  be  made,  and  that  the  affidavit  was  not  made  for  delay.  The  court 
denied  the  application:  Held,  that  the  court  erred  in  refusing  a  con- 
tinuance, and  that  it  was  not  necessary  to  state  that  the  prosecutrix  would 
deny  that  she  made  such  a  statement  to  the  absent  witness.  The  party 
making  such  an  affidavit  is  not  required  to  state  what  he  can  not  know, 
or  his  belief  based  solely  on  facts  previously  stated.  Austine  v.  The 
People,  248. 

2.  On  trial  after  refusal  of  continuance — duty  to  cross-examine 
prosecitting  witness  as  to  matters  proposed  to  be  proven  by  absent 
witness.  A  party  indicted  for  rape  made  application  for  a  continuance, 
to  enable  him  to  procure  the  attendance  of  a  witness,  by  whom  to  prove 
that  the  prosecutrix  stated  to  him  that  the  defendant  used  no  force  on 
her,  and  did  not  assault  or  rape  her,  etc.,  which  was  overruled.  On  the 
trial  the  prosecutrix  testified  to  the  rape,  and  defendant  did  not  ask  her 
in  regard  to  what  she  had  said  to  the  absent  witness,  and  from  this  omis- 
sion it  was  claimed  that  the  defendant  was  not  prejudiced  by  the  refusal 
of  a  continuance:  Held,  that  the  defendant  was  under  no  obligation  to 
cross-examine  the  witness  in  this  respect,  his  witness  being  absent,  and 
that  he  waived  nothing  by  declining  to  do  so.     Ibid.  248.- 

Attachment  of  absent  witness, 

3.  Of  the  questions  presented  on  answer  to  the  attachment.  "Where 
a  motion  for  a  continuance,  based  on  an  affidavit  showing  the  absence  of 
a  material  witness  without  the  party's  consent,  is  overruled,  and  after 
the  trial  the  absent  witness  is  attached  for  absenting  himself,  and  he,  in 
answer  to  interrogatories,  states  that  he  went  away  by  the  consent  of  the 
party  and  his  attorney,  such  statement  of  the  witness  can  not  be  used  to 
the  prejudice  of  the  party  applying  for  the  continuance,  he  being  no 
party  to  the  attachment.     Ibid.  248. 

CONTRACTS. 

Execution  sale — extent  of  inteeest. 

1.  Validity  of  an  agreement  as  to  extent  of  interest  to  be  acquired 
by  purchaser.  A,  B  and'C  owned  a  certain  tract  of  land,  each  an  un- 
divided one-third.  A's  interest  was  passed  by  a  sale  under  a  deed  of 
trust  given  by  him,  and  D  became  the  owner  of  such  interest,  subject  to 
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a  judgmeut  against  A  and  B,  which  was  a  prior  lien  to  that  of  the  trust 
deed.  D  became  the  purchaser  at  the  sale  under  execution  on  this  judg- 
ment, E  having  the  later  judgment  against  A,  and  B,  after  the  expiration 
of  twelve  months,  redeemed  from  the  first  execution  sale  and  levied 
upon  the  land,  and  to  keep  D  from  bidding  at  the  sale,  by  an  arrange- 
ment with  B  and  D,  agreed  to  bid  off  the  land  on  his  execution,  and  that 
the  sale  should  in  no  manner  affect  the  title  held  by  D  to  the  undivided 
one-third  of  the  land,  or  the  interest  of  A,  he  had  bought  under  his  deed 
of  trust:  Held,  that  the  contract  was  a  valid  and  binding  one,  and  that 
E,  by  his  purchase  at  the  sheriff's  sale,  acquired  only  B's  undivided  one- 
third  of  the  land.     Kell  v.   Warden,  310. 

Mutuality. 

2.  A  contract  between  a  manufacturer  of  pig  iron  and  another  who  is 
engaged  in  a  business  requiring  the  use  of  that  article,  that  the  former 
will  supply  to  the  latter,  and  that  the  latter  will  purchase  from  him,  all 
the  pig  iron  which  he  should  need,  use  or  consume  in  his  business  during 
the  then  ensuing  season  of  such  business, — fixing  the  limit  of  time, — ■ 
such  amount  supposed  by  the  parties  about  a  certain  named  quantity,  is 
not  wanting  in  the  element  of  mutuality.  The  buyer  is  as  much  bound 
to  procure  from  the  seller  all  the  pig  iron  he  should  need  in  his  business 
during  the  stipulated  time,  as  the  seller  is  to  furnish  it.  National  Fur- 
nace Co.  V.  Keystone  Manf.  Co.  427. 

Construction  of  contracts. 

3.  Ascertainment  of  intention.  In  construing  deeds  or  other  writings, 
courts  must  seek  to  ascertain  and  give  effect  to  the  intention  of  the 
parties;  and  for  that  purpose  they  may  and  will  take  notice  of  attendant 
circumstances,  and  by  them  determine  such  intention.  Kuecken  et  al. 
V.  Voltz,  264. 

4.  Acts  of  the  parties.  The  acts  of  parties  under  a  contract  which 
they  have  entered  into,  and  their  acquiescence  in  its  provisions,  which 
seem  to  evince  their  understanding  of  its  meaning,  and  to  be  a  construc- 
tion of  the  contract  by  the  parties  themselves,  are  entitled  to  regard  in 
considering  what  was  their  intention  in  the  making  of  it.  Alexander  v. 
Tolleston  Club  of  Chicago,  65. 

CONVEYANCES. 
Deeds  of  married  women. 

1.  Of  their  execution,  acknowledgment  and  proof— since  the  act  of 
1869.  Prior  to  March  27,  1869,  it  was  only  by  the  husband  joining  in  the 
execution  of  the  deed,  and  by  a  certificate  showing  an  acknowledgment 
in  compliance  with  the  statutory  requirement,  that  the  wife  could  convey 
real  estate.  It  was  the  acknowledgment  in  legal  form  which  passed  the 
title.  But  the  act  of  that  date  has  worked  a  marked  change,  and  since 
its  passage  the  acknowledgment  has  ceased  to  be  the  effective  means  to 
work  a  transfer,  and  the  certificate  of  acknowledgment  may  be  the  same 


692  INDEX. 


CONVEYANCES.     Deeds  of  maekied  women.     Continued. 

as  that  required  in  the  case  of  a,  feme  sole,  and  without  any  acknowledg- 
ment the  execution  of  her  deed  may  be  proved  as  at  common  law,  and  her 
deeds  and  contracts  respecting  her  lands,  made  with  her  husband,  may 
be  enforced,  or  reformed  for  mistake,  the  same  as  those  of  a  feme  sole. 
Bradshaw,  Admr.  v.  Atkins,  323. 

Grant  of  bight  to  mine  and  eemove  coal. 

2.  Of  rights  incident  thereto.  A  deed  giving  the  grantee  the  right  to 
mine,  excavate  and  remove  coal  under  a  certain  tract  of  land,  carries  with 
it,  as  an  incident,  the  right  to  go  upon  the  land  and  dig  for  coal,  or  to  sink 
a  coal  shaft.  And  it  is  not  necessary  that  a  bill  to  reform  a  deed  convey- 
ing such  right  to  mine  coal,  for  a  mistake  in  the  description  of  the  land, 
should  contain  a  special  prayer  for  a  decree  authorizing  the  grantee  to  go 
upon  the  land.  The  deed,  when  corrected,  confers  this  right  of  itself. 
Ewing  V.  Sandoval  Coal  and  Mining  Co.  290. 

Reservation  in  deed.  ■ 

3.  As  to  part  of  a  lot  for  an  alley.  An  owner  of  a  tract  of  land  in  a 
city  sold  and  conveyed  the  south  forty-nine  feet  thereof,  the  deed  con- 
taining this  clause:  "Excepting  and  reserving  therefrom  ten  feet  across 
the  west  end  of  said  premises,  for  an  alley:"  Held,  that  the  ten  feet 
across  the  west  end  did  not  pass,  but  was  reserved  from  the  grant,  and 
dedicated  to  a  specified  purpose, — to  be  used  for  an  alley.  Kuecken 
etal.  V.  Voltz,  264. 

As   TO   AN  easement. 

4.  Passing  with  the  principal  thing.  It  is  the  rule  that  whenever  a 
thing  is  granted,  all  and  every  easement  necessary  to  its  beneficial  enjoy- 
ment will  pass.  Alexander  v.  Tolleston  Club  of  Chicago,  65.  See 
LEASE,  2;  EASEMENTS,  1. 

A   DEED    CONSTRUED. 

5.  As  to  whether  passing  any  beneficial  title.  A  deed  recited  that 
the  grantor,  from  infirmities  and  advanced  age,  deemed  it  expedient  to 
convey  his  estate,  real  and  personal,  to  his  nephew,  and  then  granted  and 
conveyed  such  estate  to  the  latter,  with  a  proviso  that  the  grantee  should 
sell  the  real  estate  for  the  best  prices,  and  lease  the  same  until  sold,  and 
collect  all  debts  due  the  grantor,  the  avails  of  said  estate  to  be  disposed 
of,  first,  to  defray  the  expenses  of  the  trust,  fixing  the  commissions; 
second,  the  residue  to  be  paid  over  to  the  grantor  during  his  life,  or  ap- 
propriated to  his  uses  under  his  direction;  and  thirdly,  after  his  decease 
the  balance  to  be  distributed  as  the  grantor  might  direct  in  a  supple- 
mentary writing:  Held,  that  in  equity  the  grantor  was  the  only  benefi- 
ciary, and  had  the  absolute  right  to  receive  the  money  arising  from  the 
sale  of  any  of  his  property,  to  dispose  of  as  he  chose,  and  unless  sold  by 
the  trustee,  the  grantor  might  transfer  a  bond  and  mortgage  of  his  to  any 
one  he  saw  fit,  and  pass  the  equitable  title,  especially  when  the  trustee 
had  not  reduced  the  same  to  his  actual  possession.  Wellington  v.  Heer- 
mans  et  al.  564. 
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COKPOEATIONS. 

COKPOKATE  EXISTENCE — HOW   SHOWN. 

1.  Effect  of  dealing  uyiih  a  body  as  a  corporation,  as  an  admission 
of  its  corporate  existence.  The  execution  of  a  note,  mortgage,  etc.,  to 
a  corporation,  as  such,  is  sufficient  ])rima  facie  evidence  of  the  exist- 
ence of  the  corporation,  and  no  further  proof  thereof  is  necessary  until 
such  proof  is  rebutted.  This  is  a  rule  of  evidence,  rather  than  the  appli- 
cation of  the  doctrine  of  a  strict  estoppel.  Brown  et  al.  v.  Scottish- 
American  Mortgage  Co.  235. 

Plea  of  ultea  vibes. 

2.  Whether  alloivable  by  a  borrower  of  money  from  a  corporation. 
There  is  nothing  in  the  character  of  a  corporation  for  the  loaning  of 
money,  contrary  to  public  policy  in  this  State;  and  where  a  party  has 
borrowed  monej^  of  such  corporation,  and  given  his  note  for  the  same, 
secured  by  mortgage,  to  allow  the  plea  of  ultra  vires  would  work  a 
wrong  and  injustice,  which  is  not  admissible.     Ibid.  235. 

Stockholders'  individual  liability. 

3.  For  debts  of  corporation — set-off  of  debt  due  to  stockholder  from 
the  corporation.  In  an  action  by  a  creditor  of  a  corporation  against  a 
stockholder  to  enforce  his  individual  liability  to  creditors  for  an  amount 
equal  to  his  stock  in  the  corporation,  the  stockholder  will  not  be  allowed 
to  set  off  against  his  liability  an  indebtedness  of  the  corporation  to  him. 
Thebus  v.  Smiley,  316. 

4.  Preference  to  creditors  who  are  most  diligent.  The  creditor  of 
the  corporation  first  suing  a  stockholder  in  respect  to  his  individual 
liability  acquires  by  his  suit  a  preference  over  other  creditors,  which 
neither  they  nor  the  stockholder  can  defeat,  unless  possibly  by  bringing 
a  bill  for  a  general  closing  up  of  the  affairs  of  the  corporation.  Such 
action  is  in  the  nature  of  an  equitable  attachment  of  the  stockholder's 
liability  to  the  extent  of  the  plaintiff  creditor's  claim.  The  stockholder, 
after  notice  of  such  a  suit  against  him,  can  not  defeat  the  action  by  pa}^- 
ing  other  creditors  to  the  extent  of  his  liability.     Ibid.  316. 

5.  Limit,  when  reached,  discharge  of  stock  from  further  liability — 
rights  and  liability  of  purchaser.  Where  a  judgment  is  recovered 
against  a  stockholder  by  a  creditor  of  the  corporation,  under  a  statute 
making  the  former  liable  personally  to  creditors  for  an  amount  equal  to 
the  stock  held  by  him,  which  he  pays,  his  stock  thereafter  will  be  free 
from  liability,  and  he  may  sell  and  transfer  the  same,  and  his  assignee 
will  take  such  stock  without  any  liability  on  his  part  in  consequence  of 
his  ownership  of  the  same.     Ibid.  316. 

6.  There  can  be  but  one  amount  for  which  there  is  liability  on  account 
of  the  same  share  of  stock,  where  that  liability  equals  or  exceeds  the 
amount  of  such  share,  and  for  that  amount  both  the  assignor  and  assignee 
may  be  liable, — the  former  in  case  the  debt  was  incurred  by  the  corpora- 
tion within  three  months  after  the  date  of  the  assignment  of  the  stock, 


694 


INDEX. 


CORPOKATIONS.     Stockholdees'  individual  liability.    Continued. 

where  that  is  the  limit  of  time  during  which  the  liability  of  the  assignor 
shall  continue,  and  the  assignee  in  case  it  was  incurred  after  he  became 
the  holder  of  the  stock;  but  there  can  be  but  one  satisfaction.  If  the 
assignor  is  compelled  to  pay  on  account  of  debts  of  the  corporation  made 
within  three  months  after  his  transfer  of  stock,  he  may  have  his  action 
against  the  person  owning  such  stock  when  the  debt  was  created,  and 
recover  the  sum  so  paid  by  him.     Thebus  v.  Smiley,  316. 

Holding  title  to  keal  estate. 

7.  Limit  of  the  right — in  the  case  of  religious  societies.  The  statute 
authorizes  a  church  or  religious  body  to  acquire  and  hold  not  exceeding 
ten  acres  of  land,  without  any  limit  as  to  value  or  income.  Such  bodies 
are  limited  as  to  the  quantity  of  real  estate  they  may  hold,  but  not  as  to 
its  value.     Andrews  et  at.  v.  Andrews  et  al.  223. 

8.  Generally.  By  section  31,  of  chapter  32,  of  the  Revised  Statutes 
of  1874,  corporations,  associations  and  societies,  not  for  pecuniary  profit, 
formed  under  that  act,  are  made  capable,  in  their  corporate  names,  of 
taking,  purchasing,  holding  and  disposing  of  real  and  personal  property, 
for  the  purposes  of  their  organization,  Alexander  v.  Tolleston  Club  of 
Chicago,  65. 

9.  WJio  may  object  that  a  corporation  is  holding  real  estate  in  excess 
of  its  rig  fit.  Where  a  corporation,  by  the  law  of  its  creation,  is  author- 
ized in  some  cases,  or  for  some  purposes,  or  to  a  certain  extent,  to  take 
and  hold  the  title  to  real  estate,  it  can  not  be  made  a  question  by  any 
party,  except  the  State,  whether  its  real  estate  has  been  acquired  for  the 
authorized  uses  or  not,  or  is  in  excess  of  the  capacity  of  the  corporation 
to  take  and  hold.  The  State  alone  must  assert  her  policy  in  that  regard. 
Ibid.  65. 

10.  So  the  right  of  an  association,  assuming  it  to  be.  a  corporation 
under  a  law  authorizing  the  creation  of  corporations  of  the  class  to  which 
it  claims  to  belong,  and  which  has  exercised  powers  as  a  corporation,  to 
hold  property,  can  not  be  questioned  by  an  individual  citizen  in  a  suit  to 
set  aside  a  contract  he  has  made  with  the  association  in  its  corporate 
name  and  character.     Ibid.  65. 

Municipal  coepoeations. 

11.  Injury  from  defective  sideivalk — liability  of  the  city  and,  of  the 
private  owner  of  adjacent  premises.  Where  a  duty  rests  upon  both  a 
city  and  the  owner  of  premises  within  the  city  to  keep  the  sidewalk  in 
repair  fronting  the  premises,  and  over  an  excavation,  a  failure  to  do  so  is 
a  common  neglect  of  duty,  and  both  will  be  liable,  either  jointly  or  sev- 
erally, to  one  injured  in  consequence  of  such  neglect,  who  has  himself 
exercised  due  care.     City  of  Peoria  et  al.  v.  Simpson,  29-4. 

12.  Powers  of  their  officers — third  persons  dealing  with  them— how 
far  chargeable  with  knowledge  thereof.  All  persons  assuming  to  act  as 
the  official  agents  of  a  county  or  other  municipal  corporation  must  have 
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the  requisite  power  or  authority  for  that  purpose,  otherwise  the  munici- 
pality will  not  be  bound,  and  every  one  dealing  with  them  must  know,  at 
his  peril,  the  extent  of  their  authority.     Scales  v.  King,  456. 

13.  Counties — extent  of  their  power's.  A  county  possesses  no  powers 
except  such  as  are  expressly,  or  by  necessarj'  implication,  conferred  upon 
it  by  law.  A  count}^  has  no  power  to  give  awaj''  or  otherwise  dispose  of 
its  funds  or  property  for  a  purpose  not  authorized  by  law.     Ibid.  456. 

14.  Power  of  Wayne  county  to  mortgage  its  sivamp  and  overflowed 
lands  to  secure  bonds  issued  by  the  Mt.  Vernon  Railroad  Company  in 
1859.  The  charter  of  the  Mt.  Vernon  Railroad  Company,  passed  Feb- 
ruary 15,  1855,  provided  that  any  county  through  which  that  road  might 
run,  and  every  county  through  which  any  other  railroad  might  run,  with 
which  the  Mt.  Vernon  railroad  might  be  joined,  connected  or  intersected, 
were  authorized  to  aid  in  the  construction  of  the  same,  etc.  In  1859 
the  Mt.  Vernon  Hailroad  Company  issued  certain  construction  bonds,  to 
secure  which  the  county  of  Wayne  convej^ed  its  swamp  and  overflowed 
lands,  in  trust.  The  Mt.  Vernon  railroad  did  not,  and  could  not,  under 
its  charter,  run  through  Wayne  county,  nor  did  any  other  railroad  run 
through  that  county  with  which  that  road  was  joined,  connected  or  in- 
tersected. So  the  condition  upon  which  Wayne  county  might  aid  in  the 
construction  of  the  Mt.  Vernon  railroad  did  not  exist,  and  the  deed  of 
trust  executed  for  that  purpose  was  made  without  the  power  or  authority 
in  the  county  to  do  so,  and  was  therefore  void.     Ibid.  456. 

15.  Power  to  declare  smoke  in  a  city  to  be  a  nuisance.  See  NUI- 
SANCE, 1. 

16.  Smoke  from  tug-boats  in  Chicago  river — prohibition  by  city  ordi- 
nance— not  a  regulation  of  commerce.     See  CONFLICT  OF  LAWS,  1. 

17.  Ordinance  without  a  penalty — effect  upon  prosecution  under 
another  ordinance  for  the  same  offence.     See  ORDINANCES,  1. 

Ageicultueal  society. 

18.  Reorg anization- — upon  the  joint  stock  plan — effect  upon  prop- 
erty rights,  and  the  rights  of  creditors.  See  AGRICULTURAL  SO- 
CIETY, 1  to  4. 

COSTS. 

On. dismissing  appeaij. 

1.  For  want  of  jurisdiction.  Although  the  Appellate  Court  has  no 
jurisdiction  of  an  appeal  in  a  case  involving  a  freehold,  it  may  enter  an 
ordei:  dismissing  the  same,  and  as  an  incident  of  such  power  it  may  award 
costs  on  a  dismissal.     Bangs  et  al.  v.  Brown  et  al.  96. 
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COUNTIES. 

Extent  of  theie  powees. 

1.  Generally.  A  county  possesses  no  powers  except  snch  as  are  ex- 
pressly, or  by  necessary  implication,  conferred  upon  it  by  law.  A  county 
has  no  power  to  give  away  or  otherwise  dispose  of  its  funds  or  property 
for  a  purpose  not  authorized  by  law.     Scales  v.  King,  456. 

2.  Power  of  Wayne  county  to  mortgage  its  swamp  and  overflowed 
lands  to  secure  bonds  issued  by  the  Mt.  Vernon  Railroad  Company  in 
1859.     See  COKPOEATIONS,  14. 

Attorney's  fee — mability  of  county. 

3.  Where  attorney  defends  one  charged  with  crime — by  appointment 
of  court.  An  attorney  at  law  appointed  by  the  court  to  defend  one  on  a 
trial  of  an  indictment,  who  does  defend,  is  not  entitled  to  recover  of  the 
county  in  which  the  trial  was  had,  any  compensation  for  his  services. 
An  attorney  takes  his  license  with  its  burdens,  among  which  is,  to  defend 
persons  charged  with  crime  when  required  by  the  court.  Johnson  et  al. 
V.  Whiteside  County,  22. 

County  aid  in  building  bridges. 

4.  Conditions  to  fix  liability  of  county — the  statute  construed.  See 
BKIDGES,  1,  4,  5. 

COVENANTS  FOE  TITLE. 
Warranty  to  different  grantees. 

1.  As  to  acts  of  the  prior  grantee — effect  of  the  warranty.  "Where 
the  owner  of  a  tract  of  land  has  made  two  warranty  deeds  for  the  same,  to 
different  persons,  the  first  of  which  is  attacked  and  sought  to  be  avoided 
by  the  second  grantee  on  the  ground  that  the  first  grantee  had  rescinded 
the  contract,  or  reconveyed  whatever  interest  he  had,  the  grantor's  inter- 
est is  not  equally  balanced,  for  the  reason  that  the  covenants  in  the  prior 
deed  would  not  extend  to  a  consequence  of  any  act  of  the  prior  grantee, 
and  embrace  the  case  of  any  future  defect  of  title  in  him,  caused  by  a 
subsequent  conveyance  of  the  land  made  by  himself.  Ferbrache  et  al. 
V.  Ferbrache,  210. 

CREDITORS. 
Creditors  of  agricultural  society. 

Reorganization  on  the  stock  plan — effect  on  rights  of  creditors.  See 
AGRICULTURAL  SOCIETY,  1  to  4. 

CRIMINAL  LAW. 
As  to  right  of  trial  by  jury. 

1.  And  in  what  county  a  person  charged  with  crime  must  be  tried. 
The  right  of  trial  by  jury,  guaranteed  by  the  constitution  to  one  accused 
of  crime,  includes  the  right  of  being  tried  by  jurors  selected  from  the 
county  in  which  the  offence  is  alleged  to  have  been  committed.  Buck- 
rice  V.  The  People,  29. 


INDEX.  697 


CEIMINAL  LAW.     As  to  eight  of  trial  by  jury.     Continued. 

2.  Section  5,  division  10,  of  the  Criminal  Code,  in  so  far  as  it  author- 
izes a  party  to  be  tried  for  an  offence  committed  entirely  within  one 
county,  but  one  hundred  rods  from  the  county  line,  in  the  adjoining 
county,  is  unconstitutional  and  void.     Buckrice  v.  TJie  People,  29. 

3.  There  is  a  class  of  offences  that  may  be  committed  by  a  party  being 
in  one  county,  upon  a  person  or  thing  being  at  the  same  time  in  another 
county,  when  the  offence  may  not  inaptly  be  defined  as  having  been 
committed  in  either  county;  and  offences  committed  on  the  county  line, 
or  so  near  thereto  as  that  the  distance  therefrom  is  inappreciable,  may 
wdth  propriety  be  regarded  as  having  been  committed  in  either  county, 
and  by  doing  so  no  one  is  deprived  of  any  constitutional  right.    Ibid.  29, 

4.  But  where  the  entire  offence  is  committed  within  one  count}',  and 
at  an  appreciable  distance  from  the  county  line,  as  in  this  case,  at  a  dis- 
tance of  seventy  rods,  the  party  accused  can  not  be  indicted  and  tried  in 
another  county  for  that  offence.     Ibid.  29. 

Fugitives  feom  justice — extradition. 

5.  Illegal  arrest  in  foreign  coimlry — how  far  it  will  affect  the  juris- 
diction of  the  court  having  cognizance  of  the  alleged  crime.  A  fugitive 
from  justice  has  no  asylum  in  a  foreign  countrj'  when  he  is  guilty  of  an 
offence  for  which  he  is  subject  to  extradition,  by  treaty  between  this  and 
the  foreign  government.  If  he  is  illegally  and  forcibly  removed  from 
such  foreign  country,  that  country  alone  has  cause  of  complaint,  and  he 
can  not  complain  for  it.     Ker  v.  The  People,  627. 

6.  To  an  indictment  for  embezzlement  and  larceny  the  defendant 
pleaded  to  the  jurisdiction  of  the  court,  in  substance,  that  the  President 
of  the  United  States,  upon  the  written  request  of  the  Governor  of  this 
State,  issued  an  extradition  warrant  to  the  government  of  Peru  for  the 
surrender  of  the  defendant,  under  the  treaty  with  that  government,  to  be 
brought  back  to  this  country  on  a  charge  of  larceny;  that  on  the  same 
day  this  warrant  was  issued,  the  Secretary  of  State  made  a  written  request 
upon  the  United  States  consul  acting  at  Lima,  to  procure  the  executive 
of  Peru  to  surrender  the  defendant  to  one  Julian,  under  said  treaty;  that 
no  request  was  ever  made  by  said  consul,  or  by  Julian,  or  by  any  other 
person,  iipon  any  of  the  authorities  of  the  government  of  Peru  for  the 
surrender  of  defendant,  nor  was  any  consent  or  authority  given  by  any 
of  the  authorities  or  agents  of  Peru,  to  Julian  or  to  any  other  person,  to 
arrest  and  remove  defendant  from  Peru;  and  that  on  April  3,  1883,  while 
the  defendant  was  domiciled  at  Lima,  in  Peru,  Julian,  with  the  aid  of 
persons  whose  names  were  unknown,  without  any  authority  or  warrant 
from  the  authorities  or  diplomatic  agents  of  Peru,  arrested  the  defendant, 
and  forced  him  to  go  to  Callao,  and  there  placed  him  on  board  a  vessel 
and  carried  him  to  Honolulu,  and  at  that  port  transferred  him  to  another 
vessel  which  carried  him  to  San  Francisco,  California,  where  he  was 
arrested  on  a  requisition  from  the  Governor  of  this  State,  and  brought  to 
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this  State  for  trial.     The  court  beloM'  sustained  a  demuiTer  to  this  plea: 
Held,  that  the  demurrer  was  properly  sustained.    Ker  v.  The  People,  627. 

7,  The  rule  at  common  law  is,  that  the  court  trying  a  party  for  crime 
committed  within  its  jurisdiction,  will  not  investigate  the  manner  of  his 
capture  in  a  foreign  State  or  country,  though  his  capture  and  return  may 
have  been  plainly  without  authority  of  law.     Ibid,  627. 

8,  Where  legal  steps  have  been  taken  for  the  apprehension  and  return 
to  this  country  of  a  fugitive  from  justice,  and  he  is  brought  back  to  the 
United  States,  where  he  is  arrested  on  a  requisition  of  the  executive  of 
this  State  and  brought  here  for  trial,  the  fact  that  he  may  have  been 
illegally  arrested  in  such  foreign  country  and  brought  to  the  United  States, 
does  not  deprive  the  courts  of  this  State  of  jurisdiction  to  try  him  for  any 
offence  charged  against  him,  the  State  not  being  a  party  to  such  illegal 
arrest  and  abduction.     Ibid,  627. 

9,  Where  a  person  charged  with  crime  in  this  State  was  arrested  in  a 
sister  State  and  brought  here  for  trial,  on  a  requisition  of  the  Governor  of 
this  State,  it  was  held,  that  our  courts,  on  the  trial  of  such  fugitive,  would 
not  inquire  into  the  regularity  of  his  arrest  and  surrender  in  such  sister 
State,  and  that  it  did  not  matter  if  he  had  been  illegally  arrested  in  a 
foreign  country  and  brought  forcibly  to  such  sister  State,     Ibid,  627. 

10,  Extradition — how  far  it  depends  on  treaty.  Where  no  treaty 
exists  between  two  governments  for  the  extradition  of  criminals  fleeing 
from  justice,  there  is  no  obligation  existing  that  can  be  insisted  upon  to 
surrender  them  for  trial  to  the  government  from  which  they  have  fled; 
but  as  a  matter  of  comity  between  friendly  nations,  great  offenders  are 
usually  surrendered  on  request  of  the  government  claiming  the  right  to 
punish  them.     Ibid.  627. 

11. .  When  fugitive  is  returned,  whether  under  a  treaty  or  otherwise — 
for  what  offence  he  may  be  tried.  Where  a  fugitive  from  justice  has 
been  brought  back  to  the  country  from  which  he  has  fled,  on  a  warrant 
of  extradition  in  conformity  with  the  terms  of  a  treaty  existing  between 
two  governments,  he  can  not  be  proceeded  against  or  tried  for  any  other 
offences  than  those  mentioned  in  the  treaty,  and  for  which  he  was  extra- 
dited, without  first  being  afforded  an  opportunity  of  returning.  But  this 
doctrine  has  no  application  where  the  fugitive  has  been  brought  back 
forcibly,  and  not  under  the  terms  of  the  treaty,  or  under  an  extradition 
warrant.     Ibid.  627. 

Embezzlement. 

12.  As  distinguished  from  larceny  at  common  law.  The  fact  that 
the  felonious  taking  of  moneys  and  securities  out  of  a  bank  vault  by  a 
bank  clerk,  and  converting  them  to  his  own  use,  may  be  larceny  at  com- 
mon law,  makes  it  no  less  embezzlement  under  the  statute.  It  is  entirely 
competent  for  the  legislature  to  declare  what  acts  shall  constitute  the 
crime  of  embezzlement,  and  fix  the  punishment.     Ibid,  627. 
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13.  An  indictment  for  embezzlemeut  substantially  in  the  language  of 
the  statute  is  sufficient.     Ker  v.  The  People,  627. 

14.  Of  the  pleadings — and  the  evidence — evidence  of  various  acts. 
The  statute  (section  82  of  the  Criminal  Code)  makes  it  sufficient  for 
an  indictment  for  embezzlement  to  allege,  generally,  an  embezzlement, 
fraudulent  conversion,  or  taking  with  intent  to  convert  to  the  defendant's 
own  use,  the  money,  funds  or  securities  of  the  employer  to  a  certain 
amount  or  value,  without  specifying  any  particulars  of  such  embezzle- 
ment, and  on  the  trial,  evidence  may  be  given  of  any  such  embezzlement, 
fraudulent  conversion,  or  taking  with  such  intent;  and  it  is  made  suffi- 
cient to  maintain  the  indictment,  that  any  bullion,  money,  note,  bank 
note,  check,  draft,  bill  of  exchange  or  other  security  for  money  of  the 
employer,  of  whatever  value  or  amount,  was  fraudulently  converted  or 
taken  with  such  intent  by  the  clerk  or  employe.  In  such  case  it  is  proper 
to  allow  proof  of  any  and  all  acts  of  embezzlement  to  go  to  the  jury. 
Ibid.  G27. 

15.  Compelling  an  election  as  to  a  single  act.  On  an  indictment  for 
embezzlement  and  larceny  of  moneys,  funds  and  securities,  there  is  no 
error  in  the  court  refusing  to  compel  the  prosecution  to  elect  upon  what 
alleged  act  of  embezzlement  or  larceny  a  conviction  will  be  asked,  as 
embezzlement  may,  and  most  often  does,  consist  of  many  acts  done  in  a 
series  of  years  by  virtue  of  the  confidential  relations  existing  between  the 
employer  and  employe.     Ibid.  627. 

16.  The  word  "care,"  as  used  in  section  75  of  the  Criminal  Code, 
relating  to  embezzlement,  is  the  equivalent  of  "custody,"  and  may  mean 
"charge,"  "safe  keeping,"  "preservation,"  or  "security."  The  word  "pos- 
session," as  used  in  the  same  section,  has,  perhaps,  a  different  and 
broader  meaning  than  the  word  "care;"  but  it  may  also  mean,  "to  keep," 
"to  take  or  seize  hold,"  "to  hold  or  occupy,"  as  the  owner  of  projierty 
would  or  might  do.  And  it  matters  little  whether  one  or  both  words  are 
used  in  an  indictment.     Ibid.  627. 

17.  What  is  possession  of  goods  by  an  employe,  belonging  to  em- 
ployer. A  bank  clerk  having  access  to  the  funds  and  securities  of  the 
bank  in  its  vaults,  and  trusted  with  their  keeping  for  various  purposes, 
may  be  said  to  have  their  possession  by  virtue  of  his  employment,  within 
the  meaning  of  section  75  of  the  Criminal  Code.     Ibid.  627. 

18.  As  to  ownership  of  securities  embezzled.  An  indictment  for 
embezzlement  and  larceny  charged  the  money,  funds  and  securities  em- 
bezzled and  stolen,  as  the  goods  and  personal  property  of  A,  B  and  C, 
partners  under  the  name  of  A,  B  &  Co.  The  proof  showed  that  before 
the  alleged  offence  the  firm  was  composed  of  A,  B,  C  and  D,  doing  busi- 
ness under  the  same  name,  the  latter  being  a  special  partner,  and  that 
the  articles  of  partnership  were  a  matter  of  record;  but  that  before  the 
alleged  offence,  D  retired  from  the  firm,  although  the  dissolution  of  the 
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firm  of  the  four  was  not  made  a  matter  of  record,  and  notice  given,  as 
required  by  law:  Held,  that  there  was  no  variance,  as,  after  D  retired, 
the  property  in  fact  belonged  only  to  A,  B  and  C.  Ker  v.  The  People, 
627. 

Encouraging  UNLAWFUii  act. 

19.  Liability  for  consequences.  Several  persons  of  a  party  passing 
along  a  highway  got  out  of  the  wagon  in  which  they  were  traveling  and 
went  into  an  orchard  without  permission.  The  owner  ordered  them  to 
leave,  which  they  refused  to  do,  when  others  from  the  wagon  entered  the 
orchard,  armed  with  clods  of  dirt,  and  assaulted  the  owner,  using  very 
offensive  language  to  him,  and  one  of  the  party  struck  the  owner,  with  a 
clod,  upon  the  back  part  of  the  neck,  felling  him  to  the  ground,  from 
which  blow  death  ensued  in  a  few  minutes.  It  appeared  that  one  of  the 
intruders,  who  was  tried  separately,  took  a  part  in  the  affray,  and  tried  to 
kick  the  deceased  while  lying  prostrate  from  the  blow.  It  was  held,  that 
it  was  not  necessarj'^  to  show  that  he  threw  the  missile  which  caused  the 
death,  in  order  to  sustain  his  conviction  for  manslaughter.  It  was  suffi- 
cient that  he  was  present,  encouraging  the  perpetration  of  the  offence,  to 
make  him  equally  guilty  with  the  party  who  struck  the  fatal  blow.  Ritz- 
man  v.  The  People,  362. 

BUKGIiARY   OF   RAILWAY   CAR. 

20.  Sufficiency  of  indictment  after  verdict  and  sentence.  A  count 
in  an  indictment  for  burglary,  after  the  appropriate  introductory  matter, 
charged  that  the  defendants  "willfully,  maliciously,  feloniously  and  bur- 
glariously, without  force,  did  then  and  there  enter  into  a  freight  railroad 
car,  *  *  *  then  and  there  being  open,  with  intent,  then  and  there, 
therein  feloniously  and  burglariously  to  steal,  take  and  carry  away,"  etc. 
No  objection  was  taken  to  the  same  before  trial,  or  by  motion  in  arrest 
of  judgment.  On  error  it  was  objected  that  the  count  was  bad  for  not 
stating  that  the  windows  and  doors  of  the  car  were  open:  Held,  that  as 
the  objection  was  to  the  form  rather  than  the  substance  of  the  indict- 
ment, even  if  well  taken  at  an  earlier  stage  of  the  proceeding  it  could 
not  avail  on  error,  and  that  it  would  be  presumed  the  evidence  showed 
that  the  doors  and  windows  of  the  car  were  open  at  the  time  of  the  un- 
lawful entry.     Brennan  v.  The  People,  535. 

Shooting  the  wrong  man. 

21.  Assault  to  murder  a  person  other  than  the  one  intended,  or 
without  intent  as  to  any  particular  one — recklessness — general  malice. 
Where  a  person  deliberately  shoots  at  A,  and  in  the  direction  of  B,  and 
the  ball  misses  A  and  strikes  B,  inflicting  a  wound,  these  facts  will  suffi- 
ciently show  the  intention  of  the  person  shooting  to  kill  and  murder  B, 
although  he  has  no  actual  malice  or  ill-feeling  toward  B,  and  he  may 
be  convicted  of  an  assault  upon  B  with  intent  to  kill  and  murder  him. 
Dunaway  v.  The  People,  333. 
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22.  Where  an  act,  unlawful  in  itself,  is  done  with  deliberation  and  with 
the  intention  of  killing  or  inflicting  serious  bodily  harm,  though  the  in- 
tention be  not  directed  to  any  particiilar  person,  and  death  ensue,  it  will 
be  murder  at  common  law.  Thus,  if  a  party  fires  a  gun-shot  into  a  crowd 
of  persons  with  intent  to  murder  some  one,  or  when  it  is  done  with  crimi- 
nal recklessness,  the  killing  will  be  murder,  although  no  intention  existed 
to  kill  any  particular  person.     Dunaicay  v.  The  People,  333. 

23.  Where  one,  without  provocation,  discharged  his  pistol  directly  at  a 
group  of  persons,  it  matters  not  what  person  he  intended  to  kill;  or  if, 
under  such  circumstances,  he  shoots  a  person  other  than  the  one  intended, 
the  act,  from  its  recklessness  and  want  of  provocation,  will  be  referred  to 
no  other  cause  than  malice.  Such  reckless  acts  imply  general  malice. 
Ibid.  333. 

Eape, 

24.  Omitting  to  resist  or  make  outcry.  If  a  woman,  when  raped,  is 
paralyzed  by  fear,  she  will  not  be  expected  to  make  resistance  or  outcrj' ; 
and  if  the  superiority  of  the  defendant's  strength  over  hers  is  very  great, 
she  might  not  be  able  to  make  effectual  resistance.  If  so  remote  from  all 
human  help  that  an  outcry  would  prove  unavailing,  none  need  be  made, 
as  the  law  does  not  require  the  doing  of  impossible  or  useless  acts.  Aus- 
tine  V.  The  People,  248. 

25.  In  a  prosecution  for  a  rape,  where  the  defendant  asked  the  coui-t  to 
instruct  the  jury  as  to  the  legal  presumption  arising  from  the  conduct  of 
the  prosecutrix,  such  as  failing  to  resist  or  make  an  outcry,  the  court 
modified  the  instruction  by  adding  the  words,  "unless  there  was  good 
excuse,"  etc.:  Held,  that  the  modification  was  erroneous.  Instead  of 
the  words  "good  excuse,"  the  court  should  have  added  what,  in  law,  in 
the  particular  instance,  constituted  a  "legal  excuse,"  leaving  the  jury  to 
find  if  the  requisite  facts  constituting  such  legal  excuse  were  proved. 
Ibid.  248. 

Eeasonable  doubt. 

26.  Degree  of  proof  required  to  make  out  a  defence — and  as  to 
different  defences,  in  that  regard — of  a  reasonable  doubt,  as  applied 
to  distinct  elements  in  the  case,  or  to  the  whole  case.  On  the  trial  of 
one  indicted  for  robbery,  in  which  an  alibi  was  set  up  in  defence,  the 
proof  on  the  part  of  the  People  tending  to  prove  defendant's  guilt,  and 
on  the  part  of  the  defence  the  alibi,  the  court  instructed  orally,  by 
consent,  as  follows:  "You  should  not  convict  defendant,  unless,  after 
considering  all  the  evidence  introduced  in  this  case,  you  are  satisfied  of 
his  guilt  beyond  all  reasonable  doubt;  and  if,  after  considering  all  the 
evidence  introduced  by  the  prosecution,  and  all  the  evidence  introduced 
by  the  defence,  you  entertain  a  reasonable  doubt  as  to  whether  the  de- 
fendant, J.  M.,  has  been  identified  as  one  of  the  persons  present  and 
participating  in  the  offence  charged,  you  should  find  him  not  guilty:" 
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Held,  that  such  instruction  was  as  favorable  to  the  defence  endeavored 
to  be  made  as  the  defendant  could  ask.     MuUlns  v.  The  People,  42. 

27.  It  seems  that  some  defences  in  criminal  cases  must  be  proved  by 
a  preponderance  of  the  evidence,  among  which  are  licenses  or  authoriza- 
tions from  the  State,  and  pleas  of  autre  fois  acquit.  But  whether  the 
burden  of  proving  an  alibi  by  a  preponderance  of  evidence  rests  on  the 
defendant,  the  authorities  are  not  harmonious.     Ibid.  42. 

28.  The  general  rule  is,  that  when  the  prosecution  makes  out  Sl^ch  a 
case  as  will  sustain  a  verdict  of  guilty,  and  the  defendant  offers  evidence, 
the  burden  is  on  him  to  make  out  that  defence,  whatever  it  may  be;  but 
as  to  an  alibi,  and  all  other  like  defences  that  tend  merely  to  cast  a  rea- 
sonable doubt  on  the  case  made  by  the  prosecution  when  the  proof  is  in, 
then  the  primary  question  is,  the  whole  evidence  being  considered,  is  the 
defendant  guilty  beyond  a  reasonable  doubt.     Ibid.  42. 

29.  It  is  not  correct  to  instruct  the  jury  in  a  criminal  case,  that  when 
they  have  considered  all  the  evidence  offered  on  the  point  made  as  to  an 
alibi,  which  is  interposed  as  a  defence,  if  thej'  have  a  reasonable  doubt 
as  to  whether  "  defendant  was  in  some  other  place  when  the  offence  was 
committed,"  they  should  acquit.  A  better  expression  of  the  law  would 
be,  when  the  jury  have  considered  all  the  evidence,  as  well  that  touching 
the  question  of  the  alibi,  as  the  criminating  evidence  introduced  by  the 
prosecution,  then,  if  they  have  any  reasonable  doubt  of  the  guilt  of  the 
accused,  they  should  acquit,  otherwise  not.     Ibid.  42. 

30.  It  is  not  proper  for  the  court  to  designate  any  particular  branch 
of  the  case,  and  tell  the  jury  unless  it  is  proved  beyond  a  reasonable 
doubt  they  should  acquit.  The  "reasonable  doubt"  the  jury  is  permitted 
to  entertain,  must  be  as  to  the  guilt  of  the  accused  on  the  whole  evidence, 
and  not  as  to  a  particular  fact  in  the  case.     Ibid.  42. 

Evidence  in  criminal  cases. 

31.  Exclamation  of  one  of  several  persons  who  had  committed  an 
unlawful  act.  Several  persons,  including  one  who  was  put  upon  trial  for 
murder,  while  traveling  along  the  road  entered  an  orchard  by  the  road 
side,  when,  without  justification,  in  a  difficulty  with  the  owner,  who  had 
ordered  them  to  go  out  of  his  orchard,  some  one  of  the  party,  by  a  blow 
with  a  clod,  killed  the  owner,  and  they  all  then  got  into  the  wagon  and 
started  toward  their  homes.  A  party  in  pursuit  of  them,  seeking  to  have 
them  arrested,  passed  the  wagon,  when  some  one  of  them  called  out, 
"Hello,  good-looking  fellow!"  or  something  like  that,  but  such  witness 
so  addressed  could  not  say  the  defendant  was  in  the  wagon  at  that  time. 
It  appeared,  however,  from  the  defendant's  own  testimony,  that  he  did 
not  get  out  of  the  wagon  until  after  they  reached  the  next  point  where 
they  stopped:  Held,  that  the  court  properly  refused  to  strike  out  of  the 
testimony  the  words  so  spoken  to  the  witness.  Ritzman  v.  The  People, 
362. 
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Accomplice. 

32.  Conviction  on  his  uncorroborated  testimony.  Whatever  may  be 
the  rule  in  other  States  with  respect  to  the  right  of  a  jury  to  convict  upon 
the  uncorroborated  testimony  of  an  accomplice,  it  is  well  settled  that  the 
right  exists  here,  and  convictions  on  such  testimony  will  not  be  disturbed 
by  this  court  on  that  ground  alone.     Rider  v.  The  People,  11. 

Assigning  counsel  to  prisonek. 

33.  Duty  of  the  court.  Section  422  of  the  Criminal  Code,  making 
it  the  duty  of  the  court  to  assign  counsel  to  a  person  charged  with  crime 
when  he  is  unable  to  employ  one,  conferred  no  new  power,  nor  did  it 
impose  any  additional  duty.  It  but  formulated  the  common  law  already 
in  force.     Johnson  et  al.  v.  Whiteside  County,  22. 

34.  Liability  of  county  for  fee  of  the  attorney  so  assigned.  See 
COUNTIES,  3. 

Gaming.  * 

35.  Civil  remedy  to  recover  money  lost,  etc. — constitutionality  of 
the  Criminal  Code  in  the  matter  of  providing  several  remedies  for  the 
suppression  of  gambling — as  to  whether  embracing  more  than  one  sub- 
ject.    See  STATUTES,  1  to  4. 

Defendant  as  a  witness. 

36.  As  to  his  credibility  when  testifying  in  his  own  behalf — how  to 
be  determined.     See  WITNESSES,  4. 

CKOSS-EXAMINATION.     See  EVIDENCE,  17  to  20. 

DAMAGES. 
In  case  of  appeals  foe  delay,  etc.     See  APPEALS  AND  WEITS 
OF  EKEOK,  9. 

DEDICATION.    " 
Eeseevation  in  a  deed. 

1.  As  to  part  of  a  lot  for  an  alley.  An  owner  of  a  tract  of  land  in 
a  city  sold  and  conveyed  the  south  forty-nine  feet  thereof,  the  deed  con- 
taining this  clause:  "Excepting  and  reserving  therefrom  ten  feet  across 
the  west  end  of  said  premises,  for  an  alley:"  Held,  that  the  ten  feet 
across  the  west  end  did  not  pass,  but  was  reserved  from  the  grant,  and 
dedicated  to  a  specified  purpose, — to  be  used  for  an  alley.  Kueclcen 
et  al.  V.  Voltz,  264. 

DEEDS.     See  CONVEYANCES. 

DELIVERY. 

As  TO   CHOSES   in  ACTION. 

Whether  delivery  essential  to  pass  title.     See  ASSIGNMENT,  6,  7, 
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DEMAND. 

Levy  and  sale  on  execution. 

Demand  of  payment  before  levy— whether  essential.     See  SALES,  1. 

DENTAL  SUKGEEY,  AND  THE  PRACTICE  OF  DENTISTRY. 

DENTAIi  EXAMINATIONS. 

1.  Under  act  of  1881 — who  may  determine  as  to  a  compliance  with 
the  requirements  of  the  act.  Whether  a  dental  college  is  "reputable" 
or  not,  within  the  ordinary  meaning  of  that  word,  is  not  a  legal  ques- 
tion, but  a  question  of  fact.  So,  also,  are  the  requirements  in  the  act 
approved  May  30,  1881,  entitled  "An  act  to  insure  the  better  education 
of  practitioners  of  dental  surgery,  and  to  regulate  the  practice  of  dent- 
istry in  the  State  of  Illinois,"  in  regard  to  the  annual  delivery  of  full 
courses  of  lectures  and  instruction,  questions  of  fact.  These  questions 
are  by  the  act  submitted  to  the  decision  of  the  State  Board  of  Dental 
Examiners.  Their  action  is  to  be  predicated  upon  the  requisite  facts, 
and  no  other  tribunal  is  authorized  to  investigate  them.  The  act  of 
ascertaining  and  determining  what  are  the  facts,  is  in  its  nature  judicial, 
involving  investigation,  judgment  and  discretion.  People  ex  rel.  v.  Illi- 
nois State  Board  of  Dental  Examiners,  180. 

DESCRIPTION— BOUNDARIES. 

Monuments,  as  prevailing  ovee  distances. 

1.  Meaning  of  descriptive  words,  how  ascertained.  Monuments 
showing  the  boundaries  of  a  lot  conveyed,  must  prevail  over  the  distances 
given  in  the  description.  The  surroundings  under  which  the  language 
of  a  deed  is  used  may  be  considered,  to  give  a  proper  construction  to  the 
words,  and  that  part  of  a  description  which  the  parties  must  be  supposed 
most  fully  to  understand,  will  govern.  And  where  a  lot  is  sold- as  platted, 
the  fences  and  surveyor's  marks  upon  the  ground,  as,  stakes,  are  facts 
indicating  its  boundaries,  and  will  prevail  over  an  attempt  to  describe  the 
lot  by  distances.     Bolden  et  al.  v.  Sherman,  418. 

Sufficiency  of  description. 

2.  As  failing  to  give  any  specific  tract.  A  deed  described  the  land 
as  "sixty-seven  acres,  part  of  claim  1096,  survey  117."  Survey  117  con- 
tained one  hundred  and  thirty-four  and  a  fraction  acres:  Held,  that  the 
description  was  fatally  defective,  it  failing  to  describe  definitely  any 
specific  tract;  held,  also,  that  it  could  not  convey  an  undivided  half  of 
survey  117,  for  the  reason  that  an  undivided  half  of  the  north-west  half 
of  the  undivided  half  of  a  tract  of  land  describes  nothing  tangible,  either 
in  quantity  or  interest.     Lancey  v.  Brock,  609. 

Different  descriptions  in  the  same  deed. 

3.  Rejecting  one  of  them.  Where  there  are  two  descriptions  of  the 
same  premises  in  a  deed  or  other  writing,  one  of  which  is  complete  and 
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the  other  has  something  added  which  is  subordinate  and  incorrect,  the 
incorrect  or  subordinate  part  may  be  regarded  as  surplusage.  Burns  v. 
Miller  et  al.  242. 

4.  A  decree  on  a  bill  for  the  assignment  of  dower  and  partition  of  lands 
found  that  the  ancestor  of  the  heirs,  and  husband  of  the  widow,  died 
seized  of  the  north-west  quarter  of  the  south-west  quarter  of  section  1, 
and  the  north  half  of  the  south-west  quarter  of  the  south-west  quarter  of 
section  1,  in  town  14  south,  range  2  east,  and  other  lands  described,  and 
appointed  commissioners  to  set  apart  the  widow's  dower  in  such  lands, 
and  divide  the  residue  thereof  between  the  heirs,  if  partition  could  be 
made  without  prejudice  to  the  owners.  The  commissioners  reported  that 
they  had  examined  "the  said  real  estate,"  and  set  apart  and  allotted  to  the 
widow,  "as  her  dower  in  full  in  and  to  said  real  estate,"  the  north-west 
quarter  of  the  south-west  quarter,  and  the  north  half  of  the  south-west 
quarter  of  the  south-west  quarter  of  section  2,  town  14  south,  range  2 
east.  It  further  appeared  that  the  deceased  ancestor  never  owned  any 
such  land  in  section  2:  Held,  that  from  the  whole  decree  it  was  apparent 
the  commissioners  never  intended  to  set  off  to  the  widow  the  land  de- 
scribed as  being  in  section  2,  but  on  the  contrary  it  was  plain  that  the 
figure  "2"  was  used  when  "1"  was  intended,  and  that  the  description  of 
the  land  as  being  in  section  2  might  be  rejected  as  surplusage.    Ibid.  242. 

DIVOECE  AND  ALIMONY. 

Alimony. 

1.  Of  its  reasonableness.  After  a  decree  of  divorce  in  favor  of  a 
wife,  giving  her  the  custody  of  the  two  children  of  the  marriage,  (a  son, 
aged  fifteen  years,  and  a  daughter,  aged  thirteen  years,)  it  was  agreed 
that  the  husband  should  pay  the  wife  $150  per  month,  which  was  more 
than  one-half  of  his  net  income,  and  give  her  all  his  household  furni- 
ture, worth  from  $3000  to  $5000,  and  the  court  decreed  accordingly.  The 
wife  agreed  to  this,  with  full  knowledge  of  the  husband's  circumstances, 
and  was  in  no  respect  deceived  or  misled,  and  it  appeared  that  she 
brought  to  the  husband  no  property,  and  that  the  burden  of  paying  taxes 
and  assessments,  and  rebuilding,  repairing,  renting,  collecting  rents,  etc., 
was  left  upon  him.  Afterward,  the  wife  filed  her  petition  to  be  allowed 
a  further  sum  for  the  support  and  education  of  the  children,  and  the 
court  required  the  husband  to  pay  $25  per  month  additional  alimony,  and 
to  pay  the  wife's  solicitor  $200,  and  the  costs  of  the  proceeding:  Held, 
the  sum  first  allowed  was  sufficient,  and  that  the  wife  should  pay  her  own 
attorney's  fees,  and  the  supplemental  decree  increasing  the  alimony  and 
directing  the  husband  to  pay  the  attorney's  fees  was  reversed,  each  party 
to  pay  the  costs  incurred  by  him  or  her.     Dawson  v.  Dawson,  279. 

45—110  iLii. 
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EASEMENTS. 

Of  the  diffeeent  kinds. 

1.  And  the  incidents  thereof.     Easements  are  of  two  kinds — appur- 
tenant or  appendant,  and  in  gross.     The  former  run  with  the  land,  and' 
pass  by  a  deed  of  conversance;   but  the  latter  are  personal,  and  will  not 
pass  by  a  deed  of  conveyance.     Kuecken  et  al.  v.  VoUz,  264. 

Whether  in  geoss,  oe  appuetenant. 

2.  Presumption.  The  grant  of  a  way  is  never  presumed  to  be  in 
gross  when  it  can  be  fairly  construed  to  be  appurtenant  to  the  land. 
Ibid.  264. 

3.  Reservation  of  a  servitude — whether  the  servitude  becomes  ap- 
purtenant. Where  it  appears,  by  fair  interpretation  of  the  words  of  a 
grant,  that  it  was  the  intention  of  the  parties  to  create  or  reserve  a  right, 
in  the  nature  of  a  servitude  or  easement,  in  the  property  granted,  for  the 
benefit  of  other  land  of  the  grantor,  and  originally  forming,  with  the  land 
conveyed,  one  parcel,  such  right  will  be  deemed  appurtenant  to  the  land 
of  the  grantor,  and  binding  on  that  conveyed  to  the  grantee;  and  the 
right  and  burden  thus  created  will  pass  to  and  be  binding  on  all  subse- 
quent grantees  of  the  respective  lots  of  land.     Ibid.  264. 

4.  In .  the  particular  case.  A,  being  the  owner  of  eighty-nine  feet 
of  ground,  bounded  on  the  east  and  south  by  two  streets,  and  extending 
west  ninety  feet  to  a  lot  extending  north  and  south  its  entire  width,  in 
1856  sold  B  the  south  forty-nine  feet  of  the  tract,  which  was  followed 
by  a  deed  on  June  1,  1860,  the  contract  and  deed  both  containing  this 
clause:  "Excepting  and  reserving  therefrom  ten  feet  across  the  west  end 
of  said  premises,  for  an  alley. "  This  forty-nine  feet  passed  by  mesne 
convej'ances  to  C,  the  deeds  containing  the  same  reservation  as  in  the 
deed  from  A.  In  1860  A  sold  to  D  twenty  feet  off  the  south  side  of  the 
remainder  of  his  said  tract,  but  prior  to  this  he  conveyed  the  north  twenty 
feet  joining  that  sold  to  D,  and  it  passed  by  mesne  conveyances  to  E. 
The  deeds  conveying  each  of  these  tracts  contained  the  same  exception 
and  reservation  as  in  the  first  deed.  At  the  time  A  sold  the  forty-nine 
feet  he  did  not  occupy  any  part  of  the  tract,  but  was  a  non-resident  of  the 
State:  Held,  that  the  situation  and  location  of  the  property,  the  manner 
in  which  it  was  used,  in  connection  with  the  reservation  and  exceptions 
contained  in  all  the  deeds  from  A,  clearly  indicated  an  intention  to  create 
or  establish  an  alley  for  a  right  of  way,  in  the  nature  of  an  easement  in 
the  property  granted  to  B,  for  the  benefit  of  the  other  adjoining  property 
owned  by  A.     Ibid.  264. 

Non-user — its  effect. 

5.  Easements  acquired  by  deed,  as  a  general  rule,  are  not  lost  by  non- 
user,  when  there  is  no  adverse  possession  to  bar  the  right.     Ibid.  264. 

Limitation. 

6.  What  is  an  adverse  possession.  In  order  to  bar  an  easement, 
such  as  a  right  of  way  appurtenant,  the  proof  must  show  twenty  years' 
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adverse  possession.  The  building  of  a  sidewalk  on  a  street  adjoining 
land  over  which  there  is  such  an  easement,  and  maintaining  the  same, 
can  not  be  regarded  as  an  adverse  possession  of  such  land.  Kuecken 
et  al.  V.  Voltz,  264. 

Passing  by  gkant. 

7.     With  the  principal  thing.     See  CONVEYANCES,  4. 

EJECTMENT. 

Of  the  evidence. 

1.  As  showing  prima  facie  case  for  plaintiff.  On  the  trial  of  an 
action  of  ejectment,  the  plaintiff  showed,  bj^  affidavit,  that  a  certain  per- 
son was  the  common  source  of  each  party's  title,  and  then  introduced 
in  evidence  a  deed  of  conveyance  from  the  person  so  shown  to  be  the 
common  source  of  title,  and  rested:  Held,  that  this  proof  made  out  a 
prima  facie  case  for  the  plaintiff,  and  entitled  him  to  recover  unless  a 
good  defence  was  shown.     Roosevelt  v.  Himgate,  595. 

Special  pleas. 

2.  Which  were  held  improper.  In  ejectment  the  defendant  pleaded 
two  special  pleas:  First,  that  the  defendant  held  possession  from  the 
plaintiff  as  a  tenant  from  year  to  year,  which  tenancy  had  not  been  ter- 
minated by  sixty  days'  notice  prior  to  the  end  of  the  year;  and  second, 
that  the  defendant  held  the  lands  by  virtue  of  a  written  lease  from  the 
plaintiff,  from  March  1,  1883,  to  March  1,  1884, — the  suit  having  been 
brought  prior  to  the  latter  day:  Held,  that  these  pleas  were  whollj^  im- 
proper, as  every  matter  of  defence  in  them  was  admissible  under  the 
general  issue,  which  was  also  pleaded.     Ibid.  595. 

As    TO    SOUECE    OF   TITLE. 

3.  Cross-examination  as  to  source  of  title  under  which  the  respective- 
parties  claim.  Where  the  plaintiff  in  ejectment  files  an  affidavit  that  he 
claims  title  through  a  common  source  with  the  defendant,  and  the  de- 
fendant, or  his  agent  or  attorney,  denies  under  oath  that  he  claims  title 
through  such  source,  or  states  that  he  claims  title  through  some  other 
source,  the  latter  will  not  be  subject  to  a  cross-examination  as  to  his 
source  of  title.  Such  statement  under  oath,  under  section  25  of  the 
Ejectment  act,  is  in  the  nature  of  an  affidavit,  Thatcher  v.  Olmstead 
et  al.  26. 

PKOOF  of  defendant's   POSSESSION. 

4.  And  claim  of  title — whether  necessary.  In  an  action  of  ejectment, 
where  the  defendant  pleads  the  general  issue  only,  it  is  not  necessary, 
under  the  statute,  for  the  plaintiff  to  prove  that  the  defendant  was  in 
possession  of  the  premises,  or  claimed  an  interest  or  title  therein.  Wie- 
land  et  al.  v.  Kobick,  16. 
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ELECTIONS. 
Contested  election. 

1.  How  far  governed  by  chancery  principles  and  rules.  A  proceed- 
ing to  contest  an  election  is  to  be  tried  in  like  manner,  and  like  evidence" 
is  admissible  and  like  principles  must  control,  as  in  the  trial  of  causes 
in  chancery.     McKinnon  v.  The  People  ex  rel.  305. 

2.  Intention  of  the  voter — how  ascertained.  "Where  the  question  is 
for  what  or  for  whom  a  ballot  should  be  counted,  the  intention  of  the 
voter  should,  if  possible,  be  ascertained,  and  when  ascertained  it  must 
control.     Ibid.  305. 

3.  Where  there  is  a  mistake  or  imperfection  in  the  ballots  cast  at  an 
election,  extraneous  evidence  is  admissible  in  a  contest  to  show  what  was 
intended.  So  where  ballots  were  cast  at  an  election  for  Henry  M.,  and 
also  some  for  Joseph  M. ,  it  was  proved  in  a  contest  of  the  election  that 
Henry  M.  was  the  democratic  nominee,  and  another  the  republican  nom- 
inee, to  be  voted  for  at  that  election  for  the  ofl&ce  of  town  clerk,  and  that 
there  were  no  other  candidates  for  that  office  at  that  election,  and  that  no 
person  by  the  name  of  Joseph  M.  resided  in  the  town  or  was  known  to  the 
witnesses,  residents  of  such  town,  and  also  that  the  name  of  Joseph  M. 
was  printed  on  a  number  of  democratic  ballots,  and  voted  by  mistake: 
Held,  that  the  evidence  was  properly  received,  and  the  ballots  cast  for 
Joseph  M.  counted  for  Henry  M.     Ibid.  305. 

4.  Where  a  patent  ambiguity  is  raised  in  respect  to  the  name  of  a 
candidate  upon  a  ballot,  the  voter  casting  the  same  may,  if  he  so  elects, 
be  allowed  to  testify  for  whom  he  intended  to  vote,  or  what  he  intended 
by  the  ballot.     Ibid.  305. 

EMBEZZLEMENT.     See  CRIMINAL  LAW,  12  to  18. 

EMINENT  DOMAIN. 
Measure  oe  damages. 

1.  Loss  of  profits  in  business  on  the  premises — as  an  element  of 
damages.  On  an  application  to. condemn  for  a  right  of  way  for  a  railroad, 
a  part  of  four  lots,  held  by  the  defendant  under  a  lease,  which  leasehold 
lots  were  occupied  by  the  defendant  in  connection  with  adjacent  lots,  of 
which  he  was  the  absolute  owner,  and  which  were  used  in  carrjnng  on 
an  extensive  hot-bed  system  of  flower- gardening,  the  court  instructed 
the  jury  that  there  could  be  no  recovery  for  loss  of  business  or  loss  of 
profits:  Held,  that  the  instruction  was  correct.  Chicago  and  Evanston 
Railroad  Co.  v.  Dresel,  89. 

2.  Of  the  proper  basis  for  damages,  where  a  part  of  the  premises 
are  held  under  lease,  and  the  residue  in  fee.  A  person  occupied  four- 
teen lots  in  a  certain  block  in  carrying  on  the  business  of  flower-garden- 
ing, as  one  tract,  or  as  an  entirety,  holding  four  of  them  under  a  lease  for 
two  years,  and  owning  the  other  ten,  and  a  railway  company  sought  to 
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take  a  portion  of  the  leasehold  property  for  a  right  of  way.  It  was  held, 
if  by  so  doing  the  market  value  of  the  whole  tract  was  lessened  during 
the  two  years  the  lease  had  to  run,  the  owner  and  occupant  ought  to  be 
allowed  damages  to  the  extent  that  the  market  value  of  the  entire  prop- 
erty was  thereby  depreciated.  Chicago  and  Evanston  Railroad  Co.  v. 
Dresel,  89. 

3.  As  to  the  use  of  land  sought  to  be  condemned — market  value. 
The  true  test  as  to  damages  to  be  paid  for  land  taken  for  a  public  use,  is 
its  market  value  for  an}-  purpose  to  which  it  is  adapted  or  may  be  applied. 
If  lots  sought  to  be  condemned  are  in  use  for  market  gardening  purposes, 
and  are  more  valuable  for  that  purpose  than  for  any  other,  the  owner  will 
have  the  right  to  show  that  fact;  and  hence  there  is  no  error  in  admitting 
proof  in  such  case  of  the  value  of  the  manure  or  compost  on  the  land, 
per  load.     Chicago  and  Evanston  Railroad  Co.  v.  Jacobs,  414. 

4.  Former  decision.  The  case  of  Lake  Shore  and  Michigan  South- 
ern Ry.  Co.  V.  Chicago  and  Western  Indiana  Railroad  Co.  100  111.  21,  as 
to  fixing  the  damages  for  lots  condemned  for  a  right  of  way,  on  a  differ- 
ent basis  than  their  market  value,  is  to  be  applied  only  to  propert}^  which 
in  its  use  or  condition  has  no  market  value.     Ibid.  414. 

New  teial — excessive  damages. 

5.  In  proceeding  under  Eminent  Domain  act.    See  NEW  TEIALS,  1, 

ESTOPPEL. 

A  paety's  own  admissions  or  statements. 

1.  When  acted  upon.  After  the  death  of  an  attorney  who  had  been 
attending  to  legal  business  for  a  party,  the  latter  refused  to  recognize 
the  attorney's  partner  as  having  any  interest  in  the  claim  for  services, 
insisting  that  he  employed  the  partner  who  had  died,  alone,  and  thereby 
induced  the  administrators  of  the  deceased  attorney  to  sue  in  their  names 
for  the  fees  due  for  such  services:  Held,  that  in  such  suit  the  defendant 
was  precluded  from  insisting  that  he  retained  the  firm.  Parties  are 
precluded  from  contradicting  their  solemn  admissions  or  statements, 
deliberately  made,  when  acted  on  by  others.    Moshier  v.  Frost  et  al.  206. 

To  claim  under  a  judgment. 

2.  Which  the  plaintiff  assumed  to  vacate.  A  judgment  at  law  was 
obtained,  as  the  defendant  claimed,  without  any  service  of  process  upon 
him.  The  plaintiff  in  the  judgment  then  sought  to  make  the  defendant 
a  party  by  scire  facias,  and  in  that  proceeding  the  plaintiff  filed  a  paper, 
signed  by  himself,  purporting  to  vacate  the  judgment.  The  proceeding 
by  scire  facias  was  dismissed.  Afterwards  the  plaintiff  sought  to  collect 
his  judgment  by  creditor's  bill,  when  the  defendant  claimed  that  by 
reason  of  the  paper  purporting  to  vacate  the  judgment  the  plaintiff  was 
precluded  from  further  claiming  under  it.     But  there  was  no  considera- 
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tion  for  that  paper,  it  was  adjudged  of  no  effect  for  the  purpose  intended, 
and  induced  no  change  in  the  conduct  of  the  defendant, — so  there  was 
no  estoppel.     Colson  v.  Leitch,  504. 

Infancy  as  a  defence. 

3.  Estoppel  to  disaffirm  contract — fraudulent  representations.  A 
person  is  not  estopped  from  setting  up  infancj^  as  a  defence  to  a  contract, 
by  his  fraudulent  representation  at  the  time  the  contract  was  made  that 
he  was  of  full  age.  So  a  statement  in  a  deed  of  a  minor  that  she  is  "un- 
married, and  of  age,"  is  not  an  estoppel  to  the  disaffirmance  of  it  when 
becoming  of  age.  The  doctrine  of  estoppel  is  inapplicable  to  infants. 
Wieland  et  al.  v.  Kobick,  16. 

EVIDENCE. 

Judicial  notice. 

1.  As  to  organization  of  city  of  Chicago  —  location  of  Chicago 
river — and  denseness  of  population.  This  court  will  take  judicial  notice 
of  the  fact  that  the  city  of  Chicago  is  organized  under  the  general  "x'^ct 
to  provide  for  the  incorporation  of  cities  and  villages,"  in  force  July  1, 
1882;  and  also  that  the  Chicago  river  is  situated  in  the  midst  of  the  city, 
where  a  dense  population  exists,  and  near  which  much  of  the  business 
of  the  city  is  transacted.     Harmon  v.  City  of  Chicago,  400. 

Secondaey  evidence. 

2.  Proof  of  abstract  of  title.  Where  original  evidence,  such  as  a 
deed  or  other  instrument,  is  lost  or  destroyed,  secondary  evidence  may 
be  introduced  to  prove  its  contents.  But  an  abstract  of  title  of  real  estate 
can  not  be  regarded  as  original  evidence.  It  is  but  secondary  evidence 
itself,  and  therefore  its  contents  can  not  be  proven  by  other  evidence  in 
case  of  loss  or  destruction.     Thatcher  v.  Olmstead  et  al.  26. 

Pakol  evidence. 

3.  To  show  mistake  in  a  written  instrument.  Parol  evidence  is  ad- 
missible on  a  bill  in  equity  to  reform  a  written  tiontract  on  the  ground  of 
mistake,  to  establish  the  fact  of  there  being  a  mistake;  and  such  cases, 
like  cases  of  fraud,  form  an  exception  to  the  general  rule,  which  excludes 
parol  evidence  to  vary  written  contracts.  Ewing  v.  Sandoval  Coal  and 
Mining  Co.  290. 

Opinions  of  witnesses. 

4.  As  to  value  of  orchard  crops.  On  a  question  of  the  rents  and 
profits  derived  from  the  use  of  an  orchard  by  a  defendant,  farmers  own- 
ing and  having  charge  of  other  orchards  in  the  immediate  vicinity,  and 
who  are  well  acquainted  with  the  orchard  in  question,  may  testify  to 
what  their  own  orchards  produced,  and  give  their  opinions  from  that, 
and  their  knowledge  of  the  orchard  occupied  by  the  defendant,  what  it 
should  have  produced,  and  such  opinions  may  be  received  and  consid- 
ered.    Bradshaw,  Admr.  v.  Atkins,  323. 


INDEX.  711 

EVIDENCE.     Continued. 

Eefeeshing  memory  of  witness. 

5.  Whether  proper  to  he  allowed.  Where  an  original  manuscript 
article  published  in  a  newspaper  is  shown  to  be  lost,  the  reporter,  who 
wrote  the  same  from  a  verbal  interview  with  one  who  is  sued  for  uttering 
alleged  libelous  matter  in  the  same,  may  be  shown  such  published  article 
to  refresh  his  memory  as  to  what  the  defendant  told  him,  if  the  article  is 
libelous  and  set  out  in  the  declaration,  and  it  is  error  to  refuse  to  allow 
the  witness  to  read  the  same  for  that  purpose.     Clifford  v.  Drake,  135. 

Admissions. 

6.  Amounting  to  proof  of  life  tenant's  death.  The  heirs  of  a  de- 
ceased person  can  not  recover  in  ejectment  the  lands  of  their  ancestor  set 
off  to  the  widow  as  dower,  during  her  lifetime;  but  when  it  is  admitted 
on  the  trial  that  plaintiffs  are  prima  facie  entitled  to  recover  the  lands 
in  controversy  by  reason  of  being  the  heirs  of  F.  M.,  deceased,  who  died, 
etc.,  seized  in  fee  of  the  lands,  proof  of  the  widow's  death  may  be  re- 
garded as  waived  or  her  death  as  conceded.     Burns  v.  Miller  et  al.  242. 

7.  Admission  by  one,  as  to  joint  interest — whether  binding  on  all. 
Where  parties  have  a  joint  interest  in  a  matter  in  suit,  an  admission 
made  by  one  is  in  general  competent  evidence  against  all.  McMillan 
et  al.  V.  McDill  et  al.  47. 

8.  On  contest  of  will — as  to  sanity  of  testator — admissions  of  devisee 
or  legatee.  In  the  case  of  several  legatees  or  devisees,  however,  who 
take,  not  a  joint  interest,  but  separate  interests,  the  declarations  or  ad- 
missions of  a  portion  only  of  them,  are  not  competent  to  show  the  insanity 
or  want  of  mental  capacity  of  the  testator,  on  bill  in  chancery  to  contest 
the  validity  of  the  will  on  that  ground,  and  it  is  error  to  admit  such  evi- 
dence, though  limited  by  the  court  to  the  party  or  parties  making  the 
same.  The  effect  of  such  testimony  upon  the  issue  involved,  the  validity 
or  invalidity  of  the  will,  could  not  be  so  limited  but  that  if  it  operated 
against  the  legatee  or  devisee  making  the  admissions,  it  must  operate 
against  all  who  claimed  under  the  will.  It  seems  the  rule  is  different  as 
to  the  declarations  of  a  sole  legatee  or  devisee.     Ibid.  47. 

Medical  and  other  scientific  books. 

9.  Whether  admissible  in  evidence  before  a  jury.  The  weight  of 
current  authority  is  decidedly  against  the  admission  of  scientific  books 
in  evidence  before  a  jury,  and  against  allowing  them  to  be  read  from  to 
contradict  an  expert,  generally.  When,  however,  an  expert  assumes  to 
base  his  opinion  upon  the  work  of  a  particular  author,  that  work  may  be 
read  in  evidence  to  contradict  him.     City  of  Blooming  ton  v.  Shrock,  219. 

10.  Where  a  witness  was  examined  as  an  expert,  and  gave  evidence 
tending  to  prove  that  a  party  had  been  guilty  of  negligence  after  a  fall, 
in  omitting  proper  care  to  avoid  an  abortion,  but  did  not  quote  from  or 
make  any  reference  to  any  medical  books  on  the  subject,  the  court  allowed 
counsel,  on  cross-examination,  to  ask  him  if  he  was  acquainted  with 
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Playfair,  and  Bedford,  (treatises  on  midwifery,)  and  upon  his  respond- 
ing in  the  affirmative,  and  that  they  were  standard  authorities  on  such 
questions,  the  court  allowed  counsel  to  read  at  length  from  each  of  those 
authors,  consecutively,  and  then  inquire  of  the  witness  whether  he 
agreed  with  the  authors  as  to  the  parts  so  read:  Held,  that  it  was  error 
to  allow  the  reading  from  the  books  and  the  questions  to  be  propounded 
to  the  witness  as  to  his  agreeing  with  the  authors.  City  of  Blooming  ton 
V.  Shrock,  219. 

11.  Since  medical  or  other  scientific  books  are  not  admissible  as  orig- 
inal evidence,  it  follows  they  are  not  admissible  on  cross-examination, 
when  their  introduction  is  not  for  the  direct  contradiction  of  something 
asserted  by  the  witness,  but  simply  to  prove  a  different  theory.    Ibid.  219. 

Entry  in  party's  own  books. 

12.  Admissibility.  On  the  trial  of  a  suit  to  recover  for  the  services 
of  an  attorney  at  law,  brought  by  his  personal  representatives,  the  de- 
fendant proved  by  a  witness  that  he,  the  witness,  paid  the  attorney  his 
fee  in  a  certain  suit,  brought  in  the  name  of  the  defendant.  The  plaintiffs 
then  introduced  in  evidence  an  entry  in  the  deceased  attorney's  books, 
in  his  handwriting,  showing  that  such  fee  was  paid  by  the  defendant: 
Held,  that  there  was  no  error  in  the  admission  of  such  entry,  as  it  tended 
to  contradict  the  witness'  statement  that  he  paid  the  fee.  Moshier  v. 
Frost  et  al.  206. 

Certificate  of  justice. 

13.  How  proven,  out  of  his  county.  The  certificate  of  a  justice  of 
the  peace  that  certain  commissioners  appointed  by  the  legislature  to  sur- 
vey, mark  and  locate  a  road,  were  duly  sworn  before  him,  according  to 
law,  is  not,  without  other  proof,  admissible  in  evidence  out  of  such 
justice's  county.  To  entitle  it  to  be  read  in  evidence,  there  should  have 
been  proof  that  he  was  a  justice  of  the  peace  of  his  county.  The  statute 
provides  that  the  county  clerk's  certificate  of  that  fact  shall  be  evidence 
that  such  person  was  a  justice  of  the  peace,  duly  commissioned,  etc. 
Crossett  v.  Owens  et  al.  378. 

Degree  of  proof  required. 

14.  To  show  mistake  in  a  deed.  A  deed  or  other  instrument  of 
writing  should  not  be  reformed  for  mistake  unless  the  evidence  of  it  is 
clear  and  positive.  The  mistake  must  be  clearly  made  out  by  satisfactory 
proofs.     Ewing  v.  Sandoval  Coal  and  Mining  Co.  290. 

To  PROVE  a  deed  a  forgery. 

15.  Clear  proof  required.  An  allegation  in  a  bill  filed  to  set  aside  a 
certain  deed  as  a  forgery, — that  the  grantor  executed  and  acknowledged 
the  deed,  and  after  its  execution  and  delivery  the  defendant  erased  the 
name  of  the  complainant,  the  grantee  therein,  and  inserted  his  own  name 
in  its  place, — is  one  that  the  complainant  is  bound  to  establish  affirma- 
tively by  clear  and  convincing  proof.     Oliver  et  al.  v.  Oliver,  119. 
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16.  In  this  case  it  was  alleged  that  the  defendant  took  a  deed  of  land, 
made  to  his  son,  to  have  the  same  recorded,  and  fraudulently  erased 
his  son's  name  and  inserted  his  own  as  grantee,  and  then  had  the  same 
recorded,  after  which  it  was  lost.  The  court  reviews  the  evidence,  and 
holds  that  it  fails  to  sustain  the  allegation  as  to  the  alteration  or  forgerj'. 
Oliver  et  al.  v.  Oliver,  119. 

Cross-examination. 

17.  Of  the  latitude  allowed.  Great  latitude  should  alwaj'-s  be  allowed 
in  cross-examination,  especially  in  a  capital  case,  and  the  court  should 
never  interpose  except  where  there  is  a  manifest  abuse  of  the  right. 
Ritzman  v.  The  People,  362. 

18.  Where  a  witness,  on  a  second  examination  as  to  a  particular  trans- 
action, states  an  important  fact  omitted  in  his  previous  account  of  the 
matter,  his  attention,  on  cross-examination,  may  properly  be  called  to 
the  fact,  and  he  be  required  to  explain  why  the  omission  was  made  in 
his  first  statement.     Ibid.  362. 

19.  So,  on  the  trial  of  one  for  murder,  the  death  having  been  caused 
by  a  blow  with  a  clod  from  the  hand  of  some  one  of  several  trespassers, 
a  witness  who  was  present  at  the  time  of  the  killing,  stated,  on  his  exam- 
ination in  chief,  that  the  defendant  then  being  tried,  during  the  transac- 
tion called  the  deceased  "a  son  of  a  bitch," — on  cross-examination  the 
witness  was  asked  if  in  his  former  examination  he  had  made  any  such 
statement  as  that.  On  objection,  the  court  below  held  that  the  inquiry 
should  be  limited  to  the  questions  actually  asked  and  the  answers  given 
in  the  former  examination,  and  that  the  question  was  improper:  Held, 
that  the  rule  laid  down  by  the  court  was  rather  stringent.  The  inquiry 
might  well  be  made,  with  the  view  to  ascertain  the  motive  of  the  witness 
in  omitting  the  statement  on  his  examination  in  chief,  in  case  it  should 
turn  out  he  had  done  so.     Ibid.  362. 

20.  On  trial  upon  charge  of  rape — after  refusal  of  continuance — 
duty  of  defendant  to  cross-examine  prosecuting  witness  as  to  matters 
proposed  to  be  proven  by  absent  witness.     See  CONTINUANCE,  2. 

In  suit  on  life  policy. 

21.  Proof  of  death  of  the  assured,  as  evidence  of  what  disease  he 
died.     See  INSURANCE,  8. 

Delivery  of  policy  of  insurance. 

22.  Evidence  in  respect  thereto.     Same  title,  9. 

Cancellation  of  policy— notice. 

23.  Proof  as  to  want  of  notice.     Same  title,  11.  * 

In  ejectment. 

24.  Evidence  showing  prima  facie  case  for  plaintiff.  See  EJECT- 
MENT, 1. 
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25.  Proof  of  defendant's  possession  and  claim  of  title  —  whether 
necessary.     Same  title,  4. 

26.  Claim  of  title  from  common  source — of  evidence  as  to  source  of 
title  as  claimed.     Same  title,  3. 

Burden  of  peoof. 

27.  In  showing  negligence.  In  an  action  by  an  emploj^e  of  a  rail- 
way company  to  recover  for  a  personal  injury  from  being  run  over  by  a 
car  while  it  was  being  switched,  if  the  negligence  of  the  company  in  the 
employment  of  the  foreman  or  conductor  engaged  in  moving  the  car,  or 
in  furnishing  proper  appliances,  etc.,  is  relied  on,  the  burden  of  proving 
such  negligence  by  a  preponderance  of  evidence  rests  upon  the  plaintiif. 
Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Geary,  383. 

28.  Injury  from  fire  communicated  by  locomotive  engine — burden  of 
proof  as  to  the  cause.     See  NEGLIGENCE,  9. 

As   TO   AMOUNT   OF   TAXES   DUE. 

29.  Sufficiency  of  proof — on  bill  to  set  aside  a  tax  sale.  See 
CHANCEEY,  5. 

As    TO    PAYMENT    OF   TAXES. 

30.  Under  Limitation  act  of  1839.     See  LIMITATIONS,  10,  11. 
Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  31. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Biiiii  OF  exceptions. 

1.  What  it  should  contain.  Where  an  article  claimed  to  be  libelous, 
offered  in  evidence  and  excluded  by  the  court,  is  not  set  out  in  the  bill 
of  exceptions,  this  court  can  not  say  that  it  was  proper  evidence  in  the 
case,  and  its  pertinency  not  appearing,  this  court  can  not  hold  it  was 
error  not  to  allow  a  witness  to  refresh  his  memory  by  examining  such 
article.     Clifford  v.  Drake,  135. 

EXECUTION. 
Issued  pending  an  appeal. 

Not  void — only  voidable.     See  SALES,  3. 

EXECUTION  SALES. 
Demand  of  payment. 

1.  Before  levy  and  sale— duty  of  the  officer— effect  of  omission  to 
make  such  demand.     See  SALES,  1. 

Contract — extent  of  interest. 

2.  Validity  of  an  agreement  as  to  extent  of  interest  to  be  acquired 
by  purchaser  under  execution.     See  CONTRACTS,  1. 

Eight  of  redemption. 

3.  Whether  subject  to  levy  and  sale.     See  SALES,  5. 
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EXTRADITION.     See  CRIMINAL  LAW,  5  to  11. 

FELLOW- SERVANTS.     See  MASTER  AND  SERVANT,  5,  6. 

FORGERY. 
Evidence — to  prove  a  deed  a  forgery. 

Clear  proof  required.     See  EVIDENCE,  15,  16. 

FORMER  ADJUDICATION. 

Res  judicata— to  whom  applicable. 

1.  As  to  persons  not  parties  or  privies — of  a  subsequent  purchaser 
from  a  mortgagor,  who  is  not  a  party  to  a  suit  to  foreclose.  A  sub- 
sequent purchaser  from  a  mortgagor  is  in  no  way  affected  by  a  decree 
of  foreclosure  of  the  mortgage,  to  which  he  is  not  a  party.  By  such  a 
decree  his  rights  are  not  changed,  enlarged  or  diminished.  As  to  him, 
the  decree  is  simply  a  nullity.  In  case  the  prior  mortgage  was  a  valid 
and  binding  instrument,  the  subsequent  purchaser  acquires  merely  a 
right  to  redeem,  which  will  be  wholl}^  unaffected  by  the  decree  of  fore- 
closure; and,  not  being  a  party  to  the  decree,  he  will  be  at  full  liberty, 
in  a  different  proceeding,  to  contest  the  validity  of  the  mortgage,  and 
assert  rights  adversely  thereto.     Scales  v.  King,  456, 

2.  Certain  county  officials  executed  an  instrument  in  the  form  of  a 
mortgage,  which  purported  to  convey  certain  lands  owned  by  the  county, 
to  a  trustee,  as  security  for  the  payment  of  certain  construction  bonds 
about  to  be  issued  by  a  railroad  company.  Subsequently  to  that  trans- 
action, the  county  sold  and  conveyed  a  portion  of  the  same  lands  to  a 
third  person.  After  this  sale  and  conveyance  the  holders  of  a  portion 
of  the  railroad  bonds  so  attempted  to  be  secured,  exhibMed  their  bill  in 
chancery  against  the  county  to  foreclose  the  mortgage,  omitting,  however, 
to  make  the  subsequent  purchaser  from  the  county  a  party  thereto.  A 
decree  of  foreclosure  was  entered,  and  a  sale  and  conveyance  of  the  lands 
embraced  in  the  mortgage  were  had.  Thereupon  the  subsequent  pur- 
chaser sought  by  bill  in  chancery  to  have  the  conveyance  under  the  decree 
of  foreclosure  set  aside  as  a  cloud  upon  his  title.  While  it  was  conceded 
that  the  decree  of  foreclosure  settled  conclusively,  so  far  as  the  county 
was  concerned,  the  fact  of  making  the  mortgage,  the  power  of  the  county 
to  make  it,  and  the  liability  of  the  county  to  pay  the  debt  thereby  secured, 
yet,  as  to  the  subsequent  purchaser  from  the  county,  who  was  not  a  party 
to  the  foreclosure  proceeding,  that  decree  established  nothing  whatever 
that  could  preclude  him  from  questioning  the  power  of  the  county  to 
make  the  mortgage  at  all,  and  asserting  his  title  adversely  to  any  one 
claiming  to  hold  under  the  foreclosure  decree.     Ibid.  456. 

3.  Of  notice  by  possession  under  an  unrecorded  deed.  The  rule 
that  the  subsequent  purchaser  is  not  bound  by  the  decree  of  foreclosure 
to  which  he  was  not  a  party  or  privy,  is  not  at  all  affected  by  reason  of 
his  failure  to  put  his  deed  upon  record  before  the  commencement  of  that 


716 


INDEX. 


FOEMER  ADJUDICATION". 
Ees  judicata— to  whom  APPiiiCABiiE.     Continued. 

suit,  when  it  appeared  that  he  was  in  the  actual  and  exclusive  possession 
of  the  land  during  the  time  of  its  pendency,  such  possession  being  con- 
structive notice  of  his  rights  to  the  same  extent  as  if  his  deed  had  been 
placed  upon  record  at  the  time  of  its  execution.     Scales  v.  King,  456. 

FOEMER  DECISIONS.  ' 

Eminent  domain. 

1.  Measure  of  damages.  The  case  of  Lake  Shore  and  Michigan 
Southern  Ry.  Co.  v.  Chicago  and  Western  Indiana  Railroad  Co.  100  111. 
21,  as  to  fixing  the  damages  for  lots  condemned  for  a  right  of  way,  on  a 
different  basis  than  their  market  value,  is  to  be  applied  only  to  property 
which  in  its  use  or  condition  has  no  market  value.  Chicago  and  Evans- 
ton  Railroad  Co.  v.  Jacobs,  414. 

Membership  in  boaed  of  trade. 

2.  As  to  property  in  certificate  of  membership  in  board  of  trade. 
It  is  a  misapprehension  to  suppose  that  this  court  held  in  Barclay  v. 
Smith,  107  111.  349,  that  there  are  no  property  rights  of  any  kind  in  a 
certificate  of  membership  in  the  board  of  trade  of  the  city  of  Chicago. 
It  was  simply  held  in  that  case  that  such  a  certificate  is  not  property 
which  is  liable  to  be  subjected  to  the  payment  of  the  debts  of  the  holder 
by  legal  proceedings,  under  the  law  as  it  now  exists.  Weaver  v.  Fisher, 
146.     See  BOARD  OP  TRADE,  1,  2,  3. 

Negligence. 

3.  Omission  of  railway  company  to  give  signals  at  highway  cross- 
ings. The  rule  laid  down  in  Chicago  and  Alton  Railroad  Co.  v.  Elmore, 
67  111.  178,  in  regard  to  the  liability  of  a  railway  company  for  a  personal 
injury  caused  by  a  neglect  of  the  statutory  duty  of  sounding  .a  whistle 
or  ringing  a  bell  at  piiblic  road  crossings,  has  not  been  followed,  but 
has  been  disregarded  in  subsequent  cases,  and  that  case  is  overruled. 
Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Wallace,  114.  See  NEGLI- 
GENCE, 11  to  15. 

FRAUD  AND  DECEIT. 

Reliance  on  representations. 

1.  A  party  defendant  who  has  induced  the  plaintiff  to  subscribe  and 
pay  for  stock  in  a  corporation  through  false  representations  of  the  value 
of  such  stock,  etc.,  is  not  liable  in  an  action  on  the  case  for  fraud  and 
deceit,  if  it  appears  that  the  plaintiff  did  not  rely  upon  the  representa- 
tions as  charged  in  the  declaration,  but  upon  the  guaranty  of  the  defend- 
ant.    Holdom  V.  Ayer,  448. 

Of  the  scienter. 

2.  Where  an  agent  of  a  mining  company,  by  false  representations  as 
to  the  value  of  the  shares  of  stock  in  such  company,  or  as  to  the  extent 
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and  condition  of  the  property  of  the  company,  induces  another  to  sub- 
scribe for  and  purchase  shares  of  stock  from  the  company,  the  agent 
will  not  be  liable  to  the  purchaser  in  an  action  for  fraud  and  deceit  unless 
he  knew  his  representations  were  false  when  he  made  them.  The  fraud 
and  the  scienter  constitute  the  grounds  of  the  action.  Holdom  v.  Ayer, 
448. 

FEAUDULENT  CONVEYANCES. 

Conveyances  to  a  creditor. 

1.  And  of  conveyances  by  the  debtor  to  his  wife.  A  debtor,  though 
largely  indebted,  may  sell  and  convey  property  to  a  creditor,  and  if  the 
transaction  is  made  in  good  faith,  and  is  honest  and  fair,  it  may  be  upheld. 
But  the  law  does  not  allow  a  debtor  in  failing  circumstances,  either  directly 
or  indirectly,  to  transfer  his  property  to  his  wife,  and  thus  place  it  beyond 
the  reach  of  his  creditors.     Neiv  v.  Oldfield,  138. 

2.  A  wife  may  purchase  property  with  her  own  means,  and  hold  the 
same  in  her  own  name,  and  such  property  will  not  be  liable  to  be  taken 
for  the  husband's  debts;  but  she  can  not  buy  and  hold  property,  as 
against  his  creditors,  with  means  belonging  to  her  husband;  and  earnings 
by  the  husband  from  a  business,  though  carried  on  in  the  wife's  name, 
when  she  had  no  money  of  her  own  invested  in  it,  can  not  be  regarded 
as  her  own.     Ibid.  138. 

FEEEHOLD. 
Whether  freehold  involved. 

In  partition.     See  APPEALS  AND  WEITS  OF  EEEOE,  3. 

FUGITIVES  FEOM  JUSTICE.     See  CEIMINAL  LAW,  5  to  11. 

GIFT. 
After  appointment  of  receiver. 

1.  Ratification  presumed.  Where  the  owner  of  a  bond  and  mortgage, 
after  the  appointment  of  a  receiver  of  his  effects  in  New  York,  where  he 
resided,  gave  the  same  to  a  relative,  and  assigned  the  same,  it  not  appear- 
ing that  the  receiver  ever  had  possession  of  the  same,  and  the  receiver 
afterward  settled  with  the  court  and  was  discharged,  and  the  donor  never 
revoked  the  gift  after  the  receiver's  discharge,  it  was  held,  that  the  gift 
passed  a  title  to  the  donee,  and  that  it  would  be  presumed  the  donor 
ratified  the  gift  after  the  receiver  was  discharged.  Wellington  v.  Heer- 
mans  et  al.  564. 

GEANT. 
Of  right  to  mine  and  remove  coal. 

1.  Of  rights  incident  thereto.     See  CONVEYANCES,  2. 
As  to  an  easement. 

2.  Passing  with  the  principal  thing.     Same  title,  4. 
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GUARANTY. 

Release  or  liability  of  guarantoe, 

1.  Failure  to  avail  of  proceeds  of  collaterals  which  are  thereby  lost. 
A  &  B  were  indebted  to  a  bank  upon  a  note  of  $3000,  and  they  were  at 
the  same  time  liable  to  the  bank  upon  a  note  of  $3500,  given  by  them  to 
C  for  his  accommodation,  and  also  upon  another  note  for  $1000,  upon 
all  of  which  T>  was  liable  as  guarantor,  and  A  &  B  owed  the  bank  $2420 
upon  their  own  note,  on  which  D  was  not  liable.  A  &  B  and  C  desired 
an  extension  of  the  time  of  payment.  To  procure  such  time,  C  trans- 
ferred to  r,  by  a  deed,  certain  securities,  to  secure,  first,  D,  for  carrying 
the  $3500  note  and  guaranteeing  the  $3000  and  $1000  notes;  and  second, 
to  secure  to  the  bank  the  payment  of  the  $2420,  and  the  surplus  to  C, 
or  his  assigns.  The  trustee  sold  the  securities  to  D  and  the  bank  for 
$1500,  after  which  an  offer  was  made  to  the  bank  and  D  of  $11,000  for 
the  securities,  but  the  bank  refused  to  sell  at  that  price,  and  demanded 
$15,000,  shortly  after  which  the  securities  were  rendered  worthless  by  a 
decision  of  the  Supreme  Court:  Held,  that  the  bank,  by  refusing  to  sell 
the  securities,  having  acted  honestly  in  trying  to  get  a  better  price,  did 
not  release  the  liabilitj^  of  D  as  guariintor  of  the  $3000  note.  Kaufman 
V.  Loomis,  617. 

2.  In  a  suit  upon  the  guaranty  of  the  payment  of  a  note  owned  by  a 
bank,  the  fact  that  the  bank  held,  before  the  suit,  an  assignment  through 
a  trustee  of  a  patent  right,  and  some  claims  for  damages  for  an  alleged 
infringement  of  the  patent,  and  was  offered  more  for  such  patent  and 
claims  than  enough  to  have  paid  the  note,  such  assignment  having  been 
made  by  the  principal  debtor,  and  the  patent  and  claims  afterwards  prove 
valueless  from  an  adverse  ruling  of  the  courts,  will  not  operate  to  dis- 
charge the  guarantor,  although  he  may  have  urged  the  bank  to  accept  the 
offer  for  the  patent.  It  was  the  duty  of  the  bank,  as  a  trustee,  to  obtain 
the  largest  sum  that  could  be  realized,  and  the  making  of  a  mistake,  while 
acting  in  good  faith,  will  not  subject  the  bank  to  a  loss.     Ibid.  617. 

Tender  of  other  security. 

3.  Effect  upon  liability  of  guarantor.  The  maker  of  a  promissory 
note  upon  which  there  was  a  guaranty  bj^  a  third  person,  prociired  another 
note,  which  he  delivered  to  the  holder  of  the  former  note,  with  a  request 
that  he  declare  his  election  whether  he  would  accept  the  new  note  in 
satisfaction  of  the  one  upon  which  there  was  a  guaranty.  The  holder 
retained  the  new  note  for  several  years,  without,  however,  indicating  his 
acceptance  of  it  in  satisfaction  of  the  prior  note.  In  an  action  upon  the 
guaranty,  subsequently  brought,  it  was  held,  the  facts  mentioned  did  not 
operate  to  discharge  the  guarantor.     Brown  v.  Abbott,  162. 

Release  of  other  security. 

4.  With  guarantor's  consent.  If  a  guarantor  of  a  note  consents  to 
the  release  of  a  trust  deed  also  securing  such  note,  which  is  done  with- 
out the  knowledge  of  the  holder  of  the  note,  the  guarantor  will  not  thereby 
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be  released  from  his  liability.  Where  a  party  consents  to  the  doing  of  an 
act  which  would  not  have  been  done  but  for  his  assent  thereto,  the  per- 
son so  assenting  will  not  be  permitted  to  make  the  doing  of  it  a  matter 
of  personal  advantage  to  himself.     Brown  v.  Abbott,  162. 

HIGHWAYS. 

Oath  of  commissioners. 

1.  Appointed  to  survey  and  locate  a  road — necessity  therefor.  A 
special  act  of  the  legislature  appointing  three  commissioners  to  locate  a 
certain  road,  required  the  commissioners,  or  a  majority  of  them,  to  meet 
at  a  place  named,  before  the  first  day  of  August  thereafter,  and  after 
being  duly  sworn  before  some  justice  of  the  peace  faithfully  to  view, 
mark  and  locate  the  road,  proceeded  to  \Q,y  out  and  locate  the  same: 
Held,  that  in  order  to  show  a  legal  road  under  such  act  by  the  action  of 
the  commissioners,  it  was  necessary  to  prove  that  they  took  the  oath 
before  proceeding  to  make  the  location.      Crossett  v.  Owens  et  al.  378. 

2.  Recital  in  commissioners'  report  as  to  taking  the  oath — its  suffi- 
ciency. In  such  case,  a  recital  in  the  commissioners'  report  that  they 
were  duly  sworn,  without  stating  they  were  sworn  to  perform  the  duties 
imposed  by  the  act,  or  to  perform  any  duty  whatever,  is  insufficient  to 
prove  that  the  commissioners  were  legall}^  sworn  before  acting,  and  fails 
to  show  their  authoritj^  to  locate  the  road  and  make  the  field  notes  or 
report.     Ibid.  378. 

County  aid  in  building  bridges. 

3.  On  application  of  highway  commissioners.     See  BEIDGES. 

HOMESTEAD. 

Eequisites  to  create  the  estate. 

1.  Under  the  statute,  to  create  an  estate  of  homestead  three  things 
must  concur:  First,  the  person  must  be  a  householder;  second,  he  or 
she  must  have  a  family;  and  third,  the  property  must  be  occupied  as  a 
residence.  If  either  of  these  requisites  is  wanting,  the  law  will  not 
create  the  estate.     Rock  et  al.  v.  Haas,  528. 

Who  is  a  householder. 

2.  Under  the  statute  relating  to  homesteads,  a  person  owning  a  dwell- 
ing house  that  is  capable  of  being  occupied  as  such,  is  a  householder. 
Ibid.  528. 

What  constitutes  a  family. 

3.  Under  the  Homestead  act  a  family  is  a  collection  of  persons  living 
together, — hence  one  person  can  not  constitute  a  family.  Nor  can  a  per- 
son and  his  or  her  children,  permanently  separated,  constitute  a  family. 
A  person  never  having  been  married,  and  having  no  family,  or  a  man  or 
woman  having  once  been  married,  but  having  no  family,  can  not  claim 
an  estate  of  homestead.     Ibid.  528. 
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4.  Where  a  widow  having  children  in  another  State,  comes  to  this 
State  leaving  them  in  other  homes,  with  no  purpose  of  bringing  them 
with  her,  they  can  not  be  said  to  constitute  a  family,  with  her  at  its  head. 
Rock  et  al.  v.  Haas,  528. 

5.  To  create  the  estate  of  homestead  by  reason  of  being  husband  and 
wife,  the  relation  must  be  legal,  and  not  pretended.  The  fact  that  a  man 
and  woman  may  have  lived  together  upon  her  premises  before  their  mar- 
riage, and  they  mavvj  after  a  judgment  against  her  becomes  a  lien  upon 
the  same,  will  not  render  the  property  exempt  from  sale  under  the  judg- 
ment.    Ibid.  528. 

Measure  of  its  extent. 

6.  As  to  the  lot  or  tract  of  land.  Where  a  debtor's  dwelling  house, 
garden,  orchard,  and  all  the  homestead  improvements,  are  upon  a  forty- 
acre  tract  of  a  farm  consisting  of  six  hundred  and  forty  acres,  and  such 
forty-acre  tract  exceeds  in  value  $1000,  the  homestead  exemption  or 
estate  will  be  confined  to  such  forty-acre  tract,  and  any  of  the  remaining 
portion  of  the  farm  may  be  sold  on  execution  against  the  debtor,  free 
from  any  claim  of  homestead.     Raher,  use,  etc.  v.  Gund,  581. 

7.  If  several  tracts  of  land  constituting  a  single,  entire  farm,  occupied 
as  a  homestead,  do  not  exceed  in  value  $1000,  the  estate  of  homestead 
will  include  the  farm;  but  if  one  lot  of  land  occupied  as  a  homestead 
exceeds  in  value  $1000,  the  estate  of  homestead  must  be  limited  by  the 
boundaries  of  that  lot,  although  it  may  have  been  used  as  a  part  of  a 
larger  farm.     Ibid.  581. 

8.  Where  the  lot  of  land  in  which  there  is  an  estate  of  homestead, 
exceeds  in  value  $1000,  the  excess  is  subject  to  the  lien  of  a  judgment 
against  the  owner,  or  of  a  mortgage.     Ibid.  581. 

In  what  interest  or  estate  the  right  may  exist. 

9.  The  owner  of  land  can  not  have  two  distinct  estates  of  homestead 
in  the  same  property.  Thus,  if  he  mortgage  his  land,  releasing  the  home- 
stead right,  he  has  no  estate  of  homestead  in  the  equity  of  redemption. 
Nor  is  this  rule  affected  by  the  act  of  1872,  giving  an  estate  of  homestead 
as  contradistinguished  from  a  mere  exemption  given  by  the  former  statute. 
Ibid.  581. 

Of  a  reassignment. 

10.  In  case  of  change  in  value.  Upon  bill  filed  by  the  heirs  of  an 
estate  for  a  reassignment  of  homestead  to  the  widow,  it  was  considered 
no  case  had  been  made  for  such  reassignment,  even  if  that  might  be 
done.  If  because  the  land  assigned  for  homestead  should  rise  in  value 
a  new  assignment  should  be  had  to  reduce  the  quantity,  it  would  seem 
that  when  it  depreciates  in  value,  for  the  same  reason  a  new  assignment 
should  be  had  to  increase  the  quantity.     Kenley  et  al.  \.  Bryan,  652. 

INDICTMENTS.     See  CKIMINAL  LAW,  13,  20. 
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ESTOPPEIi. 

The  doctrine  of  estoppel  inapplicable  to  infants.    See  ESTOPPEL,  3. 
INJUNCTIONS. 

To   RESTRAIN   COLLECTION   OF  JUDGMENT. 

1.  For  want  of  service  on  the  defendant.  A  court  of  equity  will  not 
enjoin  a  judgment  at  law  merely  on  the  ground  that  the  process  in  the 
suit  in  which  the  judgment  was  rendered  was  not  served  on  the  defend- 
ant. To  justify  the  interposition  of  a  court  of  equity  in  such  a  case,  it 
must  be  further  shown  that  if  the  relief  sought  be  granted,  a  different 
result  will  be  obtained  from  that  already  adjudged  by  the  void  judgment. 
This  is  the  rule  under  the  common  law  authorities,  Colson  v,  Leitch, 
504. 

2.  As  to  the  limit  of  §uch  an  injunction,  under  the  statute.  But 
under  the  statute,  "only  so  much  of  any  judgment  at  law  shall  be  en- 
joined as  the  complainant  shall  show  himself  equitably  not  bound  to 
pay,"  so  that  if  he  be  unable  to  allege  and  prove  that  he  has  a  defence 
against  the  claim  upon  which  the  judgment  was  founded,  in  whole  or  in 
part,  then  the  statute  would  forbid  an  injunction.     Ibid.  504. 

As   TO   EIGHTS    IN    OTHER    STATES. 

3.  Jurisdiction  in  chancery  in  this  State  to  award  injunction.  See 
JURISDICTION,  1. 

INSOLVENT  DEBTORS'  LAWS. 

Insolvency  laws  of  another  State. 

1.  How  far  recognized  and  enforced  in  this  State.  The  courts  of 
this  State  will  not  enforce  the  insolvent  laws  of  another  State  by  giving 
effect  to  a  statutory'  assignment  of  the  effects  of  a  debtor  residing  in  such 
other  State,  even  as  against  an  attaching  creditor  of  the  same  State  of  the 
debtor.     Rhawn  et  al.  v.  Pearce  et  al.  350. 

2.  Neither  the  law  of  another  State  or  country,  nor  the  adjudication 
of  the  courts  thereof,  by  which  trustees  are  appointed  to  take  the  prop- 
erty and  effects  of  an  insolvent  debtor  and  distribute  the  proceeds,  can 
have  any  extra-territorial  effect.  They  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach.  An  assignment  w  invitum,  by  virtue  of  or 
under  a  foreign  law,  does  not  operate  upon  a  debt  or  right  of  action  as 
against  a  person  in  this  State  or  suing  here.     Ibid.  350. 

3.  Assignment  under  Insolvent  Debtors'  act — how  far  subject  to 
equities.  Assignees  or  trustees  of  an  insolvent  debtor  appointed  by  the 
courts  under  the  provisions  of  a  statute,  take  under  the  assignment,  sub- 
ject to  every  equity  belonging  to  foreign  creditors,  and  subject  to  the 
remedies  provided  by  the  laws  of  the  foreign  country  where  the  debt  is 
due.     Ibid.  350. 

46—110  III. 
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INSOLVENT  DEBTORS'  LAWS. 
Insolvency  laws  of  another  State.     Continued. 

4.  Under  a  domestic  attachment  in  a  court  in  the  State  of  Pennsyl- 
vania, trustees  of  the  estate  of  the  debtor  were  appointed  by  such  court 
in  accordance  with  a  statute  of  that  State,  which  statute  vested  them  with 
all  the  estate  of  the  debtor,  including  all  debts  and  things  in  action  from 
the  date  of  such  attachment.  Creditors  of  such  debtor,  residents  of  the 
State  of  Pennsylvania,  brought  an  action  by  attachment  against  him  in 
this  State,  and  garnisheed  persons  residents  of  this  State,  who  were  in- 
debted to  such  non-resident  debtor;  and  thereupon  the  trustees  appointed 
in  the  State  of  Pennsylvania  sought  to  defeat  the  attachment  here  by 
interpleading  and  claiming  the  debts  garnisheed,  by  virtue  of  their  ap-. 
pointment  and  the  laws  of  that  State:  Held,  that  such  trustees  took 
subject  to  the  remedies  provided  by  the  laws  of  this  State,  where  the 
fund  had  its  existence,  and  that  the  creditors  suing  here  obtained  the 
right  to  have  such  fund  applied  on  their  judgment.  Rhawn  et  al.  v. 
Pearce  et  al.  350. 

INSTEUCTIONS. 

Of  their  qualities. 

1.  Accuracy  required  on  issues  when  the  evidence  is  conflicting . 
On  an  issue  whether  a  bell  on  an  engine  of  a  passenger  train  was  rung 
eighty  rods  before  the  train  reached  a  public  road  crossing,  and  kept 
ringing  until  the  crossing  was  reached,  witnesses  for  the  plaintiff  testi- 
fied, in  substance,  that  they  did  not  hear  the  bell  or  whistle,  although 
near  enough  to  have  heard  it  had  one  been  rung  or  the  other  blown, 
while  on  the  other  hand  it  was  proved  by  the  fireman  and  engineer  the 
size  of  the  bell,  its  character  and  condition,  and  that  the  bell  was  rung 
and  the  whistle  sounded  as  required  by  the  statute:  Held,  that  it  was  a 
matter  of  grave  importance  that  the  law  should  be  accurately  given  to  the 
jury.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dougherty, 
521. 

2.  Calling  attention  to  an  issue  not  in  the  case.  In  ejectment  to 
recover  a  strip  of  land  which  had  been  occupied  by  the  defendant  for 
twenty  years,  under  a  claim  that  it  was  within  the  boundaries  of  his 
quarter  section,  in  which  the  twenty  years'  Limitation  law  was  set  up  as 
a  defence,  the  court  instructed  the  jury,  for  the  plaintiff,  that  if  the  de- 
fendant, by  his  declarations  and  acts,  admitted  that  his  fence  was  not  a 
fixed  and  settled  boundary  line  between  the  lands  in  dispute,  they  should 
find  the  Statute  of  Limitations  was  no  bar.  There  was  no  pretence  that 
the  defendant  ever  claimed  the  fence  as  the  boundary  line,  but  he  did 
claim  that  the  centre  of  the  road  along  and  twenty  feet  south  of  his  fence 
was  the  line  between  the  two  tracts:  Held,  that  the  instruction  was 
erroneous  and  misleading,  as  calling  the  attention  of  the  jury  from  the 
real  to  a  fictitious  issue.     Grim  et  al.  v.  Murphy,  271. 
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3.  Misleading,  as  not  directing  inquiry  to  matters  in  issue.  On 
the  assessment  of  damages  for  lots  sought  to  be  condemned,  there  being 
no  pretence  that  they  had  no  market  value,  the  court  instructed  the  jury, 
that  if  they  found,  from  the  evidence,  that  there  was  no  market  value  for 
such  property  in  such  condition,  they  should  determine  the  actual  value 
of  the  property  from  the  evidence  in  the  case:  Held,  that  the  instruction 
was  calculated  to  mislead,  and  was  erroneous.  The  jury  should  have 
been  so  instructed  as  to  direct  their  inquiry  as  to  the  market  value  of  the 
property.     Chicago  and  Evanston  Railroad  Co.  v.  Jacobs,  414. 

4.  When  good  as  to  one  defendant,  and  vicious  as  to  another.  On 
the  assessment  of  damages  for  lots  sought  to  be  condemned  for  right  of 
way,  an  instruction  given  for  A,  one  of  the  defendants,  which  is  errone- 
ous as  to  petitioner,  is  not  relieved  of  its  error  because  it  may  be  proper 
as  to  other  land  owners,  when  it  appears  on  its  face  the  same  was  given 
on  behalf  of  A.     Ibid.  414. 

5.  Assuming  facts  to  he  true  which  are  controverted.  An  instruction 
which  assumes  as  true  certain  statements  and  admissions  of  the  opposite 
party  which  are  controverted  facts  for  the  jury,  and  that  they  were  abso- 
lute and  unconditional,  while  the  evidence  clearly  tends  to  prove  that  if 
made  they  were  conditional,  is  highly  calculated  to  mislead  the  jury,  and 
is  erroneous.     Grim  et  al.  v.  Murphy,  271. 

6.  Correcting  an  error  in  one  by  stating  the  true  rule  in  another. 
The  practice  of  giving  an  instruction  which,  standing  alone,  does  not 
correctly  state  the  law  of  the  case  upon  the  facts,  and  then  giving  a  sepa- 
rate instruction  which,  if  read  with  the  other,  would  announce  the  true 
rule,  is  not  to  be  commended,  if  it  is  not  an  error.  It  is  better  that  each 
instruction  should  be  as  nearly  accurate  as  it  can  be  made,  in  itself. 
City  of  Peoria  et  al.  v.  Simpson,  294. 

7.  Whether  series  sitfficient  as  a  whole.  It  being  impracticable  to 
require  absolute,  literal  accuracy  in  instructions,  it  is  therefore  sufficient 
if  the  instructions,  considered  as  a  whole,  substantially  present  the  law 
of  the  case  fairly  to  the  jury.     Ritzman  v.  The  People,  362. 

Given  by  the  court. 

8.  Instead  of  those  asked  by  the  parties.  Where  the  court  refuses 
all  the  instructions  asked  on  both  sides,  and  on  its  own  motion  gives 
others,  containing  all  the  law  involved  in  the  case,  there  will  be  no  error 
in  refusing  the  instructions  asked,  even  though  they  contained  correct 
propositions  of  law,  as  no  injury  could  result  in  such  case.  Hill  et  al. 
V.  Parsons  et  al.  107. 

Instruction  construed. 

9.  As  being  contradictory.  In  a  contest  over  a  strip  of  land,  between 
adjoining  owners,  growing  out  of  a  dispute  as  to  the  true  line  dividing 
the  two  tracts,  in  which  the  defendant  relied  upon  the  Statute  of  Limita- 
tions, the  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury  that 
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if  the  defendant  occupied  the  land  up  to  his  fence  because  he  believed 
it  to  be  the  true  line,  without  intending  to  claim  to  the  fence  if  it  should 
not  be  the  line,  then  an  element  of  adverse  possession  was  wanting: 
Held,  that  the  instruction  was  not  accurate,  and  should  not  have  been 
given,  its  language  being  self-contradictory.     Grim  et  al.  v.  Murphy,  271. 

10.  As  suggesting  what  influences  ought  not  to  control  as  to  extent 
of  damages.  In  an  action  on  the  case  against  a  city  and  another  party, 
the  court,  in  an  instruction,  told  the  jury  that  in  forming  an  estimate  of 
the  damages  sustained  by  the  plaintiff,  they  had  no  right  and  should  not 
permit  themselves  to  be  influenced  by  any  consideration  of  what  effect 
their  verdict  might  have  upon  taxation  in  the  case  of  the  city,  or  upon 
his  financial  condition  in  the  case  of  the  other  defendant:  Held,  that 
this  was  in  no  sense  submitting  a  proposition  of  law  to  the  jury,  appli- 
cable to  the  facts,  but  a  mere  suggestion  to  them,  which  the  court  had 
no  right  to  make.     City  of  Peoria  et  al.  v.  Simpson,  294. 

11.  Whether  directing  the  jury  as  to  extent  of  finding  of  damages. 
In  an  action  to  recover  damages  for  a  personal  injury  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant,  the  court  instructed 
the  jury,  for  the  plaintiff,  that  if  they  found,  from  the  evidence,  the 
plaintiff  had  established  his  case,  and  was  entitled  to  a  verdict  for  dam- 
ages, then  it  became  their  "duty  to  fix  such  damages  at  the  full  sum  that 
upon  the  whole  evidence"  should  "prove  to  be  just  and  reasonable:" 
Held,  that  the  instruction  was  calculated  to  create  in  the  minds  of  the 
jury  the  belief  that  it  was  their  duty,  in  case  they  found  for  the  plaintiff, 
to  fix  his  damages  at  the  highest  possible  amount  the  evidence  would 
justify,  and  that  it  was  error  to  tell  the  jury,  as  a  matter  of  law,  that  such 
was  their  duty.     Ibid.  294. 

INSUEANCE. 

Life  insurance. 

1.  Payment  of  premium  after  death  of  the  assured.  A  person  whose 
life  was  insured,  on  demand  refused  to  pay  the  second  annual  premium, 
and  died  in  about  ten  days  after  default  in  payment.  Two  days  after  the 
death,  a  subordinate  agent  of  the  company,  and  friend  of  the  assured, 
being  ignorant  of  his  death,  paid  the  premium,  taking  the  insurance 
company's  receipt  renewing  the  policy.  On  learning  of  the  death  of  the 
assured,  the  friend  returned  the  receipt  to  the  company,  and  it  returned 
the  money  paid  by  him:  Held,  that  the  paj-ment  by  such  friend,  which 
was  made,  and  received  by  the  company,  in  ignorance  of  the  fact  of  the 
death  of  the  assured,  could  then  amount  to  nothing,  and  that  the  party 
to  whom  the  policy  was  payable  acquired  no  rights  thereby.  Miller  v. 
Union  Central  Xjife  Ins.  Co.  102. 

2.  To  whom  payment  shall  be  made.  An  insurance  policy  taken  by 
the  assured  provided  for  the  payment  of  a  certain  sum  within  thirty  days 
after  due  notice  and  satisfactory  evidence  of  his  death,  to  his  wife,  or 
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the  legal  representatives  of  the  assured:  Held,  that  the  intention  of  the 
assured  was,  that  his  wife  should  have  the  proceeds  in  ease  she  survived 
him,  but  in  case  she  did  not,  such  proceeds  were  to  go  to  his  executor 
or  administrator,  to  be  distributed  in  the  due  course  of  administration. 
Johnson  et  al.  v.  Van  Epps,  551. 

3.  Meaning  of  the  words  "legal  representatives."  The  words  "legal 
representatives,"  in  a  policj^  of  insurance,  as  designating  the  beneficia- 
ries, when  there  is  nothing  in  the  context  or  surrounding  circumstances 
to  indicate  a  contrary  intention,  mean  "executors  or  administrators."  A 
policy  of  insurance  paj'able  to  the  legal  representatives  of  the  assured, 
is  the  same  as  if  made  payable  to  himself.     Ibid.  551. 

4.  Of  the  right  of  assured  to  change  same.  Where  a  policy  of  in- 
surance is  made  payable  to  the  wife  of  the  party  procuring  the  same,  or 
his  legal  representatives,  whatever  may  be  the  right  of  the  assured  during 
the  lifetime  of  his  wife,  after  her  death  he  will  have  the  same  power 
over  it  as  if  it  had  been  originally  paj'able  to  himself,  his  executors  and 
administrators,  and  with  the  consent  of  the  insurer  he  may  surrender  the 
same,  and  take  out  a  new  one  payable  to  another  person.     Ibid.  551. 

5.  Payable  to  a  'stranger.  The  insurance  of  one's  own  life  by  a 
party,  for  the  benefit  of  one  not  a  relative,  is  not  void  on  grounds  of 
public  policy,  as  tending  to  encourage  the  commission  of  crime.  But  if 
it  were,  no  one  but  the  insurer  can  raise  the  question.  That  can  not  be 
urged  by  the  heirs  of  the  person  insured.     Ibid.  551. 

6.  Certificate  construed,  as  to  beneficiaries.  A  certificate  of  mem- 
bership in  a  benevolent  association,  in  the  nature  of  a  policy  of  life 
insurance,  provided,  if  certain  conditions  were  observed  and  performed, 
for  the  payment  of  the  sum  of  $5000  on  the  death  of  the  holder,  "to  be 
paid  as  a  benefit  to  his  wife,  L.  H.,  and  children,  equally."  The  holder, 
at  his  death,  left  his  wife  and  five  children,  one  of  whom  died  after  suit 
brought  upon  the  policy  in  the  name  of  all,  leaving  his  mother  and  four 
brothers  and  sisters  as  his  onlj^  heirs,  and  the  cause  proceeded  to  judg- 
ment in  the  names  of  the  widow  and  remaining  children,  who  recovered 
judgment  for  the  full  $5000:  Held,  that  the  widow  and  remaining  four 
children  were  entitled  to  the  same  sum  as  though  she  and  all  the  children 
were  suing,  and  that  the  judgment  was  not  for  too  much.  Covenant 
Mutual  Benefit  Association  v.  Hoffman  et  al.  603. 

7.  "Where  a  certificate  in  the  nature  of  a  life  policy  of  insurance  is 
made  payable  to  the  wife  of  the  holder,  by  name,  and  his  children, 
equally,  upon  evidence  of  his  death,  "or  in  the  event  of  their  prior 
death,  to  the  legal  heirs  or  devisees  of  the  holder,"  the  word  "children" 
will  designate  a  class  of  persons,  and  those  living  at  the  time  of  the  trial 
of  an  action  on  the  certificate,  together  with  the  wife,  will  be  entitled  to 
recover  the  whole  amount;  and  a  correct  construction  of  the  latter  clause 
is,  in  case  of  the  prior  death  of  any  one  of  the  class  designated  to  take 
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the  benefit,  the  heirs  of  the  holder  or  the  assured,  who,  in  this  case, 
were  the  surviving  brothers  and  sisters  and  the  mother,  shall  take  the 
share  of  the  deceased  party.  Covenant  Mutual  Benefit  Association  v.- 
Hoffman  et  al.  603.  ,  ^ 

8.  Proof  of  death  of  the  assured,  as  evidence  of  what  disease  he 
died.  A  benefit  certificate  issued  to  a  member  of  an  association  had  a 
number  of  conditions  annexed  from  which  the  benefit  was  non -payable, — 
such  as,  if  the  member's  death  was  by  reason  of  self-destruction,  or  other 
acts  named.  The  proofs  of  his  death  stated  that  he  died  from  pneumo- 
nia. On  the  trial  of  an  action  brought  by  the  beneficiaries,  this  proof 
was  introduced  in  evidence,  and  the  defendant  asked  the  court  to  instruct 
the  jury  that  the  proofs  of  death  offered  were  not  evidence  of  what  dis- 
ease the  member  may  have  died,  which  the  court  refused  to  do:  Held, 
that  the  proofs  of  death  were  proper  evidence,  althoiigh  containing  proof 
of  the  disease  of  which  he  died,  and  that  it  was  not  error  to  refuse  the 
instruction  in  the  form  asked;  and  that  had  the  court  been  asked  to 
instruct  the  jury  that  the  proofs  of  death  were  no  evidence  on  the  ques- 
tion whether  the  deceased  had  disease  of  the  lungs  or  other  diseases  at 
the  time  he  made  the  application,  it  would  no  doubt  have  so  instructed. 
Ibid.  603. 

Delivery  of  policy. 

9.  And  payment  of  premium — evidence.  In  a  suit  upon  a  policy  of 
insurance  against  loss  by  fire,  the  insurance  company  attempted  to  prove 
that  the  policy  was  canceled  before  the  loss,  and  that  no  payment  had 
been  made  for  the  policy.  The  plaintift's  called  as  a  witness  one  of  a 
firm  of  insurance  brokers,  who  testified  that  he  delivered  the  policy  to 
the  plaintiffs,  and  that  they  paid  him  the  premium.  There  was  evidence 
tending  to  show  that  the  broker  firm  had  authority  to  receive  the  premium, 
from  the  agents  of  the  company:  Held,  that  proof  of  the  delivery  of 
the  policy,  and  of  all  the  facts  and  circumstances  in  connection  with  the 
payment,  was  proper  for  the  jury.  Newark  Fire  Ins.  Co.  v.  Sammons 
et  al.  166. 

Cancellation  of  policy. 

10.  What  ivill  amount  to  a  cancellation.  A  mere  notice  of  an  inten- 
tion to  cancel  a  policy  of  insurance  is  not  a  cancellation.  The  mere 
intention  of  an  insurer  to  cancel  such  policy  can  have  no  effect  upon  the 
contract  of  insurance  until  carried  into  execution.     Ibid.  166. 

11.  As  to  want  of  notice  of  cancellation.  On  a  question  of  notice 
of  the  cancellation  of  a  policy  of  insurance  prior  to  a  loss,  the  insurance 
company  claiming  notice  to  have  been  given  to  the  agents  of  the  assured, 
there  is  no  error  in  allowing  the  assured  to  prove  that  he  had  received  no 
notice  of  such  cancellation.  In  such  case  it  is  proper  to  show  that  the 
assured  had  received  no  such  notice,  as  well  as  to  prove  that  the  agents 
had  no  notice.     Ibid.  166. 
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12.  In  whose  behalf  to  be  considered  as  acting.  A  clause  in  an  in- 
surance policy  that  if  a  broker  obtains  the  policy  he  shall  be  taken  as  the 
agent  of  the  assured  in  any  transaction  relating  to  the  insurance,  can  not 
overcome  the  fact  that  the  broker  may  have  acted  as  agent  of  the  insur- 
ance company  in  some  matter  connected  with  the  policy, — as,  delivering 
the  same,  and  collecting  the  premium.  Newark  Fire  Ins.  Co.  v.  Sam- 
mons  et  al.  166. 

Waiver  of  forfeiture. 

13.  Renewal  of  policy.  A  waiver  of  a  right  presupposes  knowledge 
of  the  right  waived,  and  is  not  to  be  inferred  from  a  merely  negligent 
act,  or  one  done  under  a  misapprehension  of  the  real  condition  of  the 
rights  of  the  parties  at  the  time;  and  a  renewal  contract  of  insurance 
necessarily  requires  the  continued  existence  of  that  which  is  insured. 
Miller  v.  Union  Central  Life  Ins.  Co.  102. 

INTEKEST. 
Change  in  the  form  of  security. 

1.  Effect  upon  the  rate  of  interest  reserved  in  the  original  contract. 
A  mere  change  in  the  form  of  the  security  for  a  debt  for  money  loaned 
will  not  operate  to  change  the  rate  of  interest  to  be  paid  from  that  re- 
served in  the  original  contract.  As,  where  the  creditor  bids  off  the  prop- 
erty at  a  sale  under  a  deed  of  trust  which  secures  the  debt,  and  agrees 
with  the  debtor  to  hold  the  title  under  the  trustee's  deed  as  a  security 
until  an  accounting  can  be  had  as  to  rents  received  b}'  the  creditor  and 
a  new  loan  is  made,  which  is  not  done,  on  a  bill  for  an  accounting  and 
for  redemption  from  the  trust  deed  and  the  trustee's  deed,  the  decree 
should  require  the  complainant  to  pay  the  stipulated  rate  of  interest  pro- 
vided for  in  the  notes,  up  to  the  time  of  the  redemption;  and  it  is  error 
to  require  the  payment  of  six  per  cent  only  from  the  date  of  the  trustee's 
deed,  when  a  higher  rate  had  been  reserved  in  the  original  contract. 
Union  Mutual  Life  Ins.  Co.  v.  Slee,  35. 

JOINT  AND  SEVEKAL  LIABILITY. 
In  what  cases  either  or  both  will  attach. 

Distinction  in  this  regard  betiveen  a  trespass  and  a  mere  neglect  of 
duty — injury  from  defective  sidewalk — liability  of  the  city  and  of  the 
private  owner  of  adjacent  premises.     See  NEGLIGENCE,  2. 

JUDGMENT  CEEDITOES. 
Kedemption.     See  REDEMPTION,  5  to  11. 

JUDGMENT  LIEN.     See  LIENS,  1,  2. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1. 
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JUDICIAL  SALES.     See  SALES,  1  to  4. 

JURISDICTION. 
Injunction — as  to  eight  in  another  State. 

1.  A  court  of  equity  in  this  State  has  jurisdiction  of  a  bill,  the 
object  of  which  is  to  obtain  an  injunction  to  prevent  the  defendant  from 
interfering  with  a  right  of  way  claimed  by  the  complainant  over  lands 
situate  in  another  State,  where  the  defendants  are  personally  served. 
The  jurisdiction  in  equity  by  way  of  injunction  is  strictly  m  personam. 
Alexander  v.  Tolleston  Club  of  Chicago,  65. 

Conflict  of  jurisdiction. 

2.  Between  State  and  Federal  courts  —  abuse  of  process.  A  bill 
will  not  lie  in  the  State  courts  to  set  aside  a  sale  of  land  on  execution 
issued  upon  a  judgment  in  the  Circuit  Court  of  the  United  States,  and 
have  the  marshal's  certificate  of  purchase  declared  void,  and  a  cloud 
upon  the  complainant's  title,  and  to  have  the  same  delivered  up  for  can- 
cellation. The  remedy  in  such  a  case  is  in  the  Federal  court,  to  avoid 
any  conflict  of  jurisdiction.     Sproehnle  et  al.  v.  Dietrich,  202. 

3.  The  Federal  courts  are  the  proper  tribunals  to  apply  to  for  redress 
when  there  has  been  an  abuse  of  their  process.  This  is  the  better  rule, 
certainly,  so  long  as  anything  remains  to  be  done  by  those  courts,  or  any 
of  their  officers,  to  carry  into  effect  the  object  and  purposes  of  the  litiga- 
tion commenced  in  them.     Ibid.  202. 

State  and  Federal  jurisdiction. 

4.  When  concurrent,  and  when  one  subordinate  to  the  other.  See 
CONFLICT  OF  LAWS,  2,  3. 

In  chancery. 

5.  Concerning  matters  of  trust.     See  CHANCERY,  3. 

In  the  matter  of  criminal  offences. 

6.  In  what  county  a  person  charged  with  crime  must  be  indicted 
and  tried.     See  CRIMINAL  LAW,  1  to  4. 

In  case  of  reversal  and  remandment. 

7.  How  jurisdiction  acquired  by  trial  court.     See  PRACTICE,  4,  5. 

To  AWARD  costs. 

8.  On  dismissal  of  appeal  for  want  of  jurisdiction.     See  COSTS,  1. 

JURY. 
Right  of  trial  by  jury. 

1.  And  in  what  county  a  person  charged  with  crime  must  be  in- 
dicted and  tried  —  constitutionality  of  section  5,  division  10,  of  the 
Criminal  Code,  in  that  regard.     See  CRIMINAL  LAW,  1  to  4. 

Jury  service  confined  to  the  county. 

2.  There  is  no  authority  in  any  statute  for  the  selection  of  grand  and 
petit  jurors  in  one  county  to  serve  in  another  county.  Buckrice  v.  The 
People,  29. 
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LACHES.     See  LIMITATIONS,  1,  2. 

LANDLORD  AND  TENANT. 

Tenancy  feom  year  to  year. 

1.  Whether  notice  necessary  to  terminate.  The  owner  of  land,  before 
bringing  his  action  of  ejectment  to  recover  possession,  is  not  bound  to 
give  the  defendant  notice  to  terminate  his  tenancy  from  j'ear  to  year, 
unless  such  defendant  holds  as  the  tenant  of  the  plaintiff,  or  as  the  tenant 
of  his  grantor.     Roosevelt  v.  Hungate,  595. 

2.  Effect  of  taking  new  lease.  If  a  tenant  from  year  to  year  accepts 
a  new  lease  for  a  definite  period,  the  prior  tenancy  is  terminated,  and  no 
notice  is  necessary  to  terminate  the  new  tenancy,  prior  to  the  end  of  the 
term.     Ibid.  595. 

Lease  made  by  a  stranger. 

3.  Not  binding  on  owner.  Before  a  written  lease  can  be  set  up  by 
the  defendant  to  defeat  an  action  of  ejectment  brought  by  the  owner  of 
the  land,  it  must  appear  that  the  plaintiff,  or  his  grantor,  executed  the 
same,  or  that  the  person  executing  the  same  was  the  authorized  agent  of 
the  plaintiff  to  lease  the  property.     Ibid.  595. 

Injury  from  defective  sidewalk. 

4.  In  the  case  of  leased  premises — liability  as  between  landlord 
and  tenant.  The  tenant  in  possession,  and  not  the  landlord,  is  respon- 
sible to  third  persons  for  injuries  occasioned  by  a  failure  to  keep  the 
demised  premises  in  repair,  unless  the  owner  has  agreed  to  keep  them 
in  repair,  or  when  the  premises  were  let  with  the  alleged  nuisance  upon 
them,  in  which  case  the  owner,  and  not  the  tenant,  is  responsible  for 
injuries  caused  by  the  nuisance.     City  of  Peoria  et  al.  v.  Simpson,  294. 

LAW  AND  FACT. 

On  question  of  criminal,  conviction. 

1.  Ordinarily,  whether  there  is  evidence  to  warrant  a  conviction  in  a 
criminal  case  is  a  question  for  the  jury,  the  court  taking  care  always  to 
see  that  no  manifest  injustice  has  been  done;  but  whether  the  verdict  is 
contrary  to  the  law,  is  a  question  for  the  court.  A  verdict  in  a  criminal 
case  is  against  the  law  when,  admitting  all  the  evidence  tends  to  prove, 
it  does  not  show  the  crime  charged.     Ker  v.  The  People,  627. 

LEASE. 

As  to  period  of  duration. 

1.  As  affected  by  the  mode  of  organization  of  the  lessee  corporation. 
The  owners  of  land  leased  to  a  club  all  their  ground  in  a  certain  section, 
used  for  a  canal  and  right  of  way,  "for  and  during  the  existence  of  said 
club,"  with  this  clause:  "Whenever  said  club  shall  cease  to  exist  as  now 
organized,  this  lease,  etc.,  shall  be  determined  and  cease."  On  the  day 
before  the  execution  of  this  lease  the  club  had  passed  a  resolution  to 
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become  incorporated,  and  the  lessors  were  members  of  the  club:  Held, 
that  the  grant  of  the  right  of  way,  or  canal  and  its  appurtenances,  did  not 
cease  upon  the  club  becoming  incorporated  under  the  statute,  assuming 
all  the  debts  of  the  same  and  taking  all  its  property;  and  that  the  words, 
"as  now  organized,"  referred  to  the  purpose  of  organization, — not  the 
mode  of  organization.     Alexander  v.  Tolleston  Club  of  Chicago,  65. 

Lease  of  a  canal — what  passes. 

2.  The  foot-way  as  an  incident.  "Where  a  hunting  and  fishing  club 
constructed  a  canal  across  a  tract  of  land,  so  as  to  connect  its  club-house 
with  a  river  and  its  marsh  grounds,  through  which  to  transfer  boats,  and 
which  was  used  in  connection  with  a  foot- way  along  its  side,  over  which 
the  hunters  walked,  and  the  owners  of  the  land,  knowing  the  use  made 
of  the  canal  and  foot- way,  leased  to  the  club  all  the  ground  then  used 
for  the  canal,  it  was  held,  that  the  lease  passed  the  foot-way,  as  an  actual, 
constant  incident  to  the  use  of  the  canal,  especially  when  the  lessors,  by 
their  subsequent  acts,  showed  an  acquiescence  in  the  continued  use  of 
the  foot-way  in  connection  with  the  canal.     Ibid.  65. 

LICENSES  AND  LICENSE  FEES. 

Licensing  trades,  occupations,  etc. 

1.  As  to  the  kinds  of  occupations  upon  which  license  fees  may  be 
imposed — generally.  The  legislature,  in  authorizing  the  imposition  of 
license  fees,  is  not  restricted  to  trades,  occupations  or  classes  of  business 
which  are  immoral,  vexatious  or  injurious  to  the  well  being  of  society. 
Nor  is  it  necessary  that  before  a  business  can  be  regulated  or  burdens 
imposed  on  its  exercise,  there  should  be  power  to  suppress  the  business. 
Braun  et  al.  v.  City  of  Chicago,  186. 

As  to  bkokees. 

2.  Whether  they  may  be  required  to  procure  a  license,  and  to  pay  a 
license  fee  —  constitutional  power  of  the  legislature  in  that  regard. 
The  legislature  is  fully  authorized  by  the  constitution  to  confer  power, 
by  general  law,  upon  incorporated  cities  to  demand  and  collect  a  license 
fee  or  tax  of  all  persons  who  shall  pursue  the  business  or  calling  of 
brokers  within  their  limits,  and  to  prohibit  within  such  limits  the  busi- 
ness of  a  money-changer,  or  banker,  broker  or  commission  merchant, 
including  that  of  merchandise,  produce  or  grain  broker,  real  estate  broker, 
and  insurance  broker,  without  license  therefor;  and  such  a  provision  in 
the  charter  of  a  city,  and  an  ordinance  in  pursuance  thereof,  are  not  in 
conflict  with  any  constitutional  provision.     Ibid.  186. 

KULE    OF   UNIFORMITY. 

3.  A  license  fee,  though  not  a  tax,  considered  tinder  the  rule  of  uni- 
formity as  applied  to  a  tax.  A  license  fee  imposed  by  a  city  or  village, 
in  pursuance  of  power  conferred  by  the  legislature  for  that  purpose, 
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upon  certain  avocations,  trades,  business  or  occupations,  carried  on  within 
the  corporate  limits,  is  not  a  tax,  in  the  constitutional  sense  of  that  term. 
Braun  et  al.  v.  City  of  Chicago,  186. 

4.  But  even  regarding  such  a  license  fee  as  a  tax  upon  persons,  when 
imj)osed  upon  persons  engaged  in  a  given  business,  as,  that  of  a  broker, 
whether  a  produce  or  grain  broker,  real  estate  broker  or  insurance  broker, 
it  is  not  in  violation  of  any  constitutional  provision  when  such  fees  are 
uniform  as  to  all  persons  of  the  same  class  within  the  limits  of  the  city. 
Ibid.  186. 

LIENS. 

Judgment  liens. 

1.  Release  of  mortgage,  as  affecting  an  intervening  Judgment  lien. 
A  tract  of  laud  was  purchased  subject  to  a  mortgage  thereon,  previously 
given  by  the  vendor,  which  was  assumed  by  the  purchaser  as  part  of  the 
price,  and  he  gave  his  note,  secured  by  mortgage  on  the  premises,  for 
the  balance  of  the  purchase  money,  but  never  paid  anything  on  the  pur- 
chase. After  the  recovery  of  a  judgment  against  him  by  a  third  person, 
the  purchaser  reconveyed  the  land  to  his  vendor,  in  satisfaction  of  his 
notes  and  mortgage,  and  the  mortgagee  entered  satisfaction  of  this  second 
mortgage  upon  the  record,  in  ignorance  of  the  fact  of  there  being  a  judg- 
ment against  the  mortgagor,  and  the  land  was  sold  under  execution  issued 
on  the  judgment:  Held,  that  the  purchaser  from  the  original  mortgagor 
never  had  any  interest  in  the  land  other  than  the  equity  of  redemption, 
he  having  never  paid  anything,  and  that  the  plaintiff  in  execution,  by 
his  purchase,  succeeded  to  no  greater  interest  on  account  of  the  entry  of 
satisfaction  of  the  mortgage  of  record,  he  being  in  no  way  injured  by 
such  release,  and  in  no  manner  deceived  by  it  or  induced  to  take  any 
action  he  would  not  otherwise  have  taken.  National  Bank  of  Pontiac 
V.  Ki7ig  et  al.  254. 

2.  Whether  affected  by  an  appeal.  An  appeal  from  a  judgment  of 
the  circuit  court  to  the  Supreme  Court  does  not  affect  the  lien  of  the 
judgment,  or  its  capacity  to  become  a  lien  on  real  estate  acquired  by  the 
judgment  debtor  pending  the  appeal.  Shirk  et  al.  v.  Metropolis  and 
New  Columbia  Gravel  Road  Co.  661. 

LIMITATIONS. 

Lapse  of  time  aside  from  the  statute. 

1.  As  a  bar  to  bill  to  set  aside  a  sale  under  a  trust  deed.  A  delay 
of  four  years  in  filing  a  bill  by  the  former  owner  to  set  aside  a  sale  of  his 
real  estate  under  a  deed  of  trust,  on  the  ground  of  alleged  irregularities 
and  inadequacy  of  price,  when  he  knew  of  such  sale  shortly  after  it  was 
made,  and  neglected  to  redeem  the  property  by  paying  the  sum  due  from 
him,  such  privilege  having  been  offered  him  by  the  purchaser,  and  he 
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LIMITATIONS.    Lapse  or  time  aside  feom  the  statute.     Continued. 

allowed  the  taxes  to  accumulate  against  the  property  to  a  large  amount, 
was  held  such  laches  as  to  bar  the  relief  sought.  A  party,  to  avoid  a  sale 
of  his  land  for  mere  irregularities,  must  act  with  promptness,  and  not 
wait  to  speculate  upon  the  chances  of  a  rise  in  the  value  of  the  property. 
Hoyt  et  al.  v.  Paivtucket  Institution  for  Savings  et  al.  390. 

2.  Specific  performance.  Laches  is  not  available  as  a  defence  to  a 
bill  for  the  specific  performance  of  an  agreement  to  convey  land,  where 
the  complainant  has  been  in  the  continued  possession  of  the  premises. 
Whitsitt  V.  Trustees  of  Preemption  Presbyterian  Church,  125. 

3.  Of  the  pleadings — to  present  that  defence.  See  PLEADING 
AND  EVIDENCE,  1. 

Adveese  possession. 

4.  Houi  it  may  he  shown.  Adverse  possession  of  land  under  the 
Limitation  law  may  be  shown  by  inference,  from  circumstantial  evidence. 
In  respect  to  a  disputed  boundary  line,  the  fact  that  the  defendant  placed 
his  fence  twenty  feet  beyond  or  outside  of  what  was  generally  regarded, 
and  he  was  told  was,  the  true  line,  and  that  he  built  his  house  and 
planted  his  orchard  on  the  disputed  land,  are  circumstances  from  which 
a  jury  may  infer  his  possession  was  adverse,  and  that  he  claimed  to  own 
the  land, — and  this,  too,  in  the  absence  of  any  declarations  of  such  claim 
of  adverse  possession.  It  is  not  true  that  adverse  possession  can  be 
proved  only  by  clear  and  positive  evidence.  It  may  be  proved  by  any 
legitimate  testimony,  and  by  a  mere  preponderance,  like  any  other  issue 
in  a  civil  suit.     Grim  et  al.  v.  Murphy,  271. 

5.  What  regcm'ded  as  adverse  possession — as  to  erecting  a  fence  off 
the  true  line.  If  the  owner  of  a  tract  of  land,  in  inclosing  the  same, 
builds  his  fence  on  one  side  in  doubt  as  to  whether  it  is  on  his  own  land, 
and  declares  that  if  it  is  not  on  the  true  line,  when  established  he  will 
conform  to  it,  the  possession  outside  of  the  true  line,  and  up  to  the 
fence,  will  not  be  adverse;  but  if  such  party  believed  his  fence  was 
within  the  true  boundary  line,  and  he  took  possession  and  occupied  it 
under  that  belief,  his  possession  would  be  adverse.  Nor  would  it  matter 
that  he  made  a  statement  that  if  it  should  be  established  that  the  fence 
was  not  upon  the  true  line  before  the  bar  of  the  statute  had  run,  he 
would  submit  and  regard  the  true  line  under  his  possession  subservient 
to  the  true  owner.     Ibid.  271. 

As   TO   AN  easement. 

6.  And  what  is  an  adverse  possession.  In  order  to  bar  an  easement, 
such  as  a  right  of  way  appurtenant,  the  proof  must  show  twenty  years' 
adverse  possession.  The  building  of  a  sidewalk  on  a  street  adjoining 
land  over  which  there  is  such  an  easement,  and  maintaining  the  same, 
can  not  be  regarded  as  an  adverse  possession  of  such  land.  Kuecken 
et  al.  V.  Voltz,  264 
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Adverse  title. 

7.  By  whom  if  may  be  acquired.  Where  a  person  having  title  to 
land  leaves  another  in  possession  under  him,  the  person  so  left  in  pos- 
session can  not,  while  holding  possession  under  the  owner,  acquire  an 
adverse  title  against  him  or  his  heirs  by  reason  of  his  actual  possession 
and  payment  of  taxes,  under  the  Limitation  law.  Ferbrache  et  al.  v. 
Ferbrache,  210. 

Limitation  act  of  1839. 

8.  Color  of  title  is  that  which  in  appearance  is  a  title,  but  in  reality 
is  not.  It  must  be  so  far  prima  facie  good  in  appearance  as  to  be  con- 
sistent with  the  idea  of  good  faith.  It  must  purport  to  transfer,  and 
apparently  transfer,  the  title  to  the  holder.  Bolden  et  al.  v.  Sherman, 
418. 

9.  Extent,  as  to  boundaries.  A  deed  purporting  to  convey  two  lots 
of  land  in  a  subdivision,  by  their  numbers,  where  the  plat  and  stakes 
showed  the  precise  location  of  the  lots  sold,  was  held  color  of  title  to 
the  entire  lots  as  shown  by  the  plat  and  stakes,  notwithstanding  one  of 
the  lots,  as  shown  by  other  testimony,  extended  six  feet  over  and  iipon 
an  adjoining  tract,  and  the  description  in  the  deed  showing  distances  did 
include  the  six  feet  on  the  adjoining  land.  The  monuments  always  pre- 
vail over  distances.     Ibid.  418. 

10.  As  to  the  payment  of  taxes — proof  in  respect  thereto.  Where 
a  party  having  color  of  title  shows  the  payment  of  all  taxes  on  the  prem- 
ises for  seven  successive  years,  by  the  production  of  his  tax  receipts, 
showing  the  date  of  each  payment  and  the  amount  thereof,  this  makes 
out  a  prima  facie  defence  under  the  Limitation  law  of  1839,  which  must 
prevail  unless  the  plaintiff  shows  that  the  taxes  for  some  one  of  the  seven 
years  were  paid  before  the  defendant  made  his  payment.  The  testimony 
of  the  plaintiff,  that  he,  by  himself  or  agent,  paid  the  taxes  upon  the 
same  land  for  each  of  the  same  years,  but  not  giving  the  amount  or  date 
of  any  of  his  payments,  will  not  rebut  the  defendant's  prima  facie  case, 
and  defeat  the  operation  of  the  statute.     Ibid.  418. 

11.  In  an  action  of  ejectment  for  a  strip  of  land,  the  defence  being 
the  paj'ment  of  taxes  for  seven  years  under  color  of  title,  the  defendant 
admitted  that  the  plaintiff  had  paid  the  taxes  for  the  same  seven  years, 
and  undertook  to  overcome  the  force  and  effect  of  the  admission  by 
proving  that  he  had  also  paid  taxes  for  the  same  years,  but  failed  to  show 
whose  payments  for  the  several  5^ ears  were  first  made:  Held,  that  the 
evidence  was  not  sufficient  to  overcome  the  admission.  Such  admission 
was  held  to  impliedly  concede  that  the  plaintiff'"s  payments^  were  first 
made,  otherwise  there  could  be  no  taxes  for  him  to  pay.     Ibid.  418. 

Time  for  filing  remanding  order. 

12.  Effect  of  failing  to  file  such  order  loithin  two  years — under  seC' 
tion  84,  chapter  110,  Revised  Statutes  of  1874.     See  PKACTICE,  6. 
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MANDAMUS. 

Office  of  the  weit. 

1.  And  whether  the  proper  remedy.  The  office  of  tlie  writ  of  man- 
damus is  iu  general  to  compel  the  performance  of  mere  ministerial  acts  • 
prescribed  by  law.  It  lies,  however,  also  to  subordinate  judicial  tribunals, 
to  compel  them  to  act  where  it  is  their  duty  to  act,  but  never  to  reqtiire 
them  to  decide  in  a  particular  manner.  It  is  not,  like  a  writ  of  error  or 
appeal,  a  remedy  for  erroneous  decisions.  People  ex  rel.  v.  Illinois 
State  Board  of  Dental  Examiners,  180. 

2.  A  subordinate  body  can  be  directed  by  the  writ  to  act,  but  not  how 
to  act,  in  a  matter  as  to  which  it  has  the  right  to  exercise  its  judgment. 
The  character  of  the  duty,  and  not  that  of  the  body  or  officers,  deter- 
mines how  far  performance  of  the  duty  may  be  enforced  by  mandamus. 
Ibid.  180. 

3.  So,  upon  the  refusal  of  the  Illinois  State  Board  of  Dental  Exam- 
iners to  grant  a  license  to  a  person  whose  application  was  based  upon  a 
diploma  issued  by  a  dental  college,  mandamus  will  not  lie  to  compel  the 
board  to  grant  a  license,  because,  to  entitle  the  applicant  to  a  license, 
the  diploma  must  have  been  issued  by  a  "reputable"  dental  college,  and 
whether  the  college  is  a  "reputable"  one,  is,  under  the  statute,  within  the 

•     judgment  and  discretion  of  the  board  to  determine.     Ibid.  180. 

4.  In  a  proceeding  by  manda,vius,  it  is  essential,  before  the  writ  be 
awarded,  that  it  be  made  to  appear  to  the  court  that  the  relator  has  a 
clear  legal  right  to  have  the  thing  done  which  is  thereby  sought.  Super- 
visors of  Stark  County  v.  The  People  ex  rel.  577. 

5.  As  to  matters  which  are  discretionary.  Where  a  statute  does  not 
impose  an  absolute  obligation  upon  a  county  board  to  perform  a  certain 
act,  but  clothes  it  with  an  ultimate  discretion  in  the  matter,  or  where  the 
statute  is  merely  directory  as  to  the  act,  and  not  mandatory,  creating  an 
absolute  duty,  mandamus  will  not  lie  to  compel  the  board  to  perform 
the  act.  Board  of  Supervisors  of  Will  County  v.  The  People  ex  rel. 
Comrs.  of  Highways,  511. 

MAEEIED  WOMEN". 
Deeds  of  makried  women. 

1.  Of  their  execution,  acknowledgment  and  proof — since  the  act  of 
1869.     See  CONVEYANCES,  1. 

2.  Reforming  deed  of  Tnarried  woman  for  mistake — since  the  act 
of  1869.     See  CHANCEEY,  13. 

MASTEK  AND  SERVANT. 

Negligence  of  master— injuey  to  servant. 

1.  Want  of  proper  care  on  the  part  of  the  latter.  While  there  is  an 
implied  contract  between  employer  and  employe  that  the  former  shall 
provide  suitable  means,  appliances  and  instrumentalities  with  which  to 
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Negligence  of  mastee — injury  to  servant.     Continued. 

perform  the  labors  required  of  the  latter,  and  also  that  the  latter  shall  be 
advised  by  the  former  of  all  dangers  incident  to  the  service  of  which  the 
latter  is  not  cognizant,  yet  the  failure  of  the  employer  in  this  regard  fur- 
nishes no  excuse  for  the  conduct  of  an  employe  who  voluntarily  incurs  a 
known  danger.  Simmons,  Admx.  v.  Chicago  and  Toniah  Railroad  Co. 
340. 

2.  If  a  servant,  knowing  the  hazards  of  his  employment,  as  the  busi- 
ness is  conducted,  is  injured  while  engaged  therein,  he  can  not  maintain 
an  action  against  the  master  for  the  injury  merely  on  the  ground  that 
there  was  a  safer  mode  in  which  the  business  might  have  been  conducted, 
the  adoption  of  which  would  have  prevented  the  injury.     Ibid.  340. 

3.  And  where  an  employe,  after  having  an  opportunity  to  become 
acquainted  with  the  risks  of  his  situation,  accepts  the  same,  he  can  not 
complain  if  subsequently  injured  by  such  exposure.  A  party  may,  if  he 
chooses,  contract  to  take  the  risks  of  a  known  danger.  Presumptively, 
in  such  a  case  he  charges  in  proportion  to  the  risk,  or  rather  for  the  risk. 
Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Geary,  383. 

4.  In  this  case,  an  employe  of  a  railroad  companj'^  was  killed  by  the 
falling  of  a  bank  of  earth  which  he  was  engaged  in  excavating.  His  ad- 
ministrator brought  suit  for  damages,  against  the  company,  on  the  alleged 
ground  of  a  want  of  proper  care  on  the  part  of  the  agents  of  the  company 
in  charge  of  the  work,  iu  directing  the  manner  in  which  it  should  be  done. 
The  facts,  as  shown  by  the  testimony,  were  substantially  these:  A  num- 
ber of  laborers  were  engaged  in  excavating  a  hill,  under  the  direction  of 
a  foreman.  The  bank,  at  the  point  where  the  accident  occurred,  was 
sixteen  to  twentj'  feet  high,  and  composed  of  clay  commonly  called  "joint 
clay."  The  deceased  was  twentj^-eight  years  of  age,  an  old  miner  in  the 
neighborhood,  and  accustomed  to  work  in  that  kind  of  earth.  The  man- 
ner of  doing  the  work,  and  as  directed  by  the  foreman,  was  undermining 
the  bank  by  digging  under  from  two  to  three  feet,  and  prying  the  bank 
off  from  the  top.  That  was  not  the  projDer  and  safe  way  to  take  down  the 
bank.  The  foreman  had  control  of  the  men,  and  could  discharge  them 
for  disobedience  of  orders.  On  the  morning  of  the  accident,  the  foreman., 
as  he  was  about  to  go  elsewhere,  cautioned  the  men  about  the  danger. 
Two  days  previously  the  superintendent  of  the  road  told  the  men  that 
the  way  they  were  doing  the  work  was  dangerous, — that  they  must  not 
cave  it  off  that  way,  and  that  they  must  not  dig  under  so  far.  In  the 
forenoon  of  the  accident  several  of  the  men,  the  deceased  himself  in- 
cluded, were  speaking  of  the  bank  getting  dangerous.  One  man  left  the 
place  on  that  account,  and  another  went  to  work  somewhere  else.  This 
the  deceased  could  have  done  if  he  had  desired,  as  he  was  not  required 
to  work  at  that  particular  place,  but  chose  it  for  himself;  and  continuing 
to  work  there,  the  bank  fell  upon  him  and  killed  him.  The  court  below, 
on  this  state  of  case,  excluded  all  the  plaintiff's  evidence  fi-om  the  jury, 
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and  directed  a  verdict  for  the  defendant.  This  was  proper.  There  was 
no  sufficient  ground  of  recovery,  the  deceased  having  voluntarily  con- 
tinued in  the  place  of  danger  with  full  knowledge  of  the  peril  he  was  in. 
Simmons,  Admx.  v.  Chicago  and  Tomah  Railroad  Co.  340. 

Negligence  oe  fellow- servant. 

5.  Respondeat  superior  —  and  herein,  who  are  fellow-servants. 
Where  one  servant  is  injured  by  the  negligence  of  his  fellow-servant,  the 
duties  of  both  being  such  as  to  bring  them  into  habitual  consociation,  so 
that  they  might  exercise  an  influence  upon  each  other  promotive  of  proper 
caution,  and  the  master  is  guilty  of  no  negligence  in  the  employment  of 
the  servant  causing  the  injury,  the  master  will  not  be  held  liable  for  the 
injury.     Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Geary,  383. 

6.  Where  it  was  to  some  extent  the  duty  of  a  servant  of  a  railway 
company,  as  night  watcher,  to  note  and  report  upon  the  conduct  of  the 
foreman  of  a  night  crew,  whose  duty  it  was  to  make  up  trains,  etc.,  to 
his  superior,  and  the  night  watcher  could  in  no  event  perform  his  duty 
without  constantly  watching  the  engine  and  cars  of  the  night  crew  while 
at  or  upon  a  crossing  of  a  public  street,  it  was  held,  that  the  night  watcher 
and  the  foreman  of  the  night  crew  were  fellow-servants,  within  the  legal 
meaning  of  that  term,  and  that  the  common  master  was  not  liable  to  the 
night  watcher  for  an  injury  received  in  consequence  of  the  negligence  of 
the  foreman  of  the  night  crew  in  the  discharge  of  his  duties  in  switching 
cars  on  one  of  the  tracks  over  the  crossing.     Ibid.  383. 
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MEASURE  OF  DAMAGES. 

Delay  in  the  manufacture  of  books. 

1.  On  a  failure  to  complete  the  work  on  books,  and  deliver  the  same 
within  the  time  agreed  upon,  it  is  not  admissible  to  prove,  on  the  ques- 
tion of  damages,  from  the  delay,  that  there  may  have  been  a  demand  for 
the  books  had  they  been  ready  at  the  proper  time.  If  the  party  for  whom 
the  books  were  manufactured  had  made  sales  of  books,  and  suffered  a 
loss  of  profits  thereon  in  consequence  of  the  delay  in  completing  the 
work,  evidence  of  such  facts  would  be  competent  on  the  question  of 
damages.     Hill  et  al.  v.  Parsons  et  al.  107. 

Under  Eminent  Domain  act. 

2.  As  to  land  taken  for  public  use.  See  EMINENT  DOMAIN, 
1  to  4. 

MINES  AND  MINERS. 

Weighing  coal  at  the  mines. 

1.  Construction  of  section  2  of  the  act  of  188.3,  as  limiting  the  right 
to  contract  for  wages  on  a  basis  other  than  the  weight  of  the  coal — ■ 
coyistitutionality .     Section  2  of  "An  act  to  provide  for  the  weighing  of 
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coal  at  the  mines,"  of  the  laws  of  1883,  is  not  open  to  the  constitutional 
objection  of  depriving  coal  operators  of  their  right  to  make  special  con- 
tracts. That  section  does  not  require  that  the  wages  under  all  contracts 
shall  be  computed  upon  the  basis  of  the  weight  of  the  coal  mined.  It 
only  applies  to  cases  where,  by  contract,  the  wages  are  to  be  paid  accord- 
ing to  the  weight  of  coal  mined.     Jones  v.  The  People,  590. 

2.  That  act  leaves  it  free  for  the  owner  or  operator  of  a  coal  mine  to 
make  contracts  with  his  employes  to  mine  coal  for  whatever  may  be 
agreed  upon  between  them, — by  the  day,  week,  month,  year,  or  by  the 
box,  or  in  any  other  manner  that  may  be  agreed  upon  between  them. 
Where  the  contract  is  for  the  paying  of  wages  in  some  other  way  than 
according  to  the  weight  of  the  coal  dug,  the  purpose  of  the  act  would 
seem  to  fail,  and  its  provisions  do  not  apply.     Ibid.  590. 

3.  On  the  trial  of  an  operator  of  a  coal  mine  for  not  providing  a  "track 
scale,"  etc.,  so  that  the  weight  of  coal  of  each  miner  might  be  ascertained, 
the  court  refused  to  allow  the  defendant  to  prove  that  for  nine  years  prior 
thereto  the  corporation  owning  and  operating  the  mine  had  a  contract 
with  all  the  men  employed  to  mine  coal  during  that  period,  to  receive  as 
the  wages  for  their  labor  from  the  coal  company  forty  cents  for  each  box 
of  coal  mined  and  taken  from  the  mine;  that  the  miners  had  always  been, 
and  were  then,  satisfied  to  work  under  such  contract,  and  that  they  did  not 
want  the  coal  weighed,  as  a  basis  upon  which  to  compute  their  wages,  etc. : 
Held,  that  it  was  error  to  exclude  the  proposed  evidence,  as  its  admission 
would  have  shown  a  case  to  which  the  statute  did  not  apply.     Ibid.  590. 

MISTAKE. 
Eefokming  deeds,  etc.,  in  equity. 

1.  Generally.     See  CHANCEKY,  11,  12,  13. 

Parol  evidence. 

2.  Admissible  to  shovj  a  mistake  in  a  deed.     See  EVIDENCE,  3. 

Degree  of  evidence  required. 

3.  To  show  such  mistake.     Same  title,  14. 

MOKTGAGES  AND  DEEDS  OF  TKUST. 
What  amounts  to  a  mortgage. 

1.  Any  conveyance  of  an  estate  to  secure  a  debt  or  the  performance 
of  some  act,  such  as  the  payment  of  money  or  the  furnishing  of  indem- 
nity, subject  to  be  defeated  by  the  performance  of  the  act  agreed  to  be 
done,  is  a  mortgage.     Fitch  v.  Wetherbee  et  al.  475. 

2.  Deeds  of  trust  by  a  corporation  upon  its  lards,  to  trustees,  to 
secure  the  performance  of  an  undertaking  of  the  company  to  pay  divi- 
dends, or  interest,  on  guaranteed  and  preferred  stock  issued  and  sold, 
and  ultimately  to  pay  for  the  stock  itself,  are  in  the  strictest  sense  mort- 
gages.    Ibid.  475. 

47—110  III. 
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MORTGAGES  AND  DEEDS  OF  TEUST.     Continued. 
Of  a  deed  absolute  in  fokm. 

3.  Whether  a  mortgage.  The  owner  of  city  real  estate,  after  making 
default  of  interest  on  a  loan  secured  by  trust  deed  on  the  same,  turned 
over  the  possession  of  such  property  to  his  creditor,  who,  from  that  time, 
received  the  rents  on  the  same;  and  after  the  advertisement  of  the  prem- 
ises for  sale  by  the  trustee,  it  was  agreed  that  the  creditor  should  bid  in 
the  same,  and  hold  it  in  trust  for  the  debtor  until  an  accounting  could 
be  had,  when,  if  the  debtor  was  still  owing  the  creditor  anything,  a  new 
loan  was  to  be  made  upon  the  property.  The  property  was  so  purchased 
by  the  creditor,  who  shortly  afterward  caused  a  judgment  by  confession 
to  be  entered  against  the  debtor  for  an  alleged  deficiency  between  the 
sum  due  on  the  loan  and  the  amount  of  the  bid,  upon  which  an  execu- 
tion was  issued,  and  levied  upon  other  property  of  the  debtor,  which  was 
also  sold,  and  bought  by  such  creditor:  Held,  that  the  trustee's  deed  to 
the  creditor  was  in  equity  a  mortgage,  and  that  the  debtor  had  the  right 
to  redeem.     Union  Mutual  Life  Ins.  Co.  v.  Slee,  35. 

Sale  under  deed  of  trust. 

4.  Notice  thereof— sufficiency ,  as  showing  amount  due.  A  notice  of 
sale  under  a  deed  of  trust  contained  this  clause:  "Default  has  been 
made  in  the  payment  of  part  of  the  interest  note  due  November  22,  1876, 
and  the  whole  of  the  interest  note  due  May  22,  1877;  and  whereas,  the 
legal  holder  of  said  note  and  unpaid  interest  coupons  (the  Pawtucket 
Institution  for  Savings)  has  thereupon  exercised  its  option  of  declaring 
the  whole  principal  sum,  and  the  interest  thereon,  due  and  payable;  and 
whereas,  default  has  been  made  in  the  payment  of  the  principal  and 
interest  so  become  due  and  payable, "  etc. :  Held,  that  the  notice  showed, 
with  reasonable  certainty,  that  the  amount  claimed  to  be  due  was  the 
principal  sum,  the  interest  note  due  May  22,  1877,  and  part  of  the  inter- 
est note  due  November  22,  1876,  and  stated  substantially  the  amount 
due.  As  to  the  part  due  on  the  latter  note  the  notice  was  indefinite,  but, 
considering  the  amounts  involved,  (the  principal  being  $5000,  and  the 
interest  notes  $250,)  and  the  smallness  of  the  sum  due  on  such  interest 
note,  the  notice  was  held  substantially  good.  Hoyt  et  al.  v.  Pawtucket 
Institution  for  Savings  et  al.  390. 

5.  Inadequacy  of  price — whether  so  regarded.  In  August,  1877, 
real  estate  was  sold  under  a  deed  of  trust  for  $5250,  which  the  witnesses 
placed  in  value  at  $15,000  at  that  time,  which  it  appeared  was  much  more 
than  the  property  could  then  have  been  sold  for,  there  being  no  market 
for  the  property  at  the  latter  price,  and  no  demand  for  such  property; 
and  it  appeared  that  in  August,  1881,  when  the  prices  had  advanced,  it 
was  sold  for  only  $12,000,  and  that  at  the  time  of  the  sale  there  was 
some  $2000  of  unpaid  taxes  against  the  land:  Held,  that  there  was  no 
such  gross  inadequacy  of  price  as  should  lend  much  additional  strength 
to  any  alleged  irregularity  in  the  sale.     Ibid.  390. 
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MORTGAGES  AND  DEEDS  OF  TRUST.     Contmued. 
Equitable  defences  to  mortgage. 

6.  Although  given  to  secure  negotiable  paper  lohich  has  been  as- 
signed before  maturity.     See  ASSIGNMENT,  1  to  4. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  11  to  14. 

MUNICIPAL  TAXATION.     See  TAXATION,  1  to  6. 

NEGLIGENCE. 

As  TO  the  element  of  due  care. 

1.  On  the  part  of  the  plaintiff.  In  an  action  on  the  case  against  a 
city  and  the  owner  of  premises  in  the  city,  to  recover  for  an  injury 
received  from  a  neglect  to  keep  the  sidewalk  in  front  of  the  premises  in 
repair,  the  court  instructed  the  jury  that  "when  a  city  is  vested,  under  the 
provisions  of  its  charter,  with  the  charge  of  its  streets,  roads,  alleys  and 
sidewalks,  said  city  is  bound  to  see  that  the  same  are  kept  in  a  reason- 
ably safe  state  of  repair;  and  such  city  is  liable  to  parties  injured  by  its 
negligence  in  so  doing:"  Held,  that  the  instruction  lacked  the  essential 
qualification  that  the  plaintiff  was,  at  the  time  of  the  injury,  observing 
that  due  care  and  caution  for  his  personal  safety  a  reasonable  person 
would  do  under  the  same  circumstances.  City  of  Peoria  et  al.  v.  Simp- 
son, 294. 

Of  joint  and  several  liability. 

2.  Distinction  in  this  regard  between  a  trespass  and  a  neglect  of 
duty.  For  separate  acts  of  trespass  separately  done,  or  for  positive  acts 
negligently  done,  although  a  single  injury  is  inflicted,  the  parties  can  not 
be  jointly  held  liable  to  the  party  injured.  If  there  is  no  concert  of 
action,  or  no  common  intent,  there  is  no  joint  liability.  But  a  different 
principle  applies  when  the  injury  is  the  result  of  a  neglect  to  perform  a 
common  duty  resting  on  two  or  more  persons,  although  there  may  be  no 
concert  of  action  between  them.  In  such  cases  the  injured  party  may 
have  his  election  to  sue  all  parties  owing  the  common  duty,  or  each  sepa- 
rately, treating  the  liability  as  joint  or  separate.     Ibid.  294. 

In  case  of  sidewalks  out  of  repair. 

3.  Liability  of  the  city  and  of  the  private  owner  of  adjacent  prem- 
ises. Where  a  duty  rests  upon  both  a  city  and  the  owner  of  premises 
within  the  city  to  keep  the  sidewalk  in  repair  fronting  the  premises,  and 
over  an  excavation,  a  failure  to  do  so  is  a  common  neglect  of  duty,  and 
both  Avill  be  liable,  either  jointly  or  severally,  to  one  injured  in  conse- 
quence of  such  neglect,  who  has  himself  exercised  due  care.     Ibid.  294. 

In  case  of  leased  premises. 

4.  Liability  as  between  landlord  and  tenant.  The  tenant  in  posses- 
sion, and  not  the  landlord,  is  responsible  to  third  persons  for  injuries 
occasioned  by  a  failure  to  keep  the  demised  premises  in  repair,  unless 
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NEGLIGENCE.     In  case  of  leased  premises.     Continued. 

the  owner  has  agreed  to  keep  them  in  repair,  or  when  the  premises  were 
let  with  the  alleged  nuisance  upon  them,  in  which  case  the  owner,  and 
not  the  tenant,  is  responsible  for  injuries  caused  by  the  nuisance.  City 
of  Peoria  et  al.  v.  Simpson,  294. 

Depot  grounds  xtsed  in  common. 

5.  By  servants  of  tico  railroad  companies — reciprocal  duties  of  the 
companies  towards  each  other's  servants.  Where  two  railroad  com- 
panies have,  by  agreement,  a  joint  occupancy  of  depot  grounds,  in  which 
their  respective  tracks  are  so  situated  and  used  that  the  servants  of  the 
two  companies  must  necessarily,  in  the  proper  discharge  of  their  duties, 
pass  over  each  other's  tracks,  each  company  will  owe  the  same  duty  to 
the  servants  of  the  other  company,  in  the  matter  of  observing  proper  care 
for  their  safety  when  crossing  its  tracks  in  the  regular  discharge  of  their 
duties,  that  it  does  to  its  own  servants  when  crossing  the  same  tracks. 
Illinois  Central  Bailroad  Co.  v.  Frelka,  498. 

Signals  at  eoad  crossings. 

6.  The  statute  (chapter  114,  section  43,)  requires  every  railroad  cor- 
poration to  cause  a  bell  of  at  least  thirty  pounds  weight  to  be  rung  or  a 
steam  whistle  to  be  sounded  at  the  distance  of  at  least  eighty  rods  before 
a  public  highway  is  reached  by  a  train  or  locomotive,  and  kept  so  ringing 
or  being  sounded  until  the  highway  is  reached;  and  when  this  is  done, 
the  railroad  company  has  discharged  its  duty  imposed  by  the  statute, 
whether  such  signal  given  is  heard  or  not.  The  statute  does  not  require 
the  giving  of  such  signals  of  the  approach  of  a  train  as  to  enable  others 
absolutely  to  ascertain  its  approach  and  avoid  being  injured.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Dougherty,  521. 

7.  If  a  railway  company  has  such  a  bell  on  an  engine  attached  to  a 
train  as  the  statute  requires,  and  it  is  rung  in  the  manner  required,  then, 
so  far  as  giving  signals  before  the  train  reaches  a  public  highway  cross- 
ing is  concerned,  the  company  is  without  blame,  whether  the  signal  so 
given  is  observed  or  heeded,  or  not,  by  one  attempting  to  cross  the  rail- 
road track  on  the  public  highway.     Ibid.  521. 

8.  Where  the  evidence  is  conflicting  as  to  the  fact  whether  a  railway 
company,  on  the  approach  of  one  of  its  trains  to  a  i^ublic  road  crossing, 
gave  the  statutor^^  signals,  it  is  error  to  state  in  an  instruction,  in  a  suit 
to  recover  damages  for  a  personal  injury  to  one  while  crossing  the  rail- 
road track  on  a  public  highway,  that  if  the  defendant  failed  to  give  such 
signals  of  the  approach  of  the  train  as  to  enable  the  person  injured  or 
killed  to  ascertain  its  approach  and  avoid  injury,  the  company  is  liable. 
Ibid.  521. 

Injury  from  fire. 

9.  Communicated  by  locomotive  engine  —  burden  of  proof  as  to  the 
cause.  The  statute  which  declares  that  in  actions  for  damages  for  injury 
to  property  "occasioned  by  fire  communicated  by  any  locomotive  engine 
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while  passing  along  any  railroad,"  shall  be  prima  facie  evidence  "to 
charge  with  negligence"  the  owner  or  operator  of  the  road  at  the  time, 
was  intended  to  charge  upon  the  company  using  the  locomotive  all  injuries 
which  are  shown  to  have  resulted  from  fire  from  a  passing  train,  unless 
the  company  defendant  can  rebut  such  conclusion  by  proof  showing  that 
the  loss  was  not  occasioned  hy  its  negligence.  Chicago  and  Alton  Rail- 
road Co.  V.  Pennell,  435. 

Eemote  and  peoximate  cause. 

10.  Where  a  railway  company,  through  negligence  by  the  escape  of 
fire  from  its  locomotive  engine,  sets  fire  to  a  depot,  from  which  a  hotel 
in  the  vicinity  is  destroyed,  to  make  the  company  liable  to  the  owner  of 
the  hotel  it  is  not  necessary  that  the  burning  of  the  hotel  should  be  so 
certain  to  result  from  the  burning  of  the  depot  that  a  reasonable  person 
could  have  foreseen  that  the  hotel  would  burn,  or  that  it  probably  would. 
It  is  enough  if  it  be  a  consequence  so  natural  and  direct  that  a  reasonable 
person  might,  and  naturally  would,  see  that  it  was  liable  to  result  from 
the  burning  of  the  depot.     Ibid.  435. 

CONTEIBUTOEY   AND    COMPAEATIVE. 

11.  Of  the  degree  of  care  required,  under  different  circumstances. 
Although  a  railway  company  may  omit  the  statutory  duty  of  ringing  a 
bell  or  sounding  a  whistle  at  a  public  road  crossing,  still  a  party  claiming 
to  recover  for  an  injury  in  consequence  of  such  omission  of  duty,  must 
have  used  due  care  and  caution.  The  negligence  of  the  company  does 
not  absolve  him  from  all  care.  The' plaintiff  in  such  case,  to  recover,  is 
required  to  exercise  such  care  as  might  be  expected  of  prudent  men  gen- 
erally, under  like  circumstances.  Wabash,  St.  Louis  and  Pacific  Ry. 
Co.  V.  Wallace,  114. 

12.  Where  it  is  well  known  to  the  servants  of  a  railway  company  and 
a  person  injured  at  a  road  crossing,  that  such  place  is  unusually  hazard- 
ous, it  is  the  duty  of  both  parties  to  use  more  care  than  at  ordinary  cross- 
ings where  the  danger  is  not  so  great.  In  such  case  the  servants  of  the 
company  shoiild  ring  the  bell  and  sound  the  whistle  to  the  full  extent  of 
the  statutory  requirement.     Ibid.  114. 

13.  If  a  plaintiff  who  is  injured  at  a  highway  crossing  by  a  railway 
train  does  omit  some  slight  precaution  for  his  safety,  and  the  railway 
company  omits  all  care  on  its  part,  the  plaintiff"  will  not  be  without 
remedy.  If  the  plaintiff's  negligence  is  slight,  and  that  of  the  comjoanj^ 
when  compared  with  that  of  the  plaintiff',  is  gross,  a  recovery  may  be 
had.     Ibid.  114. 

14.  What  is  prudence  and  proper  care  under  some  circumstances  may 
be  negligence  in  others;  and  so,  negligence  in  danger  under  some  cir- 
cumstances might  be  regarded  as  prudence  under  others.  Each  case 
must  depend  largely  on  its  own  facts.     Ibid.  114. 
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15.  Former  decision — omission  of  railway  com,pany  to  give  signals 
at  highway  crossings.  The  rule  laid  down  in  Chicago  and  Alton  Rail- 
road Co.  V.  Elmore,  67  111.  178,  in  regard  to  the  liability  of  a  railway 
company  for  a  personal  injury  caused  by  a  neglect  of  the  statutory  duty 
of  sounding  a  whistle  or  ringing  a  bell  at  public  road  crossings,  has  not 
been  followed,  but  has  been  disregarded  in  subsequent  cases,  and  that 
case  is  overruled.  Wabas]i,  St.  Louis  and  Pacific  Ry.  Co.  v.  Wallace, 
114. 

16.  Non-observance  of  warning  to  keep  off  the  tracks.  Where  the 
servants  of  two  railroad  companies  occupying  the  same  depot  grounds 
with  their  respective  tracks,  are  required,  in  the  performance  of  their 
duties,  to  pass  over  the  tracks  of  both  companies,  a  sign  erected  upon 
the  grounds  warning  all  persons  to  keep  off  the  tracks,  and  informing 
them  if  they  went  upon  them  it  would  be  at  their  peril,  would  not  be 
regarded  as  applying  to  the  servants  of  either  company.  Illinois  Central 
Railroad  Co.  v.  Frelka,  498. 

As   BETWEEN  MASTEE  AND    SEEVANT. 

17.  Injury  to  servant  from  alleged  negligence  of  the  master — want 
of  proper  care  on  the  part  of  the  former.  See  MASTER  AND  SEE- 
VANT, 1  to  4. 

18.  Injury  from  negligence  of  fellow-servant — respondeat  superior — 
and  who  are  fellow -servants.     Same  title,  5,  6. 

NEW  PROMISE. 
Aftee  dischaege  in  BANKEUPTcy.     See  BANKRUPTCY,  1. 

NEW  TRIALS. 

Excessive  damages. 

1.  In  proceeding  under  Eminent  Domain  act.  Where  the  evidence 
is  conflicting  as  to  the  value  of  property  sought  to  be  condemned  for 
railroad  purposes,  and  the  jury  have  examined  the  premises  in  person, 
this  court  will  not  reverse  on  the  ground  alone  that  the  damages  assessed 
may  be  considered  high,  unless  the  damages  are  clearly  excessive.  Chi- 
cago and  Evanston  Railroad  Co.  v.  Jacobs,  414. 

Questions  of  fact  and  of  law. 

2.  Of  which  character,  and  by  whoin  to  be  determined.  See  LAW 
AND  FACT,  1. 

NON-RESIDENT  DEFENDANTS  IN  CHANCERY. 

Of  the  notice. 

And  publication  thereof.     See  CHANCERY,  16  to  19. 
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NOTICE. 

Appeaeance. 

1.  Binds  party  to  notice  of  all  that  is  in  the  record.     See  APPEAR- 
ANCE, 1. 

In  case  of  eeversal  and  kemandment. 

2.  Necessity  of  notice  as  to  further  proceedings.    See  PRACTICE,  4. 

Dealing  with  municipal  officers. 

3.  How  far  persons  are  chargeable  with  knowledge  of  the  powers 
of  such  officers.     See  CORPORATIONS,  12. 

Possession  of  land. 

4.  As  notice  of  occupant's  rights — in  the  case  of  an  unrecorded 
deed.     See  FORMER  ADJUDICATION,  3. 

Cancellation  of  insurance  policy. 

5.  Of  notice  thereof  to  the  assured.     See  INSURANCE,  10,  11. 

Sale  under  trust  deed. 

6.  Notice  thereof— sufficiency ,  as  showing  amount  due.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  4. 

To  terminate  tenancy  from  year  to  year. 

7.  Whether  notice  necessary.    See  LANDLORD  AND  TENANT,  1,  2. 

Non-resident  defendants  in  chancery. 

8.  Sufficiency  of  notice — and  of  the  affidavit  to  authorise  publica- 
tion.    See  CHANCERY,  16  to  19. 

NUISANCE. 
Smoke  in  a  city. 

1.  Whether  a  nuisance — and  whether  a  nuisance  must  be  so  declared. 
If  the  efifect  of  dense  smoke  emitted  from  a  smoke-stack  or  chimney  is 
detrimental  to  certain  classes  of  property  and  business  within  the  limits 
of  a  city,  and  is  a  personal  annoyance  to  the  public  at  large  within  the 
city,  it  is  a  public  nuisance,  whether  so  declared  by  ordinance  or  not. 
Unless  such  in  fact,  the  act  of  so  declaring  it  will  not  make  it  a  public 
nuisance.     Harmon  v.  City  of  Chicago,  400. 

Ordinance  to  suppress  a  nuisance. 

2.  Of  its  validity — as,  prohibiting  the  emitting  of  dense  smoke  by 
boats  or  locomotive  engines  in  Chicago.     See  ORDINANCES,  2. 

OATHS. 
Commissioners  to  survey  and  locate  road. 

Whether  necessary  to  take  an  oath — recital  in  their  report  as  to 
taking  the  oath — its  sufficiency.     See  HIGHWAYS,  1,  2. 

OFFICERS. 
Demand  of  payment  before  levy  and  sale. 
Duty  and  liability  of  sheriff.     See  SALES,  1. 
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OEDINANCES. 

Oedinance  without  a  penalty. 

1.  Effect  upon  prosecution  under  another  ordinance  for  the  same 
offence.  A  section  of  a  city  ordinance  which  declares  certain  acts  within 
the  city  to  be  a  pubhc  nuisance,  but  provides  no  penalty  for  an  infrac- 
tion of  its  provisions,  is  no  evidence  in  a  prosecution  for  the  same  acts 
made  punishable  by  another  section  or  ordinance  complete  in  itself. 
Harmon  v.  City  of  Chicago,  400. 

Oedinance  to  suppeess  a  nuisance. 

2.  And  providing  a  penalty — validity.  An  ordinance  of  the  city  of 
Chicago  that  "the  owner  or  owners  of  any  boat  or  locomotive  engine,  and 
the  person  or  persons  employed,  as  engineer  or  otherwise,  in  the  working 
of  the  engine  or  engines  in  said  boat,  or  in  operating  such  locomotive, 
and  the  proprietor,  lessee  and  occupant  of  any  building,  who  shall  per- 
mit or  allow  dense  smoke  to  issue  or  be  emitted  from  the  smoke-stack  of 
any  such  boat  or  locomotive,  or  the  chimney  of  any  building,  within  the 
corporate  limits,  shall  be  deemed  and  held  guilty  of  creating  a  nuisance, 
and  shall,  for  every  such  offence,  be  fined  in  a  sum  not  less  than  five  nor 
more  than  fifty  dollars:"    Held,  to  be  valid  and  enforcible.    Ibid.  dOO. 

OWNEESHIP. 
In  paetneeship  peopeety. 

After  one  partner  has  retired  from  the  firm.  See  CKIMINAL 
LAW,  18. 

PAETIES. 
Becoming  a  paety  voluntaeily. 

1.  Its  binding  effect.  One  may  waive  the  necessity  of  a  formal  sum- 
mons, and  come  in  on  the  hearing  of  a  suit  in  chancery,  and  consent  to 
be  treated  as  a  partj^  to  the  decree  and  to  be  bound  by  it;  and  this  will 
obviate  any  error  there  might  be  in  not  making  him  a  formal  party  in  the 
bill,  and  he  will  then  be  bound  by  the  decree.     Hannas  v.  Hannas,  53. 

In  chanceey. 

2.  In  suit  to  compel  surrender  by  an  agent  of  a  certificate  of  mem- 
bership in  board  of  trade.  On  bill  by  a  principal  against  a  former 
agent  to  compel  him  to  account  for  moneys  and  property  coming  to  his 
hands,  and  to  compel  him  to  surrender  to  the  principal  a  certificate  of 
membership  in  the  Chicago  board  of  trade,  taken  by  the  principal  in  the 
agent's  name,  the  board  of  trade  is  not  a  necessary  party,  there  being  no 
relief  sought  against  it.     Weaver  v.  Fisher,  146. 

On  BiiiL  to  foeeclose  moetgage. 

3.  The  holder  of  a  bond  and  mortgage,  claiming  to  own  the  same 
by  a  gift  of  the  mortgagee,  though  he  may  have  pledged  the  same  to 
secure  a  loan,  is  a  proper  party  in  a  bill  by  another,  claiming  adversely, 
to  foreclose  the  mortgage,  and  if  not  made  a  party  to  the  bill,  will  not  be 
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concluded  by  the  decree  of  foreclosure,  and  his  assignee  may  maintain  a 
bill  to  impeach  the  decree  on  the  ground  that  the  party  so  foreclosing  the 
mortgage  did  not  own  the  bond  and  mortgage,  and  had  no  equitable  title 
to  the  same.     Wellington  v.  Heermans  et  al.  564. 

"Unknown  owners." 

4.  As  parties  in  chancery  —  designating  knoum  parties  as  such, 
fraudulently.  Section  7  of  the  Chancery  act,  which  provides  that  in 
suits  in  chancery,  and  suits  to  obtain  title  to  lands,  if  there  be  persons 
interested  in  the  same  whose  names  are  unknown,  they  may  be  made 
parties  by  the  name  and  description  of  "unknown  owners,"  must  be  fairly 
and  reasonably  complied  with,  and  not  evaded  by  making  a  known  person 
a  party  under  such  designation.  A  complainant  knowing  the  parties  in 
interest,  and  adopting  the  mode  authorized  by  this  provision,  is  guilty 
of  a  fraud  on  the  law  and  on  parties  in  interest  thus  described,  against 
which  the  courts  will  relieve.     Ibid.  564. 

Suit  by  one  member  of  a  law  firm. 

5.  To  recover  for  services  not  embraced  in  the  business  of  the  part- 
nership. "Where  the  firm  business  of  attorneys  at  law  only  extends  to 
their  county,  and  one  of  such  firm  is  individually  retained  in  cases  out  of 
such  county,  and  not  the  firm,  then,  on  the  death  of  the  attorney  so  em- 
ployed, an  action  to  recover  for  his  services  will  be  properly  brought  in 

.  the  name  of  his  administrator;  and  when  an  attorney  is  retained  before 
forming  a  partnership,  and  his  partner  has  no  connection  with  or  interest 
in  the  management  of  the  litigation,  there  will  be  no  right  of  action  on 
such  retainer  to  the  firm.     Moshier  v.  Frost  et  al.  206. 

In  suit  for  use  of  another. 

6.  Death  of  nominal  plaintiff — substitution  of  his  administrator. 
The  nominal  plaintiff  in  an  action  of  assumpsit,  which  appeared  from 
the  face  of  the  declaration  to  have  been  brought  for  the  use  of  another, 
having  died  pending  the  suit,  the  name  of  his  administrator  was  substi- 
tuted as  plaintiff.  Before  judgment  the  declaration  was  amended,  and 
the  name  of  the  person  for  whose  use  the  suit  appeared  to  have  been 
brought  was  stricken  out,  and  so  far  as  appeared  he  had  no  interest  in 
the  cause  of  action.  Upon  objection  that  the  name  of  the  administrator 
was  improperly  substituted  as  plaintiff,  because  the  declaration  as  origi- 
nally filed  alleged  that  the  suit  was  brought  for  the  use  of  the  person 
named,  it  was  held,  there  was  no  error  in  that  regard.  Katz  v.  Moes- 
singer,  Admx.  372. 

Enforcing  contracts  with  religious  society. 

7.  In  what  name  suit  may  be  prosecuted.     See  CHANCERY,  10. 

Irregularity  in  sale  on  execution. 

8.  By  whom  it  may  be  questioned.     See  SALES,  3,  4, 
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PERPETUITIES. 

EuiiE   AGAINST   PERPETUITIES, 

1.  In  what  cases  the  rule  applies.     See  WILLS,  1. 
Devise  foe  charitable  uses, 

2.  Not  within  the  rule  against  perpetuities.     See  WILLS,  2,  3. 

PLEADIN^G. 
Pleading  in  ejectment. 

Special  pleas  which  were  held  improper.     See  EJECTMENT,  2. 

PLEADING  AND  EVIDENCE. 
Laches, 

1.  Of  the  pleadings,  to  present  that  defence.  Where  the  defence  of 
laches  is  not  interposed  by  the  answer  to  a  bill  in  chancery,  and  the  bill 
does  not  seek  to  explain  and  excuse  the  delay,  evidence  of  such  defence 
is  inadmissible.     Hannas  v.  Hannas,  53. 

Allegations  and  proofs. 

2.  Must  correspond.  As  a  general  rule,  in  equity  the  proofs  and  alle- 
gations of  the  bill  must  correspond,  and  a  party  will  not  be  entitled  to 
relief,  although  the  evidence  may  establish  a  clear  case  in  his  favor, 
unless  there  are  averments  in  the  bill  to  support  the  case  made.  Ewing 
V.  Sandoval  Coal  and  Mining  Co.  290. 

3.  Relief  in  chancery  confined  to  that  sought  by  the  bill.  See 
CHANCEEY,  25. 

Contract  with  religious  society. 

4.  On  bill  for  specific  performance — allegations  and  proofs  in  re- 
spect to  the  persons  with  whom  the  contract  was  made.  See  CHAN- 
CERY, 10. 

On  charge  of  embezzlement. 

5.  Of  the  indictment,  and  the  proofs  thereunder.  See  CRIMINAL 
LAW,  14,  15. 

Decree  pro  confesso, 

6.  No  evidence  required.     See  CHANCERY,  24. 

PLEDGE. 

Sale  under  pledge. 

1.  Of  the  title — surplus  funds.  The  owner  of  securities  conveyed 
them,  by  a  deed  of  assignment,  in  the  nature  of  a  deed  of  trust,  to  be 
held  by  the  trustee  as  security  for  the  payment  of  certain  notes  upon 
which  the  grantor  was  liable,  and  it  was  therein  provided  that  if  the 
grantor  should  fail  to  meet  the  payments  on  his  notes  the  trustee  might 
sell  the  securities  so  pledged,  at  either  public  or  private  sale,  and  such 
sale  was  made  to  two  of  the  persons  for  whose  protection  the  pledge  was 
made:     Held,  the  purchasers  at  the  trustee's  sale  either  acquired  thereby 
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the  absolute  ownership  of  the  securities,  freed  from  all  trusts,  to  do  with 
as  they  chose,  or  the  sale  vested  the  ownership  in  the  purchasers  as  joint 
tnistees,  to  be  converted  into  money  at  their  best  price,  to  first  pay  off 
their  own  liability, — and  any  surplus  funds,  after  paying  off  all  debts 
with  which  the  trust  was  charged,  would  in  equity  belong  to  the  grantor. 
Kaufinan  v.  Loomis,  617. 

POLICE  POWER  OF  THE  STATE. 

To    WHAT   IT   EXTENDS. 

1.  And  to  whom  it  may  be  delegated.  A  State  has  all  power  neces- 
sary for  the  protection  of  the  property,  health  and  comfort  of  the  public, 
and  it  may  delegate  this  power  to  local  municipalities  in  such  measure  as 
may  be  deemed  desirable  for  the  best  interests  of  the  public;  and  the 
State  may  resume  it  again  when  deemed  expedient.  Harmony.  City  of 
Chicago,  400. 

POSSESSION. 

Who  has  possession. 

1.  Of  acts  indicating  in  irhom  is  the  possession  of  property  used 
for  church  purposes.  A  church  building  was  erected  upon  a  lot  of 
ground  on  the  verbal  promise  of  the  owner  of  the  lot  to  convey  the  same 
to  the  church  authorities  on  a  certain  condition.  A  religious  society  was 
formed,  who  used  the  premises  for  religious  services,  and  for  Sunday 
schools.  The  keys  of  the  church  were  retained  by  the  person  so  holding 
the  legal  title,  and  his  son,  the  former  making  repairs  on  the  building  at 
his  own  expense,  fencing  off  the  church  lot  from  his  own  ground  at  his 
own  expense,  and  pajdng  the  taxes  on  the  church  lot,  which  was  taxed  to 
him  with  the  other  land  he  owned  adjoining.  It  appeared  that  the  owner, 
during  all  this  time,  was  a  ruling  elder  in  the  church,  and  his  son  was 
janitor:  Held,  that  the  retaining  of  the  keys  might  be  referred  to  the 
official  cai)acity  of  the  owner  of  the  lot  and  his  son,  and  that  these  facts 
were  not  sufficient  to  show  possession  in  him,  and  that  such  acts  were 
not  inconsistent  with  the  full  possession  and  enjoyment  of  the  use,  by 
the  society',  of  the  church  building.  Whitsitty.  Trustees  of  Preemption 
Presbyterian  Church,  125. 

Extent  of  one's  possession. 

2.  Possession  of  part,  under  color  of  title  ofivJiole  tract.  The  visi- 
ble and  exclusive  appropriation  and  use  of  a  part  of  a  tract  of  land, 
claiming  the  whole  under  color  of  title,  is  in  law  an  actual  possession  of 
the  entire  tract,  except  so  far  as  there  may  be  adverse  possession.  Lancey 
V.  Brock,  609. 

3.  This  rule  only  applies,  however,  where  the  deed  purports  to  con- 
vey the  whole.  The  possession  does  not  extend  beyond  the  color  of  title, 
and  hence  where  a  deed  only  purports  to  convey  a  particular  interest  in 
land,  it  is  not  evidence  of  possession  beyond  that  interest.     Ibid.  609. 
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4.  Where  it  is  impossible  to  say  what  interest,  if  any,  passes  by  a 
deed,  the  grantee  or  holder  can  not  make  it  available  to  extend  his  pos- 
session of  a  part  of  the  premises  over  the  whole.    Lancey  v.  Brock,  609. 

Effect  of  possession — as  showing  title. 

5.  Where  possession  alone  is  relied  on  as  evidence  of  title  to  a  tract 
of  land,  it  must  be  an  actual,  not  a  merely  constructive,  possession. 
Possession  per  se  is  evidence  only  of  the  mere  fact  of  present  occupancy 
by  right,  and  the  facts  and  collateral  circumstances  may  be  looked  to  as 
affording  evidence  whether  or  not  the  possessor  claimed  a  fee.  Aban- 
doning possession,  ceasing  to  pay  any  taxes,  and  allowing  others  to  enter 
and  occupy,  will  repel  any  presumption  of  a  claim  of  title  in  fee,  and 
raise  a  presumption  that  the  claim  of  the  former  occupant  was  less  than 
a  fee,  and  had  terminated.     Ibid.  609. 

Possession  of  goods  by  employe. 

6.  What  so  regarded — under  statute  relating  to  embezzlement.  See 
CRIMINAL  LAW,  17. 

Notice  by  possession  of  land. 

7.  As  to  occupant's  rights.     See  NOTICE,  4. 

Advekse  possession. 

8.  What  80  regarded.     See  LIMITATIONS,  5,  6. 

PRACTICE. 

Directing  what  the  verdict  shall  be. 

1.  Although  there  may  be  some  evidence  tending  to  support  the  plain- 
tiff's case,  yet  where  the  evidence  given  at  the  trial,  with  all  inferences 
that  the  jury  could  justifiably  draw  from  it,  is  so  far  insufficient  to  sup- 
port a  verdict  for  the  plaintiff  that  such  a  verdict,  if  returned,  must  be 
set  aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  verdict  for  the  defendant.  Simmons,  Admx.  v.  Chicago  and 
Tomah  Railroad  Co.  340. 

Time  to  object. 

2.  As  to  admissibility  of  evidence.  A  party  can  not  stand  by  and 
permit  improper  evidence  to  be  given,  and  object  to  its  competency  for 
the  first  time  in  this  court.  So  when  a  party  is  duly  served  he  is  theo- 
retically in  court,  though  defaulted,  and  will  not  be  allowed,  on  error,  to 
object  for  the  first  time  to  the  introduction  of  secondary  evidence.  Han- 
nas  V.  Hannas,  53. 

Reversal  and  remandment. 

3.  If  either  party  desires  to  prosecute  a  case  further,  when  there 
has  been  a  reversal  and  remanding  order  by  an  appellate  court,  he  must 
file  a  transcript  of  the  reversal  and  remanding  order  in  the  trial  court 
within  two  years  from  the  date  of  such  remanding  order.  If  this  is  not 
done  the  cause  will  be  deemed  as  abandoned.     Austin  v.  Dufour  et  al.  85. 
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4.  Jurisdiction — how  acquired  after  reversal.  By  the  filing  of  the 
transcript  of  tjie  reversal  of  a  judgment  and  remanding  order  in  the  trial 
court,  that  court  obtains  jurisdiction  of  the  subject  matter  of  the  suit. 
But  before  any  steps  can  be  taken  in  the  cause,  the  court  must  also  obtain 
jurisdiction  over  the  person  of  the  adverse  party,  and  this,  in  the  absence 
of  a  voluntary  appearance,  can  only  be  done  by  giving  the  notice  required 
by  section  84  of  the  Practice  act.     Austin  v.  Dufour  et  al.  85. 

5.  If,  on  the  filing  of  such  transcript  in  the  trial  court.,  the  adverse 
party  appears  voluntarily,  and  submits  himself  to  the  jurisdiction  of  the 
court,  this  will  obviate  the  necessity  of  notice  to  him,  and  it  will  be  too 
late  after  such  appearance  to  object  to  the  want  of  service.  Neither  will 
such  party  so  appearing  be  allowed  to  say  that  in  appearing  he  supposed 
it  was  to  a  new  suit.     Ibid.  85. 

6.  Effect  of  failing  to  file  remanding  order  within  two  years.  Under 
section  84,  chapter  110,  of  the  Revised  Statutes,  the  only  effect  of  not 
filing  in  the  court  below  a  transcript  of  the  remanding  order  of  the 
Supreme  Court  within  two  years  after  the  reversal  of  a  judgment,  is  an 
abandonment  of  that  particular  suit,  and  it  is  not  a  bar  or  abandonment 
of  the  cause  of  action  or  rights  involved  in  the  case  which  maj'  be  asserted 
in  a  new  suit.     Bradshaw,  Admr.  v.  Atkins,  323. 

Attachment  of  absent  witness. 

7.  Of  the  questions  presented  on  answer  to  the  attachment.  See 
CONTINUANCE,  3. 

Eefreshing  memoey  of  witness. 

8.  Whether  allowable.     See  EVIDENCE,  5. 

EuiiES  OF  practice. 

9.  In  the  Appellate  Courts.     See  EULES  OF  PEACTICE. 

PEACTICE  IN  THE  SUPEEME  COUET. 
Assignment  of  error. 

1.  Whether  necessary .  Where  an  appellant  fails  in  this  court  to 
make  an  assignment  of  en'or  as  to  an  order  awarding  costs  on  the  dis- 
missal of  a  jDetition  for  a  common  law  writ  of  certiorari,  as  made  in  the 
Appellate  Court,  such  order  will  not  be  considered  in  this  court.  In 
such  case  the  point  made  in  the  Appellate  Court  will  be  treated  as  waived 
in  this  court.     Ennis  v.  Ennis,  78. 

Who  mat  assign  error. 

2.  On  question  not  affecting  appellant.  On  an  appeal  by  one  of  the 
parties  to  a  decree,  to  this  court,  who  alone  assigns  eri'or,  suggestions  of 
error  not  affecting  the  appellant  can  not  be  considered.  National  Bank 
of  Pontiac  v.  King  et  al.  254. 

3.  As  to  one  not  complaining.  An  eiTor  that  does  not  affect  the 
party  appealing  or  prosecuting  a  writ  of  error,  can  not  be  urged  by  him 
as  a  ground  of  reversal.     Hannas  v.  Hannas,  53. 
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What  may  be  assigned  as  ekkoe. 

4.  Whether  question  arises  as  to  legality  of  master's  fee.  Until  the 
trial  court  has  adjudicated  upon  the  master's  fee  charged  or  entered  in  his 
report,  this  court  will  not  inquire  whether  the  amount  charged  is  legal 
or  illegal.  By  approving  the  master's  report  the  court  below  will  not 
be  presumed  to  have  passed  upon  the  master's  charge  and  statement  of 
costs  appended  below  his  signature,  where  such  charges  were  not  within 
the  reference.    Brown  et  al.  v.  Scottish-American  Mortgage  Co.  235. 

5.  Consent — waiver  of  error.  Where  counsel  for  both  parties  con- 
sent for  the  court  to  instruct  the  jury  to  find  for  the  defendant,  neither 
party  can  assign  the  ruling  for  error.     Clifford  v.  Drake,  135. 

EkEOK   WILIi  NOT   always   REVERSE. 

6.  Exclusion  of  evidence.  Although  the  court,  on  the  trial  of  a  cause, 
may  err  in  the  exclusion  of  evidence,  or  in  refusing  to  allow  certain  ques- 
tions to  be  put  on  cross-examination,  yet  if  this  court  is  fully  satisfied, 
under  the  facts  of  the  case,  that  the  error  could  not  have  affected  the 
result,  the  error  will  afford  no  ground  of  reversal.  Ritzman  v.  The  Peo- 
ple, 362. 

7.  Slight  error  in  the  exclusion  of  evidence,  as,  when  its  admission 
could  not  have  changed  the  result,  is  no  ground  of  reversal.  Hill  et  al. 
V.  Parsons  et  al.  107. 

8.  As  to  giving  and  refusing  instructions.  The  refusal  of  a  proper 
instruction  relating  to  a  collateral  issue,  which,  if  given,  would  not  prob- 
ably have  induced  a  different  verdict,  affords  no  ground  of  reversal,  as 
such  error  works  no  prejudice.     Young  v.  McConnell,  83. 

9.  This  court  will  not  reverse,  in  every  case  of  conflict  in  the  evidence, 
because  of  some  slight  error  in  giving  or  refusing  an  instruction.  When 
the  evidence  clearly  sustains  the  verdict,  this  court  never  reverses  for 
error  in  instructions.     Ibid.  83. 

10.  In  trespass  against  a  sheriff  for  levying  upon  goods  claimed  to  be 
the  property  of  the  plaintiff,  under  an  execution  against  the  person  from 
whom  the  plaintiff  had  bought  the  goods,  the  sheriff  claiming  the  transfer 
to  have  been  fraudulent,  it  appeared  the  levy  was  also  made  upon  property 
which  the  plaintiff  had  purchased  of  persons  other  than  the  defendant  in 
execution.  The  court  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  for  this  last  mentioned  property,  irrespective  of  the  ownership 
of  the  goods  bought  of  the  defendant  in  execution,  unless  plaintiff,  before 
the  levy,  by  denying  that  any  of  the  property  levied  on  was  his,  induced 
the  sheriff  to  so  believe  and  to  levy  on  the  whole.  The  jury  found  that 
all  the  goods  levied  on  were  the  property  of  the  plaintiff:  Held,  that  the 
error  in  such  instruction,  if  there  was  any,  could  have  done  the  defendant 
no  harm.     Mann  et  al.  v.  McKiernan,  19. 
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Damages — appeals  foe  delay,  etc. 

11.  Section  23,  chapter  33,  relating  to  costs,  which  authorizes  ten  per 
cent  damages  when  the  Supreme  Court  shall  be  of  opinion  that  an  appeal 
is  prosecuted  for  delay,  has  no  application  to  a  case  which  is  contested 
in  good  faith  in  that  court.  It  applies  only  to  cases  appealed  and  not 
prosecuted,  or  such  as  are  not  prosecuted  in  good  faith.  This  rule  also 
applies  to  the  Appellate  Court.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  V.  Dougherty,  521. 

PEESUMPTIONS. 

Of  law  and  fact. 

1.  Appearance — presumption  of  notice  of  what  the  record  contains. 
See  APPEARANCE,  1. 

2.  In  favor  of  action  of  court  below — on  error  or  appeal.  See 
APPEALS  AND  WRITS  OF  ERROR,  8. 

3.  As  to  whether  an  easement  or  right  of  way  is  appurtenant,  or  in 
gross.     See  EASEMENTS,  2. . 

PROPERTY  RIGHTS. 

BOAED    OF   TEADE   MEMBEESHIP. 

Of  property  rights  in  a  certificate  thereof.  See  BOARD  OF  TRADE, 
1,  2,  3. 

PUBLIC  CHARITY. 

What  so  eegaeded. 

Of  a  devise  to  a  religious  society,  for  church  and  educational  pur- 
poses.    See  WILLS,  4,  5. 

PUBLICATION  OF  NOTICE. 

As  to  non-eesident  defendants. 

In  chancery.     See  CHANCERY,  16  to  19. 

PURCHASERS. 

Second  puechasee — peioe  moetgage. 

1.  As  to  purchaser  of  land  from  one  who  had  never  paid  the  pur- 
chase price — rights  of  such  second  purchaser,  as  against  the  original 
vendor.  A  judgment  creditor  who  levies  upon  and  purchases  the  land  of 
his  debtor,  who  had  bought  the  same  but  paid  nothing  of  the  purchase 
money,  acquires  only  the  interest  the  debtor  had  in  the  premises,  which 
is  nothing  but  the  right  to  perform  the  debtor's  contract.  Before  such 
creditor  can  obtain  any  title  he  must  pay  what  his  debtor  was  obligated  to 
pay  as  purchase  money  and  taxes  accruing  on  the  land.  National  Bank 
of  Pontiac  v.  King  et  al.  254. 
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2.  A  purchased  a  tract  of  land  subject  to  a  prior  mortgage,  which  he 
was  to  satisfy,  as  a  part  of  the  purchase  price,  giving  back  his  own  mort- 
gage on  the  same  premises  to  secure  the  purchase  money.  The  purchaser 
never  paid  any  part  of  the  purchase  price  of  the  land,  nor  any  of  the 
taxes  which  had  accrued  thereon,  and  finally,  reconveyed  the  premises  to 
his  vendor  in  satisfaction  of  the  obligations  he  had  assumed  in  respect 
to  them,  and  the  latter  entered  of  record  satisfaction  of  the  mortgage  he 
had  received.  During  the  time  intervening  the  purchase  by  A  and  his 
reconveyance,  a  third  person  recovered  a  judgment  against  him,  but  this 
fact  seems  not  to  have  been  known  to  the  vendor  of  A  at  the  time  he 
entered  satisfaction  of  his  mortgage.  The  premises  were  levied  upon  and 
sold  under  that  judgment,  the  plaintiff  therein  becoming  the  purchaser. 
Subsequentl}',  upon  bill  filed  by  the  holder  of  the  original  mortgage,  to 
foreclose,  in  which  the  execution  purchaser  was  made  a  party,  it  was 
decreed  that  unless  the  latter  should,  within  a  prescribed  time,  perform 
the  agreement  made  by  his  debtor.  A,  at  the  time  he  purchased  the  prem- 
ises, in  respect  to  complainant's  mortgage,  and  also  reimburse  complain- 
ant the  amount  of  taxes  paid  by  him  which  ought  to  have  been  paid  by 
A,  then  such  execution  purchaser  should  take  nothing  by  his  purchase: 
Held,  the  decree  was  proper.  National  Bank  of  Pontiac  v.  King  et  al. 
254. 

Eeveesal  of  deceee. 

3.  Effect  upon  title  of  purchaser.  Where  the  title  of  a  husband  in 
real  estate  is,  by  a  decree  on  bill  to  enforce  a  trust  or  specific  agreement, 
vested  in  the  wife,  and  before  appeal  or  writ  of  error  to  reverse  the  decree 
the  wife  sells  the  property  to  a  third  person,  in  good  faith,  who  pays  a 
part  of  the  price  and  secures  the  balance  by  mortgage  on  the  premises, 
and  the  trustee  holding  for  the  wife  conveys  to  such  purchaser  in  pur- 
suance of  such  decree,  the  title  of  the  purchaser  can  not  be -defeated  by 
a  reversal  of  the  decree  for  error,  if  the  court  rendering  it  had  jurisdic- 
tion of  the  subject  matter  and  of  the  persons  of  the  parties  in  interest. 
Hannas  v.  Hannas,  53. 

Subsequent  puechasees. 

4.  Whether  bound  by  decree  of  foreclosure  in  a  suit  to  which  he  was 
not  a  party.     See  FORMER  ADJUDICATION,  1,  2. 

Puechasee  at  judicial  sale. 

5.  Taking  subject  to  the  right  of  redemption.    See  REDEMPTION,  2. 

6.  Purchaser  of  equity  of  redemption  at  execution  sale — necessity 
of  redeeming  from  superior  lien.     Same  title,  3,  4. 

Puechasee  of  stock  in  coepoeation. 

7.  Of  his  liability  for  debts  of  the  corporation.  See  CORPORA- 
TIONS, 5,  6. 
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What  title  passes  to  a  keceiyer. 

1.  Where  a  land  company,  prior  to  the  appointment  of  a  receiver  of 
its  lands,  had  convej'ed  the  same  by  deed  of  trust,  to  secure  holders  of 
its  guaranteed  and  preferred  stock,  and  the  company's  equity  of  redemp- 
tion in  the  same  lands  had,  before  the  filing  of  the  bill  in  which  the 
receiver  was  appointed,  been  sold  on  execution,  and  the  time  of  redemp- 
tion passed,  it  was  held,  that  the  receiver  took  nothing  by  the  decree 
under  which  he  was  appointed,  or  by  a  conveyance  from  the  company 
itself,  and  hence  could  pass  no  title  by  a  sale  made  by  him  of  such  lands 
in  pursuance  of  the  directions  of  the  decree.  Fitch  v.  Wetherbee  et  al. 
475. 

Proper  care  as  to  expenses. 

2.  Over-payment  of  attorney's  fee.  Funds  in  the  hands  of  a  court 
for  administration  should  be  jealously  watched  over,  to  guard  against 
their  absorption  by  expenses  of  litigation.  The  court  should  not  direct 
a  receiver  to  pay  his  attorney,  for  his  professional  services  and  outlays, 
any  greater  sum  than  the  attorney  asks  in  his  petition;  and  it  is  error  to 
give  him  more  than  h*e  claims  he  ought  to  have.  Richter  v.  Schroeder 
et  al.  112. 

REDEMPTION. 

Of  the  right  of  redemption. 

1.  Effect  of  a  decree,  as  depriving  a  person  of  the  statutory  right 
of  redemption.  The  right  given  by  statute  to  a  decree  or  judgment 
creditor  to  redeem,  is  not  affected  by  a  failure  of  the  court  to  provide  in 
its  decree  for  the  sale  of  real  estate,  for  the  privilege  of  redemption. 
That  right  is  given  by  the  statute,  and  not  by  the  decree  of  the  court. 
In  a  case  where  the  statute  authorizes  a  redemption  from  the  sale,  a 
clause  in  a  decree  declaring  that  the  sale  shall  be  made  absolute,  will  not 
bar  that  right.  That  part  of  the  decree  will  be  regarded  as  inoperative, 
and  a  redemption  allowed  as  in  other  cases.  And  it  makes  no  difference 
whether  the  sale  is  made  by  an  officer  of  the  law,  or  by  one  appointed  by 
the  court  to  perform  that  duty.     Fitch  v.  Wetherbee  et  al.  475. 

Purchaser  at  judicial  sale. 

2.  Taking  subject  to  right  of  redemption.  A  purchaser  at  a  judicial 
sale  of  land  buys  subject  to  the  statutory  right  of  redemption  by  the 
defendant,  his  heirs,  administrators  or  assigns,  or  any  person  interested 
in  the  property  through  or  under  the  defendant,  within  twelve  months, 
and  by  any  decree  or  judgment  creditor,  his  executors,  administrators  or 
assigns,  after  twelve  and  within  fifteen  months.     Ibid.  475. 

3.  Purchaser  of  equity  of  redemption  at  execution  sale — necessity 
of  redeeming  from  the  superior  lien.  A  sale  and  sheriff's  deed  under 
a  judgment  which  is  a  junior  lien  on  the  land  of  the  debtor  to  that  of 
a  deed  of  trust,  pass  only  the  debtor's  interest  therein, — the  equity  of 
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redemption;  and  such  purchaser  taking  no  rights  superior  to  those  of 
his  debtor,  must  redeem  from  a  subsequent  sale  made  under  a  decree  of 
foreclosure  of  the  trust  deed,  within  twelve  months  from  the  date  of  that 
sale,  or  he  will,  under  the  statute,  be  barred,  and  his  title  as  the  holder 
of  the  equity  of  redemption  will  be  defeated.  Fitch  v.  Wetherbee  et  al. 
475. 

4.  After  the  execution  and  recording  of  deeds  of  trust  by  a  debtor  to 
secure  payment  of  certain  obligations,  a  judgment  was  recovered  against 
him,  upon  which  an  execution  was  issued  and  levied  upon  the  same  lands 
embraced  in  the  trust  deeds,  and  a  sale  of  them  made  to  the  plaintiff  in 
the  judgment.  On  bill  filed  by  the  person  secured  by  the  trust  deed,  to 
foreclose,  in  which  the  judgment  creditor  was  made  a  party,. a  decree  was 
rendered  finding  that  his  equities  in  the  premises  were  subordinate  to 
the  equities  and  rights  of  the  complainants,  and  ordering  the  trustee  to 
sell  the  lands.  A  sale  was  made  under  the  decree,  and  no  redemption 
having  been  made  from  the  sheriff's  sale,  a  deed  was  made  to  the  assignee 
of  the  certificate  of  purchase,  the  date  of  the  assignment  thereof  not 
appearing,  no  redemption  having  been  made  from  the  trustee's  sale  under 
the  decree:  Held,  that  the  grantee  in  the  sheriff's  deed  had  no  title  to 
convey,  it  being  cut  oft"  and  defeated  by  his  failure  to  redeem  from  the 
trustee's  sale.     Ibid.  475. 

By  judgment  ceeditoes. 

5.  When  the  right  exists.  "Where,  before  a  foreclosure  sale,  the 
equity  of  redemption  of  the  mortgagor  has  been  sold  on  execution  against 
him,  and  the  period  of  redemption  by  him  passed,  so  that  he  has  no  in- 
terest remaining,  a  creditor  having  a  judgment  or  decree  against  him  may 
redeem  from  the  foreclosure  sale.     Ibid.  475. 

6.  After  sale  on  execution  in  favor  of  a  bank,  of  the  debtor's  equity 
of  redemption  in  land,  a  bill  was  filed  by  other  creditors  to  enforce  and 
foreclose  two  deeds  of  trust  on  the  same  real  estate,  which  were  prior 
liens,  making  the  purchaser  under  the  execution,  but  not  the  assignee  of 
the  certificate  of  purchase,  a  party,  in  which  a  decree  was  rendered  hold- 
ing the  trust  deeds  the  prior  lien,  and  ordering  a  sale.  The  sale  was 
made,  and  the  assignee  failing  to  redeem  from  the  same,  a  judgment 
creditor  redeemed  from  the  sale  under  the  decree:  Held,  that  the  failure 
to  make  the  assignee  a  party  to  the  bill  could  not  affect  the  right  of  the 
judgment  creditor  to  make  his  redemption  from  the  sale  under  the  decree, 
if  any  was  allowable  in  such  case.     Ibid.  475. 

7.  Who  is  a  judgment  creditor  that  may  redeem.  The  decree  or 
judgment  creditor  having  the  right  to  redeem,  under  the  statute,  from  a 
judicial  sale,  is  a  decree  or  judgment  creditor  of  the  mortgagor  or  judg- 
ment debtor  whose  property  has  been  sold  and  is  the  subject  of  conten- 
tion among  his  creditors.  The  statute  does  not  embrace  a  judgment 
creditor  of  every  person  who  may  have  been  made  a  defendant  to  a  fore- 
closure, as  having  some  interest  in  the  mortgaged  premises.     Ibid.  475. 
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8.  Who  may  object  to  a  redemption  by  a  judgment  creditor.  After 
the  right  of  the  holder  of  the  equity  of  redemption  in  land  is  cut  off  b}' 
a  foreclosure  sale,  he  can  not  be  heard  to  dispute  the  right  of  another 
judgment  creditor  to  redeem  from  the  foreclosure  sale,  as  he  has  no  in- 
terest to  be  affected.  The  only  person  who  can  object,  if  anj^  one  can, 
to  a  redemption  hy  a  junior  decree  or  judgment  creditor,  is  the  purchaser 
at  the  sale  redeemed  from,  or  his  assignee.    Fitch  v.  Wetherbee  et  al.  475. 

9.  What  rights  acquired  thereby.  A  judgment  creditor,  after  re- 
deeming the  land  of  his  debtor  from  sale  on  execution,  has  no  interest 
in  or  control  over  the  redemption  money.  He  has  only  the  right  to  have 
the  land  sold  on  his  execution,  and  to  receive  the  proceeds  of  that  sale, 
by  applying  the  excess  above  the  redemption  money  advanced,  and  inter- 
est, on  his  execution.     Brooks  et  al.  v.  Sanders,  453. 

10.  In  case  of  an  assignment  of  the  judgment  under  which  redemp- 
tion is  sought — rights  of  the  parties.  A  judgment  creditor,  after  having 
redeemed  a  tract  of  land  of  his  debtor  from  a  prior  judicial  sale,  and 
having  his  execution  levied  on  the  premises,  sold  and  assigned  his  judg- 
ment and  execxition  to  a  third  party,  and  "any  and  all  sum  and  sums  of 
money  that"  might  "be  had  or  obtained  by  means  thereof,  or  any  pro- 
ceedings to  be  had  thereon."  A  sale  of  the  land  was  made  to  the  assignee 
for  a  sum  including  the  amount  paid  to  redeem  and  the  amount  due  on 
the  execution,  and  a  certificate  of  purchase  was  given  to  him  upon  pay- 
ment of  the  costs  only,  whereupon  the  assignor  of  the  judgment  sued 
the  sheriff  for  the  amount  of  the  redemption  money  paid:  Held,  that 
the  assignor  had  no  cause  of  action.     Ibid.  453. 

11.  Irregularity — waiver  by  accepting  redemption  money.  Where 
a  junior  execution  is  levied  upon  the  land  of  the  debtor  within  one  year 
after  its  sale  on  a  prior  execution,  but  no  redemption  is  made  by  the 
junior  judgment  creditor  until  after  the  year  expires,  if  the  holder  of 
the  certificate  of  purchase  accepts  the  redemption  money  he  will  waive 
the  irregularity  in  making  the  levy  under  the  junior  execution  within 
twelve  months  from  the  prior  sale.     Kell  v.  Worden,  310. 

Sales  under  deeds  of  trust. 

12.  Of  redemption  from  such  sales  prior  to  the  recent  statute — 
effect  of  sale  under  decree  of  foreclosure.  Under  a  deed  of  trust  con- 
taining a  power  of  sale  given  before  the  recent  law  on  the  subject  took 
effect,  a  sale  made  by  a  trustee  appointed  by  the  court  to  execute  the 
trust,  is  not  subject  to  redemption,  either  by  the  mortgagor  or  a  judg- 
ment creditor.     Fitch  v.  Wetherbee  et  al.  475. 

13.  But  where  the  party  secured  files  a  bill  to  foreclose  the  same,  and 
a  decree  is  entered  having  all  the  elements  and  features  of  a  common 
decree  of  foreclosure,  as,  when  it  finds  the  rights  of  the  parties,  and 
specifically  directs  the  party  who  is  to  make  the  sale  as  to  the  notice  to 
be  given,  the  manner  of  the  sale,  and  how  to  distribute  the  proceeds  of 
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the  sale,  and  requires  him  to  report  his  acts  to  the  court  for  its  approval, 
relieving  the  trustees  from  acting,  except  the  one  so  appointed  to  carry 
the  decree  into  execution,  a  sale  made  under  such  circumstances  will  not 
be  regarded  as  made  under  the  power  in  the  deed,  but  as  under  a  decree 
for  the  payment  of  money,  and  the  right  to  redeem  from  such  sale  will 
exist  the  same  as  in  the  case  of  the  foreclosure  of  an  ordinary  mortgage 
having  no  power  of  sale,  and  in  such  case  it  is  not  material  that  the  per- 
son appointed  to  sell  is  named  trustee  or  "active  trustee."  Fitch  v. 
Wetherbee  et  al.  475. 

Eight  of  redemption. 

14.  From  execution  sale — whether  subject  to  levy  and  sale.  See 
SALES,  5. 

EEFEESHING  MEMOEY  OF  WITNESS.     See  EVIDENCE,  5. 

EEGULATION  OF  COMMEECE. 

By  the  State. 

Ordinance  of  a  city  to  prohibit  smoke  from  tug -boats  in  the  Chicago 
river.     See  CONFLICT  OF  LAWS,  1. 

EELEASE. 

Eelease  of  a  guarantor. 

By  a  failure  to  avail  of  proceeds  of  collaterals.     See  GUAEANTY,  1. 

EELIGIOUS  SOCIETIES. 

Acquiring  and  holding  real  estate. 

1.  Limit  of  the  right.  The  statute  authorizes  a  church-  or  religious 
body  to  acquire  and  hold  not  exceeding  ten  acres  of  land,  without  any 
limit  as  to  value  or  income.  Such  bodies  are  limited  as  to  the  quantity 
of  real  estate  they  may  hold,  but  not  as  to  its  value.  Andrews  et  al.  v. 
Andrews  et  al.  223. 

Devise  to  a  trustee. 

2.  Where  the  title  shall  reside.  On  the  incorporation  of  a  charch  all 
property  held  by  a  trustee  for  its  use,  is  by  the  statute  vested  in  the  cor- 
porate body,  to  be  held  and  used  according  to  the  intention  of  the  grantor 
or  donor.     Ibid.  223. 

3.  So  where  a  testator  devised  land  to  the  Presbyterian  church  of  the 
city  of  Chester,  for  charitable  uses,  expressed  and  directed  the  manner 
of  the  election  of  a  trustee,  in  whom  the  title  should  vest,  it  was  held, 
that  on  the  death  of  the  testator  the  title  to  the  land  vested  in  the  church 
as  a  corporate  body,  and  that  the  trustee  afterward  elected  could  not 
become  invested  with  the  title.  He  took  only  a  power  (given  by  the  will) 
to  manage,  control,  sell  and  convey  under  the  session  of  the  church. 
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Although  the  fee  vested  in  the  corporation,  it  was  subject  to  the  control 
and  power  conferred  on  the  trustee  by  the  will.  Andrews  et  al.  v.  An- 
drews et  al.  223. 

As   TO   PAETIES   TO   ENFORCE   CONTRACTS.      See  CHANCERY,  10. 

REMEDIES. 

Surety. 

1.  Remedies  to  reimburse  himself  for  money  paid  for  his  principal. 
See  SURETY,  1. 

Sale  of  lands  en  masse. 

2.  At  administrator's  sale — of  the  remedy.      See  ADMINISTRA- 
TION OF  ESTATES,  5. 

REMOTE  AND  PROXIMATE  CAUSE.     See  NEGLIGENCE,  10. 

RES  JUDICATA.     See  FORMER  ADJUDICATION. 

REVERSAL. 
Title  of  purchaser  under  decree.     See  PURCHASERS,  3. 

REVERSAL  AND  REMANDMENT. 

Time  for  filing  remanding  order. 

1.  Effect  of  failing  to  file  such  order  within  two  years,  under  section 
8i,  chapter  110,  Revised  Statutes  of  1874.     See  PRACTICE,  6. 

Practice. 

2.  As  to  the  further  prosecution  of  the  case.    See  PRACTICE,  3,  4,  5. 

ROADS  AND  BRIDGES. 
County  aid  in  building  bridges.     See  BRIDGES. 

RULES  OF  PRACTICE. 

In  Appellate  Court. 

1.  Power  to  prescribe  rules  of  practice.  By  section  10  of  the  act 
creating  the  Appellate  Courts,  that  court  is  required  to  conform  to  the 
practice  of  this  court  so  far  as  regulated  by  the  statute,  so  far  as  it  is 
applicable  to  that  court;  but  in  other  respects  that  court  may  prescribe 
and  construe  its  own  rules  and  regulate  its  own  practice.  Challenor  v. 
Mulligan,  666. 

2.  The  twenty-sixth  rule  of  the  Appellate  Court  for  the  Fourth  Dis- 
trict provides  that  the  plaintiff  in  error  or  appellant  must  file  abstracts 
and  briefs  on  or  before  the  second  day  of  the  term  unless  the  time  shall 
be  extended,  and  that  on  failure  to  do  so  the  judgment  or  decree  of  the 
court  below  shall  be  affirmed:     Held,  that  there  being  no  statute  govern- 
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ing  in  this  respect,  that  court  had  the  power  to  prescribe  such  rule,  and 
might  affirm  for  a  faihire  to  have  a  transcript  of  the  record  filed  before 
the  second  term  after  the  writ  of  error  was  issued.  Challenor  v.  Mulli- 
gan, 666. 

SALES. 

Judicial  sales. 

1.  Failure  to  make  demand  of  payment  before  levy  and  sale  under 
execution — effect  thereof.  While  it  is  the  duty  of  a  sheritt"  holding  an 
execution  against  a  part}',  to  make  a  demand  of  paj^ment  before  he  levies 
the  same, — and  he  may  be  liable  for  damages  for  neglecting  this  duty, — 
such  omission  will  not  affect  the  title  acquired  under  such  levy  and  sale. 
At  most,  it  is  only  such  an  irregularity  as  to  afford  ground  for  a  motion 
to  set  the  sale  aside,  and  it  is  waived  by  acquiescing  in  the  sale.  Rock 
et  al.  V.  Haas,  528. 

2.  Application  of  surplus  arising  from  sale  under  trust  deed,  in 
favor  of  junior  judgment  creditor.  A,  being  the  owner  of  a  farm  of  six 
hundred  and  forty  acres,  gave  a  deed  of  trust  on  two  forty-acre  tracts  of 
the  same  to  B,  in  which  the  homestead  was  properly  released.  It  ajo- 
peared  that  the  homestead,  buildings  and  improvements  were  all  on  the 
north  forty-acre  tract,  and  that  it  was  worth  more  than  $1000.  Subse- 
quently, D  obtained  judgments  against  A,  under  which  the  south  forty- 
acre  tract  in  the  deed  of  trust  was  levied  upon  and  sold  to  C,  still  leaving 
a  balance  due  on  D's  executions.  The  trustee  afterward  sold  the  entire 
eighty-acre  tract  to  satisfy  the  indebtedness  secured,  selling  the  north 
forty  acres  first,  which  not  bringing  enough,  the  south  forty  was  sold, 
D  becoming  the  purchaser  of  both  forties.  The  sale  realized  $408  more 
than  enough  to  satisfy  the  trust  deed:  Held,  that  D,  and  not  A,  was 
entitled  to  such  overplus  left  in  the  hands  of  the  trustee.  Raher,  use, 
etc.  V.  Gund,  581. 

3.  Sale  under  execution  issued  pending  an  appeal — whether  the  title 
passes — and  who  may  question  it.  The  issuing  of  an  execution  on  a 
judgment  of  the  circuit  court  pending  an  appeal  from  the  same,  is  irreg- 
ular, but  the  execution  is  not  void;  and  a  sale  of  land  under  such  execu- 
tion is  subject  to  be  set  aside  on  motion  by  the  defendant,  made  in 
proper  time;  and  if  not  so  set  aside,  the  sale  will  pass  the  defendant's 
title  to  the  land.  Shirk  et  al.  v.  Metropolis  and  New  Columbia  Gravel 
Road  Co.  661. 

4.  No  one  but  the  defendant  in  an  execution  can  question  a  sale  of 
his  land  under  the  same,  for  an  irregularity.  If  he  fails  to  have  the  same 
set  aside,  and  acquiesces  in  the  sale,  no  one  acquiring  a  title  from  or 
through  him  can  question  the  validity  of  the  sale,  especially  in  a  collateral 
proceeding.     Ibid.  661. 
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5.  Right  of  redemption — whether  subject  to  levy  and  sale.  The  law 
is  well  settled  that  the  right  of  redemption  of  a  judgment  debtor  during 
the  twelve  months  after  his  lands  have  been  sold  on  execution,  is  not 
subject  to  levy  and  sale  on  another  execution.     Kell  v.  Worden,  310. 

6.  What  is  subject  to  judicial  sale — generally — and  as  to  certificate 
of  membership  in  board  of  trade.     See  BOAED  OF  TEADE,  1,  2,  3. 

Sales  under  trust  deeds.     See  MOETGAGES  AND  DEEDS   OF 
TEUST,  4,  5. 

SCIENTEE.     See  FEAUD  AND  DECEIT,  2. 

SET-OFF. 
Stockholder's  liability. 

For  debts  of  corporation — as  to  set-off  of  debt  to  him  from  the  cor- 
poration.    See  COEPOEATIONS,  3. 

SETTLEMENT. 
Whether  conclusive. 

1,  As  operating  to  cut  off  defences  known  prior  thereto.  Where 
notes  are  given  on  a  settlement  for  a  balance  found  to  be  due  the  payee, 
after  all  the  causes  of  set-off  and  other  claims  of  damage  by  delay  have 
arisen,  which  are  fully  known  to  the  maker  when  he  gives  the  notes,  he 
will  be  precluded  from  urging  such  matters  of  set-off  or  recoupment  in 
defence  to  a  suit  upon  the  notes.     Hill  et  al.  v.  Parsons  et  al.  107. 

SHEEIFF. 
Demand  of  payment  before  levy  and  sale. 
Duty  and  liability  of  the  officer.     See  SALES,  1, 

SHEEIFF'S  DEED. 
Mistake  in  description  of  land. 

May  be  corrected  in  equity.     See  CHANCEEY,  12. 

SPECIFIC  PEEFOEMANCE.  See  CHANCEEY,  7,  8,  9. 

STATUTES. 

As  embracing  more  than  one  subject. 

1.  The  rule  under  the  constitutional  provision — and  of  the  Criminal 
Code,  in  providing  various  remedies  for  the  suppression  of  gambling. 
The  latter  part  of  section  132  of  the  Criminal  Code,  which  is  entitled 
"An  act  to  revise  the  law  in  relation. to  criminal  jurisprudence,"  and  which 
authorizes  the  party  losing  money  by  playing  at  cards,  or  other  games,  to 
recover  back  the  money  or  thing  lost,  and  on  default  of  bringing  suit  for 
such  recovery  within  a  time  limited  by  the  statute,  giving  a  right  of  action 
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STATUTES.     As  embkacing  moke  than  one  subject.     Continued. 

to  any  person  to  sue  for  and  recover  treble  the  value  of  the  money,  goods, 
chattels  or  other  things  lost  at  gaming,  by  special  action  on  the  case 
against  the  winner,  one -half  to  the  use  of  the  county  and  the  other  to  the 
person  suing,  is  not  in  contravention  of  the  constitutional  provision  that 
"no  act  hereafter  passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,"  etc.     Lamed  v.  Tiernan,  173. 

2.  This  constitutional  provision  has  always  received  a  liberal  con- 
struction, and  the  courts  hold,  substantially,  that  there  may  be  included 
in  an  act  any  means  which  are  reasonably  adapted  to  secure  the  object 
indicated  by  the  title,  without  infringing  such  provision.     Ibid.  173. 

3.  For  the  purpose  of  suppressing  and  punishing  crime,  the  legisla- 
ture may  constitutionally  provide  punishments  other  than  by  indictment, 
a  public  prosecution,  and  fine  on  conviction.  It  may,  in  addition,  provide 
for  a  civil  action  in  favor  of  the  party  injured,  or  give  a  penal  action  at 
the  suit  of  any  one  who  will  prosecute  for  the  same,  in  which  the  guilty 
party  may  be  subjected  to  fine,  penalty,  forfeiture  or  damages.  It  matters 
not  by  what  mode  the  recovery  is  had, — whether  by  a  criminal  or  civil 
procedure, — nor  what  is  the  name  given  to  the  means  adopted.    Ibid.  173. 

4.  The  fact  that  a  statute  confessedly  constitutional  is  incorporated 
into  a  section  of  the  Criminal  Code,  giving  a  right  of  action  against  the 
winner  of  money  or  other  property  at  cards  or  other  game,  and  inflicting 
a  forfeiture  or  penalty,  which  for  many  years  before  had  constituted  a 
separate  and  independent  act,  will  not  authorize  the  courts  to  hold  the 
same  unconstitutional  because  arranged  under  the  head  of  the  Criminal 
Code,  where  its  effect  and  tendency  is  the  suppression  of  the  crime  of 
gambling.  Such  change  indicates  rather  that  such  civil  remedy  is  re- 
garded as  in  the  nature  of  a  punishment,  by  the  law-making  power. 
Ibid.  173. 

Statutes  construed. 

5.  Bridges — county  aid  to  towns — duty  imperative.  The  statute 
construed  in  Town  of  New  Boston  v.  Mercer  County,  197;  Will  County 
V.  The  People  ex  rel.  511.     See  BEIDGES,  6. 

6.  Bridges — county  aid  in  building  them  on  demand  of  a  town — 
conditions  to  fix  liability  of  county.  The  statute  construed  in  The 
People  ex  rel.  v.  McHenry  County,  93.     See  BRIDGES,  4,  5. 

7.  Damages — in  cases  of  appeals  for  delay,  or  not  prosecuted  in 
good  faith.  Section  23,  chapter  33,  entitled  "Costs,"  construed  in  Chi~ 
cago,  Burlington  and  Quincy  Railroad  Co.  v.  Dougherty,  521. 

8.  Decree  on  constructive  notice — who  may  have  the  same  opened 
within  three  years.  The  statute  construed  in  Wellington  v.  Heermans 
et  al.  564.     See  CHANCERY,  20. 

9.  Ejectment — as  to  source  of  title  from  which  the  parties  claim. 
Practice  under  section  25  of  the  Ejectment  act.  Thatcher  v.  Olmstead 
et  al  26.     See  EJECTMENT,  3. 
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10.  Embezzlement — the  statute  defining  that  offence — construed  in 
Ker  V.  The  People,  627.     See  CRIMINAL  LAW,  16. 

11.  Mines  and  miners — section  2  of  the  act  of  1883,  entitled  "An 
act  to  provide  for  the  iceighing  of  coal  at  the  mines,"  construed  in 
Jones  V.  The  People,  590.     See  MINES  AND  MINERS,  1,  2. 

12.  Religious  societies  holding  title  to  real  estate — limited  as  to 
quantity,  but  not  as  to  value.  The  statute  construed  in  Andrews  et  al. 
V.  Andrews  et  al  223.     See  RELIGIOUS  SOCIETIES,  1. 

13.  Reversal  and  remandment — effect  of  failing  to  file  remanding 
order  within  two  years,  under  section  84,  chapter  110,  Rev.  Stat.  1871:. 
Bradshaw,  Admr.  v.  Atkins,  323.     See  PRACTICE,  6. 

STATUTE  OF  FRAUDS. 

Verbal  contract  to  convey  land. 

1.  Part  performance.  By  the  Statute  of  Frauds  all  contracts  for 
the  transfer  of  title  to  land  must  be  in  writing,  and  to  take  a  case  out 
of  the  statute  on  the  ground  of  pai-t  performance,  it  is  indispensable  that 
the  contract  shall  be  established  by  competent  proofs  to  be  clear,  definite 
and  unequivocal  in  all  its  terms,  and  that  possession  shall  have  been  taken 
of  the  land  under  the  contract,  and  payment  of  the  purchase  money  made. 
Ferbrache  et  al.  v.  Ferbrache,  210. 

2.  Where  the  evidence,  on  a  bill  to  enforce  a  verbal  contract  for  the 
transfer  of  land,  is  of  a  loose  and  vague  character,  lacking  in  definiteness 
as  to  the  interest  surrendered, — whether  a  voluntary  gift  or  not,  and  what 
were  the  terms, — and  it  is  not  shown  that  any  consideration  has  been 
paid,  or  there  was  any  to  be  paid,  the  contract  will  not  be  specifically 
enforced.     Ibid.  210. 

3.  In  pursuance  of  a  verbal  agreement  of  the  owner  of  a  lot  of  ground, 
to  convey  the  same  when  a  building  should  be  erected  thereon,  and  dedi- 
cated to  religious  worship,  and  the  society  incorporated,  a  subscription 
was  raised,  and  the  money  so  procured  was  expended  in  the  erection  of 
the  building.  It  was  held,  that  such  expenditure  was  tantamount  to  the 
payment  of  the  consideration,  which,  in  connection  with  the  taking  of 
possession  and  making  improvements,  took  the  case  out  of  the  Statute  of 
Frauds.    Whitsitt  v.  Trustees  of  Preemption  Presbyterian  Church,  125. 

4.  Where  a  father  made  a  verbal  agreement  with  his  son,  that  if  the 
latter  would  remain  in  this  State  and  go  upon  and  live  on  an  eighty-acre 
tract  of  land  of  the  former,  and  improve  it,  it  should  be  the  son's  after 
the  father's  death,  the  son  to  pay  a  certain  share  of  the  crops  during  his 
father's  life,  which  contract  was  fully  performed  by  the  son,  it  was  held, 
that  the  acts  of  part  performance  were  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds,  and  that  a  specific  performance  after  the  father's  death 
was  properly  decreed,  as  against  the  other  heir.    Smith  v.  Yocum,  142 
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STOCKHOLDEES.     See  CORPOEATIONS,  3  to  6. 

SUBSCEIPTIONS. 

Of  their  validity  and  binding  effect. 

1.  Mutual  subscriptions  for  a  common  object,  where  money  has  been 
expended  in  the  accomplishment  of  that  object,  are  binding,  and  such 
a  subscription  is  a  valid  contract.  Whitsitt  v.  Trustees  of  Preemption 
Presbyterian  Church,  125. 

2.  Where  subscriptions  have  been  made  in  anticipation  of  the  for- 
mation of  a  corporation,  and  the  corporation  is  afterward  formed,  pay- 
ment of  such  subscriptions  is  enforcible  in  the  name  of  the  corporate 
body.     Ibid.  125. 

3.  Payment  in  addition  to  amount  subscribed — treated  as  a  further 
subscription.  A  person,  for  the  purpose  of  aiding  in  the  erection  of  a 
building  for  religious  worship,  and  to  form  a  church  society  at  a  certain 
place,  prepared  a  subscription  paper  for  the  purpose  of  obtaining  the 
necessary  moneys,  payable  to  himself,  in  which  he  subscribed  $1000. 
He  collected  the  subscriptions,  and  built  the  church  mainly  from  such 
subscriptions,  he  putting  in  additional  means  of  his  own  to  complete  the 
same  and  for  repairs  afterward.  He  stated  afterward,  to  the  church 
officials,  the  cost  of  the  church,  and  that  it  was  all  paid  for.  It  was 
held,  that  what  he  expended  in  building  and  repairing  the  church,  in 
addition  to  his  formal  subscription,  should  be  regarded  as  a  gratuit}',  as 
much  as  the  $1000  which  he  had  subscribed.     Ibid.  125. 

SUEETY. 
Eeimbursement  foe  money  paid. 

1.  Remedies  of  surety.  Where  a  surety  has  paid  the  amount  of  a 
judgment  rendered  against  himself  and  his  principal,  he  may,  in  order 
to  his  reimbursement,  either  keep  the  judgment  alive,  for  his  benefit, 
by  procuring  it  to  be  formally  assigned  to  some  third  person,  or  he  may 
treat  the  judgment  as  satisfied  and  discharged,  and  resort  to  his  action 
against  his  principal;  and  in  the  event  of  his  choosing  to  pursue  the 
latter  course,  it  will  not  matter  that  there  is  an  existing  formal  assign- 
ment of  the  judgment,  which  he  had  procured  to  be  made.  Notwith- 
standing such  assignment,  the  surety  may  still  treat  the  judgment  as 
discharged,  and  resort  to  his  action.     Katz  v.  Moessinger,  Admx.  373. 

TAXATION. 
Municipal  taxation. 

1.  Constitutional  limitation — its  extent — rule  of  uniformity ,  and  the 
mode  of  its  enforcement.  There  is  no  limitation  on  the  legislative  power 
to  invest  cities  and  villages  with  authority  to  tax  for  corporate  purposes, 
except  that  the  taxes  imposed  shall  be  uniform  as  to  persons  and  property 
within  the  corporate  limits.  An  act  giving  power  to  levy  or  impose  such 
taxes,  which  in  terms  neither  requires  uniformity  nor  dispenses  with  it, 
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is  not  invalid.  If  the  ordinance  under  such  a  power  conforms  to  the 
constitutional  requirement  of  uniformity,  that  will  be  sufficient,  Braun 
et  al.  V.  City  of  Chicago,  186. 

2.  The  power  of  the  legislature  in  providing  for  the  imposition  and 
collection  of  taxes,  including  the  subject  of  taxation,  the  extent  of  the 
taxes  and  the  mode  of  collection  may  be  regarded  as  plenary,  except  so 
far  as  limited  by  the  constitution.     Ibid.  186. 

3.  Of  the  respective  constitutional  provisions  concerning  State  and 
county  revenue,  and  taxation  for  corporate  purposes.  Municipal  taxes 
are  regulated  and  controlled  by  sections  9  and  10,  of  article  9,  of  the 
constitution,  the  preceding  sections  of  that  article  relating  to  State  and 
county  revenue,  and  not  to  taxation  by  cities,  towns  and  villages.  Ibid. 
186. 

4.  Section  9,  of  article  9,  of  the  constitution,  provides  that  the  legis- 
lature may  authorize  the  corporate  authorities  of  cities,  towns,  etc.,  to 
levy  taxes  for  corporate  purposes;  but  the  power  of  the  legislature  and 
the  corporate  body  is  limited  to  uniformity  as  to  persons  and  property 
within  the  corporate  limits.  Section  10  is  a  limitation  on  the  power  of 
the  legislature  to  impose  taxes  on  municipal  corporations,  or  the  persons 
or  property  thereof,  for  corporate  purposes.     Ibid.  186. 

Taxation  for  koads  and  bridges. 

5.  Whether  for  a  local  corporate  purjjose.  The  raising  of  money 
by  taxation  in  towns  or  counties,  in  pursuance  of  a  general  law  of  the 
State,  for  the  purpose  of  building  bridges,  maintaining  public  highways, 
and  for  other  objects  of  a  similar  character,  in  which  the  people  of  the 
State  at  large  are  directly  interested,  is  not  the  levying  of  a  tax  for  a 
strictly  local  corporate  purpose,  within  the  meaning  of  the  constitution. 
(Art.  9,  sees.  9  and  10.)  Supervisors  of  Will  County  v.  The  People 
ex  rel.  511. 

6.  Municipal  authorities,  in  levying  taxes  for  such  purposes,  are  in 
a  large  sense  mere  agencies  of  the  State  in  carrying  into  effect  general 
laws  which  have  been  enacted  for  the  common  good.  When  thus  acting 
they  are  but  parts  of  the  general  machinery  of  the  State  and  county 
governments.  The  rule  is  different  as  to  the  mere  private  concerns  of  a 
municipality  in  which  the  people  at  large  have  no  interest.     Ibid.  511. 

Setting  aside  tax  sale. 

7.  On  terms.     See  CHANCEEY,  4. 

TEUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  As  between  principal  and  agent.  Where  a  person  is  employed 
as  an  agent  in  the  conduct  of  the  financial  part  of  the  business  of  his 
principal,  the  relation  is  a  fiduciary  one  in  its  character;  and  if  the  agent 
appropriates  the  property  of  his  principal  to  his  own  use,  or  makes  any 
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profit  to  himself  by  virtue  of  his  position,  he  must  account  therefor  as 
for  a  trust.      Weaver  v.  Fisher,  146. 

2.  Upon  bill  in  chancery  by  a  principal  against  his  agent,  to  compel 
\        an  accounting  by  the  latter  in  respect  of  the  business  of  his  employment, 

and  a  surrender  of  property  in  his  hands,  it  appeared  there  was  an  agree- 
ment whereby  the  defendant  was  to  act  as  manager  of  the  of&ce  part  of 
the  complainant's  business  (milling),  except  the  running  of  the  mill;  to 
purchase  grain,  ship  the  product,  make  sale  thereof,  and  do  the  banking 
and  financial  business, — all  in  defendant's  name,  but  in  fact  taking  no 
interest  therein;  to  account  therefor  to  the  complainant,  and  upon  a  dis- 
continuance of  the  employment  to  turn  over  and  surrender  to  the  principal 
all  the  money  and  other  property,  of  every  kind  and  nature,  in  his  pos- 
session or  under  his  control,  belonging  to  the  principal.  It  was  held, 
this  arrangement  created  a  trust  in  the  money  and  property  of  the  prin- 
cipal or  employer,  of  which  the  defendant  became  possessed  under  and 
by  virtue  of  his  employment.     Ibid.  146. 

Eesulting  trust. 

3.  When  it  arises.  Where  a  person  occupying  a  fiduciary  relation 
purchases  property  with  the  trust  funds,  and  takes  title  in  his  own  name, 
a  trust  in  the  property  will  result  to  the  cestui  que  trust,  and  this  whether 
the  property  right  is  absolute,  or  only  qualified  and  contingent.    Ibid.  146. 

Devise  to  trustee  for  church  purposes. 

4.  As  to  the  vesting  of  the  title — and  the  power  of  control.  See 
RELIGIOUS  SOCIETIES,  2,  3. 

Jurisdiction  in  chancery. 

5.  Concerning  matters  of  trust.     See  CHANCERY,  3. 

USAGE. 
As  fixing  extent  of  agent's  powers. 

Proof  of  usage  for  that  purpose.     See  AGENCY,  2. 

USURY. 

Commissions. 

1.  To  loan  broker,  or  to  the  borrower's  own  agent.  The  payment  of 
an  amount  to  a  loan  broker  as  commissions,  by  the  borrower  of  money, 
which,  added  to  the  current  interest  upon  the  note,  largely  exceeds  legal 
interest,  does  not  show  usury  in  the  loan,  without  proof  that  the  broker 
acted  as  the  agent  of  the  lender.  It  does  not  concern  the  lender  what 
the  borrower  pays  to  his  own  agent.  Brown  et  al.  v.  Scottish- American 
Mortgage  Co.  235. 

2.  Brokers  negotiating  loans  of  other  people's  money  may  charge  the 
borrower  commissions,  without  thereby  making  a  loan  at  the  full  rate  of 
legal  interest  usurious,  where  there  is  no  arrangement  with  the  lender 
that  commissions  shall  be  charged  by  the  agent.  Hoyt  et  al.  v.  Paw- 
tucket  Institution  for  Savings  et  al.  390. 
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Taking  interest  in  advance. 

3.  It  is  the  well  settled  law  of  this  State  that  it  is  not  usurious  to 
exact  the  paj'ment  of  interest  in  advance.  Brown  et  al.  v.  Scottish- 
American  Mortgage  Co.  235;  Hoyt  et  al.  v.  Pawtucket  Institution  for 
Savings  et  al.  390. 

4.  A  person  obtained  a  loan  of  $4500  when  the  statute  authorized  ten 
per  cent  interest  on  money  loaned,  and  the  agent  effecting  the  loan  re- 
tained $225  of  that  sum.  The  borrower  gave  his  note  for  $4500,  payable 
five  years  after  the  date  thereof,  with  nine  per  cent  interest.  It  was 
held,  that  there  could  be  no  usury,  as  the  $225  was  the  interest  on  the 
whole  sum  for  five  years,  at  one  per  cent.  In  such  case  the  borrower 
did  not  pay  more  than  ten  per  cent,  (the  legal  rate,)  so  there  was  no 
usury,  even  if  the  agent  acted  for  the  lender.  Brown  et  al.  v.  Scottish- 
American  Mortgage  Co.  235. 

VOID  AND  VOIDABLE. 

Execution  pending  an  appeal. 

Not  void,  but  merely  voidable.     See  SALES,  3,  4. 

WAIVEK. 

Geneeallt. 

1.  A  waiver  of  a  right  presupposes  knowledge  of  the  right  waived, 
and  is  not  to  be  inferred  from  a  merely  negligent  act,  or  one  done  under 
a  misapprehension  of  the  real  condition  of  the  rights  of  the  parties  at  the 
time.    Miller  Y.  Union  Central  Life  Ins.  Co.  102.    See  INSURANCE,  13. 

Redemption  by  judgment  creditor. 

2.  Irregularity — waiver  by  accepting  redemption  money.  See  RE- 
DEMPTION, 11. 

WAYNE  COUNTY. 

Disposition  of  swamp  lands. 

Power  of  the  county  to  mortgage  them  to  secure  bonds  issued  by  the 
Mt.  Vernon  Railroad  Company  in  1859.     See  CORPORATIONS,  14. 

WILLS. 

Rule  against  perpetuities. 

1.  In  what  cases  that  rule  applies.  A  devise  of  land  to  certain  tenants 
for  life,  with  remainder  over  to  another,  which  prohibits  the  sale  of  the 
property  for  twenty-five  years  after  the  death  of  the  last  tenant  for  life, 
would  seem  to  fall  within  the  rule  against  perpetuities,  if  the  devise  is 
not  to  charitable  uses.     Andretvs  et  al.  v.  Andrews  et  al.  223. 

Charitable  uses — perpetuities. 

2.  Exception  under  the  rule — the  statute  of  43d  Eliz.  The  statute 
of  43d  Eliz.,  chapter  4,  is  in  force  in  this  State,  and  operates  to  exclude 
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conveyances  and  devises  for  charitable  uses  from  the  operation  of  the  rule 
against  perpetuities.     Andrews  et  al.  v.  Andrews  et  al.  223. 

3.  That  statute  embraces  schools  or  institutions  of  learning,  and  not 
onlj'  free  schools,  but  other  schools,  without  their  instruction  being  gratu- 
itous; and  a  devise  for  the  purpose  of  establishing  a  school  of  learning 
at  a  certain  place,  is  sufficiently  public  in  its  character  to  be  sustained  as 
a  public  charity.     Ibid.  223. 

4.  What  regarded  as  a  public  charity — of  a  devise  to  a  religious 
society,  for  church  and  educational  purposes.  A  devise  of  land  to  a 
church  of  a  certain  city,  to  sustain  the  preaching  of  the  gospel  in  such 
city  by  such  church,  and  to  advance  the  educational  interests  of  the 
church,  and  authorizing  the  use  of  the  income  of  the  property  to  pay  any 
balance  of  salary  due  the  minister  or  pastor  of  such  church,  and  the  sur- 
plus to  be  applied  to  educational  purposes  in  connection  with  the  church, 
is  not  void  as  being  local,  and  not  a  public  charity,  and  the  object  of  the 
devise  is  sufficiently  specific  and  certain.     Ibid.  223. 

5.  A  devise  of  a  block  of  land  to  the  Presbyterian  church  of  a  certain 
place,  after  the  expiration  of  prior  life  estates,  (created  by  the  will  in  trust 
for  the  following  uses  and  purposes:  First,  to  sustain  and  maintain 
Presbyterian  preaching  in  such  place;  and  second,  to  advance  and  pro- 
mote, as  far  as  practicable,  the  educational  interests  of  said  church,) 
authorized  the  improvement  of  the  block,  and  prohibited  its  sale  for 
twenty-five  years  from  the  death  of  the  last  tenant  for  life,  and  empow- 
ered the  session  of  the  church  to  use  the  income,  first  to  pay  any  balance 
or  part  of  salary  due  the  minister  or  pastor  of  said  church,  and  to  apply 
the  surplus  to  such  educational  purposes  in  connection  with  said  church, 
as  they  might  deem  advisable.  After  fifty  years  the  will  authorized  the 
whole,  principal  and  accumulations,  to  be  used  in  establishing  an  educa- 
tional institution,  under  the  control  and  patronage  of  said  church:  Held, 
that  the  purposes  of  the  devise  were  within  the  exception  to  the  rule 
against  perpetuities,  and  that  the  uses  to  which  the  property  was  devoted 
were  charitable,  and  that  the  devise  was  valid  and  binding.     Ibid.  223. 

6.  Devise  to  a  charity — whether  sufficiently  certain.  A  testator  de- 
vised a  block  of  land  to  a  Presbyterian  church  of  a  certain  place,  the 
land  to  be  improved  and  kept  for  a  certain  number  of  years,  when  the 
proceeds  and  accumulations  might  be  applied  in  establishing  an  institu- 

.  tion  of  learning,  and  provided  that  until  the  period  fixed  for  establishing 
the  institution  of  learning,  the  income  should  be  used  to  pay  the  minister 
or  pastor  of  such  church  any  unpaid  balance  on  his  salary,  and  the  sur- 
plus to  be  applied,  under  the  directions  of  the  session  of  the  church,  to 
such  educational  purposes,  in  connection  with  the  church,  as  the  session 
might  deem  advisable:  Held,  that  the  devise  was  not  too  vague  and 
indefinite  as  to  the  purpose  of  the  devise,  or  as  to  who  are  the  benefici- 
aries, to  be  valid,  and  was  capable  of  being  enforced.     Ibid,  223. 
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"WILLS.     Continued. 

Contest  of  will — evidence. 

7.  Admissions  of  one  of  several  legatees  or  devisees  as  to  sanity  or 
mental  capacity  of  testator — whether  competent  evidence  against  the 
others.     See  EVIDENCE,  8. 

WITNESSES. 
Competency. 

1.  As  against  persons  defending  as  heirs.  A  mofher  who  has  made 
a  warranty  deed  for  a  tract  of  land  to  her  son,  is  not  a  competent  witness 
for  such  son  on  a  bill  by  him  against  the  heirs  of  another  son,  to  set 
aside  a  prior  deed  made  by  her  to  the  deceased  son,  as  a  cloud  upon  the 
title  of  the  complainant,  in  respect  to  facts  which  occurred  in  the  life- 
time  of  the  deceased  son,  she  having  a  direct  interest  in  the  result  of  the 
litigation.  Nor  is  the  complainant  competent.  Ferhrache  et  al.  v.  Fer- 
brache,  210. 

Ceedibility, 

2.  The  jury  to  determine.  It  is  the  peculiar  province  of  the  jury  to 
determine  whether  any  particular  witness  or  witnesses  are  not  worthy  of 
belief,  even  though  they  are  accomplices;  and  in  passing  upon  a  motion 
for  a  new  trial,  the  court  will  not  substitute  its  own  opinion  as  to  the 
credibility  of  witnesses  for  that  of  the  jury.  Rider  y.  The  People,  11; 
Mullins  Y.  The  People,  42. 

3.  How  to  determine  as  to  the  weight  or  credibility  to  be  given  to 
testimony.  In  determining  the  weight  or  credibility  to  be  given  to  any 
statement  of  fact  made  by  a  witness  in  the  course  of  his  testimony,  it  is 
the  duty  of  the  jury  to  take  into  consideration  all  the  evidence,  whether 
circumstantial  or  otherwise,  tending  to  disprove  such  statement  of  fact, 
and  which  would  also  include  contradictory  statements  made  by  other 
witnesses.     Eider  v.  The  People,  11. 

4.  As  to  credibility  of  a  defendant  in  a  criminal  prosecution,  testi- 
fying in  his  own  behalf — how  to  be  determined.  On  the  trial  of  three 
defendants  for  larceny,  the  court  instructed  the  jury  "that  in  this  State 
the  accused  is  permitted  to  testify  in  his  own  behalf;  that  when  he  does 

■  so  testify  he  at  once  becomes  the  same  as  any  other  witness,  and  his 
credibility  is  to  be  tested  by  and  subjected  to  the  same  tests  as  are  legally 
applied  to  any  other  witness;  and  in  determining  the  degree  of  credibil- 
ity that  shall  be  accorded  to  his  testimony,  the  jury  have  the  right  to  take 
into  consideration  the  fact  that  he  is  interested  in  the  result  of  his  prose- 
cution, as  well  as  his  demeanor  and  conduct  upon  the  witness  stand  and 
during  the  trial;  and  the  jury  are  also  to  take  into  consideration  the  fact, 
if  such  is  the  fact,  that  he  has  been  contradicted  by  other  witnesses. 
And  the  court  further  instructs  the  jury,  that  if,  after  considering  all  the 
evidence  in  this  case,  they  find  that  the  accused  has  willfully  testified 
falsely  to  any  fact  material  to  the  issue  in  this  case,  they  have  the  right 
to  entirely  disregard  his  testimony,  excepting  in  so  far  as  his  testimony 
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WITNESSES.     Ceedibimty.     Continued. 

is  corroborated  by  other  credible  evidence:"     Held,  that  there  was  no 
substantial  objection  to  the  instruction.     Rider  v.  The  People,  11. 

5.  Proving  prior  statements  of  witness — as  affecting  his  credibility. 
If  a  witness  testifies  to  a  given  thing  as  a  fact  having  a  bearing  on  the 
issue,  and  it  can  be  shown  that  he  has  uttered  words  or  done  acts  which 
he  would  not  have  uttered  or  done  if  his  sworn  statement  were  true,  he 
may  be  interrogated  thereto,  and  if  he  denies  such  matter,  the  same  may 
be  proved,  not  as  a  fact  bearing  upon  the  issue,  but  as  a  fact  bearing 
upon  the  credibility  of  the  witness.  Chicago  and  Alton  Railroad  Co. 
v.  Pennell,  435. 

6.  In  an  action  against  a  railway  company  for  the  negligent  escape  of 
fire,  whereby  a  depot  building  was  set  on  fire,  causing  also  the  burning 
of  the  plaintiff's  hotel  in  the  vicinity,  a  witness  for  the  defendant  testi- 
fied to  certain  matters  which,  if  true,  tended  to  show  that  the  engine  did 
not  set  fire  to  the  depot.  On  cross-examination  he  was  asked  if  he  did 
not,  on  a  certain  trip  on  a  railroad,  in  a  certain  year,  say  to  a  person 
named  that  he  had  heard  that  the  plaintiff  was  going  to  bring  suit,  and  if 
he  did  he  could  recover,  because  he  knew  that  the  engine  did  set  fire  to 
the  depot  and  the  depot  set  fire  to  the  hotel,  which  he  denied  saying. 
The  person  named  was  called,  and  testified  that  the  witness  did  sny  so  in 
substance,  though  he  could  not  give  the  exact  words.  This  was  objected 
to  as  not  the  proof  of  a  fact  pertinent  to  the  issue:  Held,  that  the  court 
did  not  err  in  admitting  the  impeaching  evidence.     Ibid.  435. 

7  The  prosecutrix  in  a  prosecution  for  rape,  or  for  an  assault  with 
intent  to  commit  a  rape,  may  be  contradicted  by  showing  that  she  has 
made  statements,  not  under  oath,  inconsistent  with  her  evidence,  leaving 
her  credibility  a  question  for  the  jury.     Austine  v.  The  People,  248. 

WOKDS. 
"Householder.  " 

1.  Who  is  a  householder,  under  the  Homestead  law.  See  HOME- 
STEAD, 2. 

"Family." 

2.  What  constitutes  a  family,  under  the  same  law.    Same  title,  3,  4,  5. 

"Legal  representatives." 

3.  As  designating  the  beneficiaries  in  a  policy  of  life  insurance. 

See  INSURANCE,  3.  v 

'WB.IT  OF  EREOE. 
Eeturn  to  writ  of  error. 

Within  what  time  it  should  be  made — and  effect  of  neglect  to  have 
record  sent  up.     See  APPEALS  AND  WEITS  OF  EEEOE,  1,  2. 
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